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CITATION OF REPORTS 


Rule 46 of the Supreme Court is as follows: 

Inasmuch as all the Reports prior to the 68d have been reprinted by the 
State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 68 N. C., as follows: 


1 and 2 Martin, 9 Iredell Law .......... cee as 31N.C. 
Taylor & Conf. era god toy as 1N.C. 10 “ Me Acerca iatensae - eee 
TE TAGY WOOO). casisieertpicasaginvertecens ce ge oe 11 i i « sebiutatiuldesulusees eae “ 33 “ 
2 ee oer crete ep rorn so Oe 12 He BT | Sabet dueacaetbuuag ete “ 34 “ 
land 2 Car. Law Re | _ ,, 4 4 13 MOL” was ade theuahatoteess * 35‘ 
pository & N.C. Term {"" 1 _ TUGS. eviawseterectoeinies “ 36 °“ 
1 MUTrDHeYy ccrccivaicecadccsvacdiads: ee i 2 ge OPS eae cenimnaaea Bt. 
2 oie sateen mini a ae. 3 ss ON eset eoneehatuat Sates oo * 
3  —"  eaaahsaaaaupseneaewapiseks a ge? 4 : t  naumbaieandeanieancee “ 39 “ 
L ASUS b.tistasitaawawsanen “ 8 “ 5 : Oe wabatssaaeateareutin “ 40 " 
2 Tesh catia esta Ueuatawedeeenene ees ° ae re) “ aS * see wd agietecae na eeon ee 5) Oa: 
3 EE Ce erent mere AO © 7 “ er eee a2 
4 aS rer ea crr re ree ee me a, 8 . ee sence acndenecsiens “ 43 
1 Devereux LAW........ccceeee ee oa oe Busbee Law .....ccccccscsseereeee “ 44 “ 
2 7 A easel esta diets naipets % "13> * di TGs Saiavishavnceucias “ 45 " 
3 me ra, Banecauauatarats ean “14 * 1. Jones LAW sdimsicnniarrs “ 46 “ 
4 “ Orn. nisenenateneo eee "16: -" 0 a SD istwancwiatadunaniaas “ 47 ° 
1 TGs seateenaccacels “ 16 * 3 ee OP inhale iso ecca tt saes “ 48 * 
2 e Pe ecoeuuune sau aaah aca Gy 4 - OY Peete sea dina ‘49 “ 
1 Dev. & Bat. Law....... “18 ‘ 5 cheat sla asa ty “DO> * 
2 “ Oe. Sees anaes “19 * 6 8 Ee. seaayabeahee oun coe ee 
8&4“ Oe ete ere 20: & 7 . at Ah realm seumae eee ‘oe. 
1 Dev. & Bat, EQ..........c:ssccens a a. Ae 8 " Be 8 Neh ee ented i So- 3 
2 : eee iaarieeleses on. al 7 NGG sitcctvacm avanti ag 
1 Tredell Taw... 2 2 i IS na seaaledpsnGus me oe 
2 : OR? ed cata aanlaouvagas ae: 3 “ Ds acid RS cts oeatad tea “ 56 “ 
3 e ae! se ae gioe haa nent 25. 4 2 BES 4h ta Malesia ss © Oar 
4 : OY ahh diecenssinaittatt “ 26 * 5 Fs A acta tea eat “ 58 “ 
5 5 SY» sccaigs ecdauk vinpetbeets 2G 6 . SES eit rete ee nas « 59 “ 
6 w Pe daa heen hee iOS. <s 1 and 2 Winston..........0.... “ 60 °* 
7 : U Auipiibe han talecunoudoanes “29 6C Phillips Taw wo... 81.. = 
8 “ Pe Sedspscaieraglnartsai “ 30 “ “ TGs -dcctuasdccesmsovesceans we “G2* 3 


£5 In quoting from the reprinted Reports. counsel will cite always the 
marginal (7. c., the original) paging, except 1 N. C. and 20 N, C.. whieh have 
been repaged throughout without marginal paging. 

The opinions published in the first six volumes of the reports were written 
by the “Court of Conference” and the Supreme Court prior to 1819. 

From the 7th to the 62d volumes, both inclusive, will be found the opinions 
of the Supreme Court, consisting of three members, for the first fifty years 
of its existence. or from 1818 to 1868. The opinions of the Court. consisting 
of five members. immediately following the Civil War. are published in the 
volumes from the 638d to the 79th, both inclusive. From the 80th to the 
101st volumes. both inclusive. will be found the opinions of the Court. con- 
sisting of three members, from 1879 to 1889. The remaining volumes contain 
the opinions of the Court, consisting of five members, since that time or 
since 1889. 
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JUSTICES 


OF THE 


SUPREME COURT OF NORTH CAROLINA 
FALL TERM, 1936. 


od 


CHIEF JUSTICE: 


W. P. STACY. 


ASSOCIATE JUSTICES : 


HERIOT CLARKSON, MICHAEL SCHENCK, 
GEORGE W. CONNOR, WILLIAM A. DEVIN. 


ee 


ATTORNEY-GENERAL : 


A. A. F. SEAWELL. 


—$$£@— 


ASSISTANT ATTORNEYS-GENERAL.~ 


T. W. BRUTON. 
HARRY McMULLAN. 


SUPREME COURT REPORTER: 


ROBERT C. STRONG. 


CLERK OF THE SUPREME COURT: 


EDWARD MURRAY. 


—— 


LIBRARIAN - 


JOHN A. LIVINGSTONE. 
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JUDGES 


oF THE 


SUPERIOR COURTS OF NORTH CAROLINA 


EASTERN DIVISION 


Name District Address 
WAL TRB ie SM AD Le ececcseit ad ecsniists nett es tiaceed | 8 ot ee ee Elizabeth City. 
Mics Vf IG ARN PILL aivncinnccitadaaiebsdstbencomesanes diene DI OCONG tat ecaxticenncints Rocky Mount. 
Ee. -OUNT (PARR BR iocetceiatetvcnnatGateanuseaws AER iacenchoriiceens mance len Roanoke Rapids. 
CLAWSON Ji, WILLIAMS... cccccceceesceeseenses Pout t Wisietscenicawedecceats Sanford. 

J Ps IORI ZZ orth hese an era tecantenietedeivanends PU EE ici coi eects Snow Hill. 
HeNey AY GRADY ae Ames STS Cl sarrcieiaee aahes .Clinton, 

i ie AR oo W'S <0 Ceara ee Sevent hisecaiccnntens anit Raleigh. 
eth OBA N MED isaciincwctasucaiiaauniaaweterncitn Bl ON Cy, sec ntwiasssdens Southport. 
Wc Ao EN CLAIR gs eaiatinton esta cco aieoaldere IN TYE Nise caisson Sorel: Fayetteville. 
MARSHALL T. SPEARS... ccccecsseesseseeeeseeeees mE CL Lis exanis argues Re avekcatass Durham. 


SPECIAL JUDGES 
Ce OW PE race teneeseasass a Kinston. 


WESTERN DIVISION 


DOIN Vs CLE MEN Tc savsiaks sees ean TIeVER ties aiarencchriccusievees Winston-Salem. 
Fig, TAO VUES SEN Roce sdeeriseteiincocaeuteerrsudeananiace DWelLE Gut aaietecsta Lexington. 

BY DONALD: PiritriPsiee ns etee eta tumeet: Thirteenth........cceeeees Rockingham. 
Wy AoE YE AAT Ge causes relates saneencsdiated donmiaagens Fourteenth... © Charlotte. 
FRANK MM. ARMSTRONG™...........:cceccreeeeenesenes | hob weak ==) 4 a & Renee ern a Troy. 

WILSON . WiARLICE sxieivisceccirisdesctnnanitnaier SES PEON Cisiudeuc sche eieana nerves Newton. 

hg Phe ROU SBE AU camharasscrsaeciasesenssardincisvanesmins Seventeenth.......... enous Wilkesboro. 

ok WILT: PUBS SF Riess csi oct cet ncasiensentaliatecs Eighteenth... Marion. 

GAY NEC TEE RO Vitesse eai hice oeenaacmie none Nineteenth... darshall 


PEevix Jo) AQUBS “SR hic iicdvcinieaess TAVeNntiethe.n.oceiesiccaws Warnesville. 


SPECIAL JUDGE 


DOHA ea NS LE Ta cheese ek iia ae clin oe asamee ek aa eases maak aa eeuniey pabaeiecttostny Murphy. 
SANE a URN Ng. 4) Retuioscaceeassors  urcu savage taanetn tardineaseamsieecanpndcto enue tinbtadstce teenCor nnn: Morganton. 


EMERGENCY JUDGES 


dO Sie io ee ME gS |) Se Om re ne En eae nr eer eee Sct oes Greensboro, 
BY AA Ge en ee 2 a alah gare Rew eae ec TAIN Ch adnan mabe meee Goldsboro. 
A Is) Cems daa “ee Oe ee ee ne PY Ne ye iced North Wilkesboro. 


*Suceecded, John M. Oglesby, deceased, 21 July, 1936. 


Name District Address 
FLIERBERT: Ru Toa iii pete cavstecsae she ttete easewns WitSbcccn remain abas Edenton. 
DONNELE: GIL EAM oid icici een ie SECON Cc dacehects .Tarborg. 
MH... Ss DURGW ING sa ieee: AITO Bitte Giieiactet ies Woodland. 
CLAUDE (Cy: CAN ADAN ad ie idsyctesiedeeeeaiveortaes BOOTLE sci. cocéesn acerca Benson. 
VE CUA RR sion eid tocatnandectanteadeleeseeeene POUECH aictesdescacdstaetyse Greenville. 
JAMES: Aw. POW ERS sig .cesesaavhdectccssheeteceacssarmnsten td 6 Re err Ixinston. 
WIDETAM: ¥.. BICKETT csc ciccsiceeal itvinniec SBVOMN ecticcscsnadan tates Raleigh. 
GOEEN +a) c JSURNEY forcareatennccntenceesee ane BPC coz anvveiacmerestadien: Wilmington. 
BP Bics INGO IN PIs, dates cetheee eds conan team eaaelvantes DATA acchaotecktonnoaedicosest Lumberton. 
LEO CARR cas eae airless urns ARON CG ewisvies serene Burlington. 

WESTERN DIVISION 
FUE By be GG WN ices weesedioees TI@VERED ahaieeire avian: Reidsville. 
Pi oe NOOR 07 siceeicbteteecanaa 4 mvt eceaceelcas WO] IU ate nacanttees Greensboro. 
ROWLAND S. PRUETTE........:ccccsccosssonscseseveeess Thirteenth... eee Wadesboro. 
TOPEN Uso © ARPION TE dasicecuareh earn a eiaemasts Fourteenth.............. eee Gitstonia. 
CHARLES: i. COGGIN coat ictinnarees TAP ECOCIIC D citstacetaoneeenievcatys Salisbury. 
Li SPURGEON SPUREING cocisss scveeesccscedsnseseesias SIS LOGHT NN actssccteaeeenee Lenoir. 
Beg 6 SC 6 a Oh ao eee re neem Seventeenth... N. Wilkesboro. 
CFE Oe 21 by ty 6 > en ee Ree ST@NCCONTNG sisarehecec seed enaes Forest City. 
Dic Vor AN BT PUBS sian scsck iors thea xeaein eee eieiaes NIMGELOOCN Tic ceecerees Asbeville 
JOHN M. QUEEN............. *igdecenindy Betiobedaaltns Cainervwas TEN CICLD io ierie dosti ties Waynesville. 


SOLICITORS 


EASTERN DIVISION 


Vv 


LICENSED ATTORNEYS 


FALL TERM, 1936. 


List of applicants granted law license by the North Carolina Board of Law 
Examiners at Raleigh, North Carolina, 7 August, 1936: 


ALLISON... JUNIUS ANDRU M .ogisges teerciatatstatlinyoets oven yaasttecsineaans Swanranoa. 
ANDREWS, ALEXANDER BOYD, IT]h.......cccccesccessssesessetereenteeeees Raleigh. 
BARNITILL,, MAURICE VICTOR U Rigccssianinatvntaviniseiowii cane Rocky Mount. 
BARNES; BEN NETT: FIARPER v3.50 ccatcassncsesveatasdricceheaeigeiienteenrasenon Lillington. 

BEN NEPY. CLInTON  CLEM EN Tish scssees Ae casckiasateocsetearaeeeanssnis aes Wadesboro. 
BENNETT, “HLAROLD KIMBEN jcicciccs tisstessnndvvscsthie nic dentssronats Asheville. 
BLACKWELDER, BARRIE BASCOM, JR..........+ falter ica vudcertveneattes Hickory. 
BLACKWELL, THOMAS WINETELD, JRB......ccccssccccssescscccseeeeerecenes Winston-Salem. 
BOMAR, HORACE LELAND, JRiscsscccsccsssssesssenrersceveescecaeesersvscsncceras Spartanburg, 8S. C. 
BROWN. IDUGENE. WAUSON 3 ccgneiiedtetctcivageecientinereadnattaiay pemres Rich Square. 
BROWN, (ROBERT QBs ccui teeters oaivceh desea ie ou tae Charlotte, 

BRV ANS DOAN Beli dara au ice tires ceeie ik ied canta tans ear Wake Forest. 
BURWEDRE, CLAYTON: LEB) eu sintecaiatigdtisasmetilesdestecaditasiaasnabeoe: Charlotte. 
CHASON.. -ARPHUR. BUTLER sd Ris csseuisnietnceivianaaerne acs iad begeateh Lumber Bridge. 
CHEEK. “WALDO ‘CUA Y TON wigs ccaclcancleieaundesnterand can casabenuatiacs eevee Asheboro. 
CLARK, JEROME BAYVARD, UR isccaciinsainiies Coasnteanies tare wade: Fayetteville. 
CLAYTON, OVERTON WILSON, JR...cecscsscsscccccnsctnsessrssessesetesseseseces Brevard. 
COPELAND, DAMES: W LULIA NM i scitivarcniosvaa ivcerseheartan neato maeeshs Woodland. 
DALTON: “CHARLES CEA TON 2065.0: ccsieisateaivitesinoaseoseesvae tecgadioetort Forest City. 
DAVIG. SIMEON: BENTON; aR io penisetiinrisnolinwmyeatunvuagueee Roxboro. 
DONNAHOE; ALAN STANCUBY frasacsnsssciacicedsasvestvisyevudverocuaivacnetvass Asheville. 
DOUGLAS, ROBERT DICK, JRoic....cccccccccttevsssesveosereasescecenetsessaccenen, Greensboro. 
DUPREE, FRANKLIN TAYLOR, JRo.ccccccceeeee erry eee Angier. 
EHRINGHAUS, JOHN CHRISTOPH BLUCHER, JR... ccccccecees Raleigh. 
ELLINGTON, ALFRED JACKSON.........8 ee oe ea ee Madisen. 

TET DS. GEORGE: OU MM Oi pcvorci a noes dea doasticatocoe cman Oekeeacielemattans Charlotte. 
HOUNTAING “HA WRENCH: Ploiscc tec dceuncahescmut aa tatianoumenees Tarboro. 
GAITHER, JOSEPII CHAMBERS ....ccccccccssssssssescerseeeseveecneesceensecteeees Asheville. 
GEITNER: “ROBERT VALE OR iscciccctrcges nc nares aes Hickory. 
GOPORTH: ‘GERALD (BARBER co. cesscacadeisiasiess iassies.niiev asin lenweehck Shelby. 

GRANT, JOHN BREWSTER (ofan os ios cag casaoeestia aus eaedepgaiaues micah Mocksville. 
FIAGAN, CILARLES TILDEN, JR........cccccessvcvcescccsesenssssscessvensesceeens Greensboro. 
HARRIS; GRON (SPENCE iaicise nda sraninscoteantaatontaostarnaiaee Raleigh. 

FATE, AMO BEL ITOM ACS si chiceseoutonn aiaitcantiiealtnctuibattt ea terotbiven High Point. 
TRVEN;, 2VOBERT * FLOW ARD davis cevasiainsatianessuitasn totes eats haben tndinants Concord. 
TERACH, - SOHN: DABIN sites fos Gmiaiavsiranadeuenaeeh tan secass Rleaspvensnuna ews, Washington. 
DeEIV EEC LE sg) UGLUS visgatensinannsoctunceuss cots eeceuin sb acmswies inure ecsuen amie anced Asheville. 
MIZtER, GARNET EDWARD) visscsadahevssisissauisatsvevarssedevendeasisssnaearaiaess Erwin, Tennessee. 
MGTETER:, NEUEN - Acc ccasnestiiseecaets pnts ete alae ieee eaeigaaanton Portsmouth, Virginia. 
MorGcan, CHARLES SPENSER, JR......... Re mC rc ere ere aren teers Concor]. 
MURCHISON, JOHN CAMERON... cccccsssescerersesceettensectacapesersennenes Rocky Mount. 
BLY Ooi aC Ome (C0) Rh Ger, Cpe eeu nore em Re ee eR eee Oxford. 
MICKEITHEN, WARREN ALLSTON LELAND... ciscccreereeeeeees Aberdeen. 
PARSONS, -DHOMAS. JLBAK ES J Bisiccsssicstanceaveteiatrvuennenie tress vantness Chapel Hill. 
PEACOCK, JOHN SWARINGEN,.....ccccccscsssccccesecssssecesesssvessceceusesaees Goldsboro. 


LICENSED ATTORNEYS. vll 





PERKINS, EDWIN MARVIN... cece Bacnete iaenraenatclaeteeae Chapel Hill. 
PETERSON, WOODROW HUFHAM i... ceccccseseesesecceteersanencenneneenees ..Clinton, 
PHILLIPS, HUBERT EVERETTE..........ccccceceseees Rr ne ae eerereT ee Warsaw. 
PoLLocK, ROBERT FREDERICK HOKE................ PT eRe eT ae Kinston. 
POOLE, SAMUEL GORDON............ eee ene Lang hieaaidtprcnetee Taylorsville. 
PREVATTE, ELIAS JESSE........cccseeeserreseceeess sestacesees tess keGd Springs. 
PRIDGEN, SAMUEL RAYMOND............. niaunatanaacteudas Jotatdansnapinniean Mullins, 8. C. 
RANKIN, PINKNEY RAY... lcossaineas suka, séunbel ca meseoter: WW ALMINe ton, 
RAYMER, DEWEY LITTLE, JR.......... ee ee dratialeathe's ere: Statesville. 
REYNOLDS, ROBERT RICE, JB... ee. sere eaaat Pistcinehes re Asheville. 
ROBERSON, PAauL DAWSON........ saathiateaes Gece peaaaenae Maaesuitncatieds Robersonville. 
ROGERS, JOHN TILDEN.......... seedicaons aie Cucineges teen nessentie: Burlington. 
Ross, LEMUEL HIRAM .......... Saaacuenitcs sudan laistaaie nelscncaeaserrsinnce teen Nvamees Washington. 
RUTLEDGE, J. CARLYLE........::: cee sirdesdamns tate Lai tiarnteteeadicn Charlotte. 
SAMS, WILLIAM HAROLD.......::eccsseeeeeeetteees Veal aiiiaea poked aati ice Asheville. 
SAWYER, DANIEL WEBSTER, JR.........000. Sapecegsh aaa antec aes Belhaven. 
ScHocH, Mrs. LOvuISE RODEG............ sine tat dctahec de ode atanaanitee: High Point. 
SEAWELL, DONALD RAY....... cece ssaaretsiedts eee taaastdeatemtieeedes Chapel Hill. 
SEYMOUR, WooDROW WILSON.......... ssusae nude fees sealant nee niet Sanford. 
STANLEY, GEORGE W. Hue... Asano \cae Neca ate eae te a Charlotte. 
STERN, SIDNEY JOSEPH, JR.........cccecceeeeee es ee nC ets eee Greensboro. 
TART. EDMOND: ELOOVER, ~ J Bisisiscingivateestiaameahead oadsiedniwen Greenville. 
TAYLOR; CHARLES WINFIELD ice cicstacesacies alexcyeacsbadeanndeetes Roeky Mount. 
TAYLOR, BORDEN ELLIOTT..............::00006 acaehigs Sscnodnasneeestaetateg: Wilmington. 
TOMS, MARION FREDERICK.............:000 Vlopupeomus ones eee oe Hendersonville, 
THOMAS, JAMES HINER.............. Bi te te tarda eaatetts oa caraclsen tied Forest City. 
TUCKER, IRVIN BURCHARD, JR....... sdtendal catncdarubeneiagn saieriaaienss Whiteville. 
WALKER, FRANCIS EDGAR......c...ccccescenenereeeees paatieeetinictshaut alam ictae Durham. 
WEEKS, ‘ORIN: “HAY WOOD 22005 ccoctsccaver it ehee ee uc teates sedate Swansboro. 
WILLIAMS, CROXTON....... cece Karicun ears Siethsscadetisecuetionlye ceSok Greensboro. 
WV BCE TANS OT NEL WG HE i Sinner ot ed ccgeeenereaniad oe Geasieeteseenes ‘encord. 
WILLIAMS, STATON PENDER......ccccseccccrenseeee neneused cualabes aati: Robersonville. 
WILSON, CARL CHARLES......cccccccccsssesesceessoaenaereseettees roi eacoeie tates Linwood, 
YounG, KENNETH WHARTON..........0ue Se aa Durham, 
ZEIGLER, EARLE NEVILLE......... a dere cnereeac eat eens sansa muedene eas, Wilmington. 


COMITY LICENSEES. 


MITCHELL, “J AM BS) Divan iii nteeteart anit maeamon en Ahoskie from Virginia. 
SULLIVAN G2 RANK bsicuccnsceccusputecy opascevesudigetes ovasanarss ree. Raleigh from South Carolina. 
MARTIN: “CARROLL. (Bisa lececenenssteeche sess armaneeaeend sings ..- Raleigh from Iowa. 


I, H. M. London, Secretary of the North Carolina Board of Law Exam- 
iners, do hereby certify that the foregoing is a true and correct copy of the 
list of attorneys granted license by the said Board, August 7, 1986. 

Witness my hand and official seal, this 21st day of August, 19386. 

(SEAL) Ht. M. Lonpon, 

Secretary. 


SUPERIOR COURTS, FALL TERM, 


1936 


The numerals in parenthesis following the date of a term indicate the 
number of weeks during which the term may be held. 


THIS CALENDAR IS UNOFFICIAL 


a en. 


EASTERN DIVISION 


A 


FIRST JUDICIAL DISTRICT 


‘all Term, 1936—Judge Frizzelle. 


ie ee eae 21* (A); Oct. 5F (2); 
Nov. 9* (A); Dec. 27, 
Camden—Sept. 28. 
Chowan—Sept. 14; Dee. 21. 
Currituck—Sept. 7. 
Dare—Oct. 26, 
Gates—-Noyv. 23. 
Hyde—Aug, 17f (2); Oct. 19. 
Pasquotank—Sept. 21¢; Oct. 
(2); Nov. 9t; Nov. 16*. 
Perquimans—WNov. 2. 
Tyrrell—Oct. 5 (A). 


12t (A) 


SECOND JUDICIAL DISTRICT 
Fall Term, 1936—Judge Grady. 
Edgecombe—Sept. 14; Oct. 19f; 
16f (2). 
(2); Nov. 23f 


Martin—Sept. 
(2); Dec. 14, 
Nash—Aug. 31; Sept. 21¢ (A) (2); Oct. 
12+; Nov, 30%; Dec. TAs 
Washington—July 13; Oct. 26f. 


Nov. 


21 (A) 


Wilson—Sept. 7; Oct. 5t; Nov. 2¢ (2); 
Dec, 21. 
THIRD JUDICIAL DISTRICT 
Fall Term, 1936—Judge Harris. 
Bertie—Aug. 31; Nov. 16 (2). 
Halifax—Aug. 17 (2); Oct. 5¢ (A) (2); 
Oct. 26* (A); Nov. 30 (2). 
Hertford—July 27; Oct. 19*; Oct, 26f. 
Northampton—Aug. 19; Nov. 2 (2). 
Vance—Oct. 5*; Oct. 12+. 


Warren—Sept. 21 (2). 


FOURTH JUDICIAL DISTRICT 


Fall Term, 1936—Judge Cranmer, 


Chatham—Aug. 8f (2); Oct. 26, 

Harnett—Sept. 7*; Sept. 21T; 5t 
{A) (2); Nov. 16* (2). 

Johnston—Aug. 17"; Sept. 28t (2); Oct. 
19 (A); Nov. 9f (A) (2); Dec. 14 (2). 

Lee—July 20 (2); Nov. 2¢ (2). 

Wayne—Aug. 24; Aug. 317; Oct. 
(2); Nov. 30 (2). 


Oct. 


124 


FIFTH JUDICIAL DISTRICT 


Fall Term, 1936—Judge Sinclair. 


Carteret—Oct. 19; Dec. 7f. 

Craven—Sept. 7*; Oct. 5f (2); 
23f (2). 

Greene-——Dec. 7 (A}; Dec. 14 (2). 


Nov. 


viii 


rr i 





Jones—-Sept. 21. 

Pamlico—Nov. 9 (2), 

Pitt—Aug. 24+; Aug. 381; Sept. 14+; 
Sept. 28+; Oct. 26f; Nov. 2; Nov. 23f (A), 


SIXTH JUDICIAL DISTRICT 


Fall Term, 1936—Judge Spears. 
Duplin—July 27*; Aug. 31¢ (2); 

§*; Dec. 77 (2), 
Lenoir—Aug. 24; Sept. 287: 
12; 


Oct. 
Oct. 19; 
Nov. 9% (2); Dec. 14 (A). 
Onslow~—July 204; Oct. 
(2). 
Sampson—Aug. 10 (2); 
Oct. 26f (2). 


SEVENTH JUDICIAL DISTRICT 


Fall Term, 1936—Judge Small. 


Franklin—Aug,. 317 (2); Oct. 19%; 
167 (2). 

Wake—July 13%; Sept. 14*; Sept. 21 
(2); Oct. 57; Oct. 12+: Oct. 26+ (2); Nov, 
9*; Nov, 380f (2); Dec. 14* (2). 


EIGHTH JUDICIAL DISTRICT 


Fall Term, 1936—~Judge Barnhill, 


Brunswick—Sept. 7t; Oct. 5. 

Columbus—-Aug. 24 (2); Nov. 23f¢ (2), 

New Hanover— July 27*; Sept. 14%; 
Sept. 217; Oct. 197 (2); Nov. 16*; Dec. 
Tt (2). 

Pender—July 20; Nov, 


Nov, 23+ 
Sept. 14% (2); 


Nov. 


2 (2). 


NINTH JUDICIAL DISTRICT 


Fall Term, 1936—Judgs Parker, 


Bladen—Aug. 10; Sept. 21. 

Cumberland—Aug. 81*; Sept. 28¢ (2); 
Oct. 264 (2); Nov. 23%. 

Hoke—Aug. 24; Nov. 16. 

Robeson —— July 138¢; Aug. 
7t; Sept. 14*; Oct. 12*; Oct. 
9"; Dec. 7+ (2); Dea. 21+, 


TENTH JUDICIAL DISTRICT 


Fall Term, 1936—Judge Williams. 
Alamance—Aug, 38T; sug. 17*; Sept. 


17*; Sept. 
197; Nov. 


2T; 


Sept. 9*; Nov. 16+ (A) (2); Nov. 30*, 
Durham—July 20*; Sept. 7* (A); Sept. 
14t (A); Sept. 217 (2); Oct. 12%; Oct. 
26¢ (A); Nov. 2+ (2); Dea, 7%. 
Granville—July 27; Oct. 26fT; Nov. 16 
(2); 
Orange—Aug. 24; Aug. 81f; Oct. 5f; 
Dec, 14, 
Person—Aug, 10; Oct, 19. 


COURT CALENDAR. 1x 





WESTERN DIVISION 





ELEVENTH JUDICIAL DISTRICT 


Fall Term, 1936—-Judge Oglesby. 


Ashe—July 27+ (2); Oct. 26*, 

Alleghany—Sept 28, 

Caswell—July 6; Nov. 238. 

Forsyth—July 13 (2); Sept. 7 (2); Sept. 
21; Sept. 28+ (A); Oct. 12 (2); Oct. 26F 
(A) (2): Nov. 9 (2); Nov. 237 (A) (2); 
Dec. 7 (A); Dec. 14. 

Rockingham—Aug. 10* (2); Sept. Tf 
(A) (2): Nov. 2%; Nov. 30T (2). 

Surry—July 18 (A) (2); Oct. 5*; Oct. 
127 (A), 


TWELFTH JUDICIAL DISTRICT 


Fall Term, 1936—Judge Warlick. 


Davidson—Aug. 24*; Sept. 147; Sept. 
21t¢ (A); Oct. 5¢ (A) (2); Nov. 23 (2). 

Guilford—-July 13* (A); Aug. 3*; Aug. 
10+ (2); Aug. 817 (2); Sept. 21* (2); 
Sept. 21+ (A) (2); Oct. 5¢ (2); Oct. 26* 
(A): Nov: 2¢ -(2);3- Nov. 16*3 Nove 28T 
(A) (2); Dee. 21%. 

Stokes—July 6*; July 137; Oct. 19%; 
Oct. 26f. 


THIRTEENTH JUDICIAL DISTRICT 


Fall Term, 1936—Judge Rousseau. 


Anson—Sept. 147; Sept. 28*; Nov. 16f. 

Moore—Aug. 17; Sept. 21t; Sept. 28+ 
(A); Dec. 14f. 

Richmond—July 20t; July 27*; Sept. 
Tt; Oct. 5*; Nov. 9f. 

Scotland—Nov. 2t; Nov. 30 (2). 

Stanly——-July 18; Sept. 7¢ (A) (2); Oct. 
127; Nov. 23. 

‘Union—Aug. 3*; Aug. 24f (2); Oct. 
19; Oct. 26F. 


FOURTEENTH JUDICIAL DISTRICT 


Fall Term, 1936—Judge Pless. 


Gaston—July 27*; Aug. 3t (2); Sept. 
14* (A); Sept. 217 (2); Oct. 26% (A); 
Nov. 80* (A); Dec. Tt (2). 

Mecklenburg-—July 138* (2); Aug. 31%; 
Aug. 314 (A) (2); Sept. 7t (2); Sept. 
14+ (A) (2); Sept. 28¢ (A) (2); Oct, 5*; 
Oct. 12¢ (A) (2); Oct. 12¢ (2); Oct. 26F 
(2); Nov. 2¢t (A) (2); Nov. 2t (2); Nov. 
9+ (A) (2); Nov. 16*; Nov. 28t (2); Nov. 
23¢ (A) (2): Dec. 7% (A) (2). 


FIFTEENTH JUDICIAL DISTRICT 


Fall Term, 1936—Judge McElroy. 


Cabarrus—Aug, 24*; Aug. 31¢; Oct. 19 
(2), 

Tredell—Aug. 3 (2); Nov. 9 (2). 

Montgomery—July 13; Sept. 287; Oct. 
5; Nov. 2f. 











*For criminal cases only. 

+For civil cases only. 

tFor jail and civil cases. 
Unmarked for mixed terms. 

(A) Special Judge to be assigned. 








Randolph—dJuly 20¢ (2); Sept. 7*; Dec. 
7 (2); 

Rowan—Sept. 9 (2); Oct. 127; Oct. 19f 
(A); Nov. 23 (2). 


SIXTEENTH JUDICIAL DISTRICT 


Fall Term, 1936—Judge Alley. 


Burke—Aug. 10 (2); Sept. 28f (3); 
Dec. 14 (2). 

Caladwell——Aug. 24 (2); Nov. 30 (2). 

Catawba—July 6 (2); Sept. Tf (2); 
Nov. 16%: Nov. 28t; Dec. it :(A)}. 

Cleveland—July 27 (2); Sept. 147 (A) 
(2)3 Nov: 2 (2). 

Lincoiln—July 20; Oct. 19; Oct. 26f. 

Watauga—Sept. 21. 





SEVENTEENTH JUDICIAL DISTRICT 


Fall Term, 1986—Judge Clement. 


Alexander—Dec, 21. 

Avery—aJuly 6*; July 13t (2); Oct. 19*; 
Oct. 26F. 

Davie—Aug. 31; Dec. Tf. 

Mitchell—July 27+ (2); Sept. 21 (2). 

Wilkes—-Aug. 10 (2); Oct. 5 (2); Nov. 
16 ¢2\: Nov: 307. 

Yadkin—Aug. 24*; Dec. 147 (2). 


EIGHTEENTH JUDICIAL DISTRICT 


Fall Term, 1936—Judge Sink. 


Henderson-——Oct. 12 (2); Nov. 237 (2). 
McDowell—July i13f (2); Sept. 7 (2). 
Polk—Aug. 24 (2). 

Rutherford—Sept. 287 (2); Nov. 9 (2). 
Transylvania—Julvy 27 (2); Dee. 7 (2). 
Yancey—Aug. 10 (2); Oct. 2674 (2). 


NINETEENTH JUDICIAL DISTRICT 


Fall Term, 1936—Judge Phillips. 


Bunecombe—July 13t (2); July 27; Aug. 
87 (2): Aug. 17; Aug. 31; Sept. Tt (2); 
Sept. 21; Oct. 5; Oct. 127; Oct. 19; Nov. 
2t (2): Nov. 16; Nov. 30; Dec. Tf (2); 
Dec. 21. 

Madison—Aug. 24; Sept, 28; Oct. 26; 
Nov, 23. 


TWENTIETH JUDICIAL DISTRICT 


Fall Term, 1936—Judge Harding. 


Cherokee—Aug. 10 (2); Nov. 9 (2). 

Clay—Sept. 28 (A); Oct. 5. 

Graham—Sept. 7 (2). 

Haywood—July 13 (2); Sept. 21t (2); 
Nov. 80 (2). 

Jackson—Oct. 12 (2). 

Macon—Aug. 24 (2); Nov. 23; Nov. 30 
(A). 

Swain—July 27 (2); Oct. 26 (2). 





UNITED STATES COURTS FOR NORTH CAROLINA 


DISTRICT COURTS 
Eastern District—Isaac M, MEEKINS, Judge, Elizabeth City. 
Middle District—Jounson J, Hayes, Judge, Greensboro. 
Western District—EDWIN YATES WEBB, Judge, Shelby; JAMES E, Boyp, Judge, 
Greensboro. 


EASTERN DISTRICT 


Terms—-District courts are held at the time and place as follows: 

Raleigh, criminal term, second Monday after the fourth Monday in 
April and October; civil term, second Monday in March and Sep- 
tember. S. A. ASHE, Clerk. 

Fayetteville, third Monday in March and September. S. H. Buck, 
Deputy Clerk. 

Elizabeth City, fourth Monday in March and first Monday in October. 
J. A. Hooper, Deputy Clerk, Elizabeth City. 

Washington, first Monday in April and fourth Monday in September. 
J. B. Respess, Deputy Clerk, Washington. 

New Bern, second Monday in April and October. GEORGE GREEN, 
Deputy Clerk, New Bern. 

Wilson, third Monday in April and October. G. L. PARKER, Deputy 
Clerk, 

Wilmington, fourth Monday in April and October. PortrrR HurHamM, 
Deputy Clerk, Wilmington. 


OFFICERS 


J. O. Carr, United States District Attorney, Wilmington. 

JAMES H. MAnnina, Assistant United States District Attorney, Raleigh. 
CHas. F. Rowse, Assistant United States District Attorney, K-nston. 

F. S. WortHy, United States Marshal, Raleigh. 

S. A, AsHe, Clerk United States District Court, Raleigh. 


MIDDLE DISTRICT 


Terms—District courts are held at the time and place as follows: 

Durham, fourth Monday in September and first Monday in February. 
Henry ReEYNOLpDS, Clerk, Greensboro. 

Greensboro, first Monday in June and December. Hinry REYNOLDs, 
Clerk; MyrtLte D. Coss, Chief Deputy; LILLIAN HARKRADER, Deputy 
Clerk; P. H. Berson, Deputy Clerk; MAupbEe B. Gruss, Deputy Clerk. 

Rockingham, first Monday in March and September. Hrnry REyYnN- 
OLDs, Clerk, Greensboro. 

Salisbury, third Monday in April and October. HENRY REYNOLDs, 
Clerk, Greensboro, 

Winston-Salem, first Monday in May and November. Hinry REeyYNoOLpDs, 
Clerk, Greensboro; ELLA SHoRE, Deputy. 

Wilkesboro, third Monday in May and November. HrNry REYNOLDS, 
Clerk, Greensboro; LINVILLE BUMGARNER, Deputy Clerk. 


OFFICERS 


CARLISLE HicciIns, United States District Attorney, Greensborc. 

Rost, 8. McNeEttu, Assistant United States Attorney, Greensboro. 

Miss Epirn Hawortu, Assistant United States Attorney, Greensboro, 
Bryce R. Hott, Assistant United States Attorney, Greensboro. 

Wa. T. Down, United States Marshal, Greensboro. 

HENRY ReEYNOLps, Clerk United States District Court, Greensbcro. 


x 
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WESTERN DISTRICT 


Terms—District courts are held at the time and place as follows: 

Asheville, second Monday in May and November. J. Y. JORDAN, 
Clerk; Oscar L, McLurp, Chief Deputy Clerk; WILLIAM A. LYTLE, 
Deputy Clerk. 

Charlotte, first Monday in April and October. Fan BARNETT, Deputy 
Clerk, Charlotte. 

Statesville, fourth Monday in April and October. ANNIE ADERHOLDT, 
Deputy Clerk. 

Shelby, fourth Monday in September and third Monday in March. 
Fan BARNETT, Deputy Clerk, Charlotte, 

Bryson City, fourth Monday in May and November. J. ¥. Jorpan, 
Clerk. 


OFFICERS 


Marcus Erwin, United States Attorney, Asheville. 

W. R. Francis, Assistant United States Attorney, Asheville. 
W.M. NicHouson, Assistant United States Attorney, Charlotte. 
CHARLES R. Price, United States Marshal, Asheville. 

J. ¥. Jorpan, Clerk United States District Court, Asheville. 
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CASES 


ARGUED AND DETERMINED 


SUPREME COURT 
NORTH CAROLINA 


SPRING TERM, 1936 


RALPH B. WAGNER anp EDNA E,. WAGNER v. CONSOLIDATED REALTY 
CORPORATION, ASHEVILLE SAFE DEPOSIT COMPANY, TRUSTEE, 
AND REAL ESTATE TRUST COMPANY OF BALTIMORE, MARYLAND. 


(Filed 29 April, 1986.) 


1. Evidence E b—Admissions in principal’s letters to agent, disclosed to 
third party to principal’s knowledge, held competent. 

In this action by purchasers to enforce specific performance of a con- 
tract to convey, certain letters written by the vendor to its exclusive sell- 
ing agents were offered in evidence. It appeared that the contents of the 
letters were disclosed to the purchasers with the knowledge and consent 
of the seller, that the purchasers and officers of the seller acted thereon, 
and as a result thereof met to execute the contract of sale, that the letters 
were written by officers of the seller having full authority to enter the 
contract of sale, and that the letters contained an admission by the seller 
of its willingness to complete the contract of sale although the purchasers 
had theretofore forfeited their rights under the contract by refusing to 
accept deed to the property during the time stipulated in the original con- 
tract for the transfer of the title. Held: The letters were competent and 
material, and were properly admitted in evidence against the seller to 
show a waiver by it of its right to disregard the contract for failure of 
the purchasers to accept deed within the time stipulated in the original 
contract. 


2. Appeal and Error J c— 


Where no evidence is set forth in the record, it will be presumed on 
appeal that the court’s finding of fact was supported by sufficient evidence. 
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3. Vendor and Purchaser B a—Where vendor signifies its willingness to 
convey after expiration of time stipulated in the contract, purchaser 
has reasonable time thereafter to enforce agreement. 


Where a contract to convey stipulates that time is of the essence, and 
the purchasers refuse to accept deed tendered within the time stipulated, 
the purchasers, ordinarily, may not thereafter enforce the contract against 
the vendor, but where the vendor, after expiration of the stipulated time, 
advises its selling agents that it is ready and willing to transfer title, 
which information is communicated to the purchasers with the knowledge 
und eovusent of the vendor, and acted upon by the parties by meeting to 
execute the contract, the vendor waives its right to disregurd the contract 
for failure of the purchasers to accept deed within the time stipulated, 
“tnd the purchasers are entitled to consummate the purchase within a 
reasonable time thereafter. 


4. Vendor and Purchaser F a—Purchaser held not entitled to specific per- 
formance as against trustee in deed of trust executed by vendor. 

The vendor in a contract of sale acquired title at foreclosure sale of the 
property, and upon failure of the vendor to pay the pric> bid, the cestut 
que trust agreed to accept the amount agreed to be paid by the purchasers 
in the contract of sale. Thereafter, upon refusal of the purchasers to 
aeceept decd and pay the price agreed, the vendor executed a note secured 
by deed of trust to the cestui que trust to take up its bid at the fore- 
closure sale. The vendor instituted action against the purchasers to 
enforce specific performance, but the action was not indexed as lis pendens, 
and the vendor later abandoned its appeal from an adverse judgment upon 
the purchasers’ agreement to accept deed, and the verdor waived the 
purchasers’ previous breach of the contract. The yendor refused to trans- 
fer title in accordance with the supplemental agreemert, and the pur- 
chasers instituted this action against the vendor and the trustee and 
cestui que trust to enforce specific performance. Held: The trustee and 
cestui que trust were not parties to the contract to convey and had no 
knowledge, actual or constructive, at the time of the execution of the 
deed of trust, of the supplemental agreement for the sale of the property, 
the vendor's action not being notice because not listed as lis pendens and 
because the purchasers did not claim any rights in the lard in that action. 
and the purchasers are not entitled to specific performance as against 
the trustee and cestui que trust upon the supplemental contract to convey. 


Devin, J., took no part in the consideration or decision of this case. 


AppeaL from Werlich, J., at June Term, 1935, of Buncombe. 
Affirmed. 

This is a civil action for specific performance of a contract of pur- 
chase and sale of real property, instituted by the plaintiffs Ralph Bb. 
Wagner and Edna E. Wagner against the Consolidated Realty Corpora- 
tion (hereinafter called the Consolidated), the Asheville Safe Deposit 
Company (hereinafter called the Deposit Company), trustee, and the 
Real Estate Trust Company of Baltimore, Maryland (hereinafter called 
the Trust Company). 
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The findings of fact disclose the following: 

The Trust Company held notes secured by a first lien deed of trust on 
the property involved and, at its request, the property was foreclosed 
and a trustee’s deed, dated 30 April, 1933, was delivered to the pur- 
chaser, the Consolidated, and subsequently recorded 29 September, 1933, 

The Consolidated, as owner, through its exclusive real estate sales 
agent, Carlberg & Cook, Ine., offered the property to plaintiffs for 
$25,000, which offer plaintiffs accepted and paid $500.00 down and 
entered into a written contract of sale and purchase with the Consolt- 
dated on 5 August, 1933, wherein it was agreed that payment of the 
balance of $24,500 should be made and deed delivered on or before 
5 October, 1933, and that time was of the essence of the contract. 

On 5 October, 1933, the Consolidated tendered the plaintifis a deed 
and demanded payment of the balance due. The plaintiffs refused to 
accept the deed and to make the payment. Whereupon Consolidated, on 
the same day, 5 October, 1933, instituted action against the plaintiffs 
in the Superior Court of Buncombe County demanding specific perform- 
ance. The plaintiffs herein, Wagner and wife, the defendants in said 
action, filed answer 2 December, 1933, and set up as a defense certain 
alleged misrepresentations in connection with the procurement of the 
contract of purchase and sale. The Consolidated demurred to the an- 
swer, and, upon demurrer being overruled, gave notice of appeal, and 
had case on appeal settled 6 March, 1934, but never further perfected 
the appeal. 

When the Consolidated purchased at the foreclosure sale in April, 
1933, it did not pay its bid, and later the Trust Company agreed to 
accept the $25,000 contracted to be paid by Wagner and wife and retire 
the purchase price bid at the aforesaid foreclosure sale. After Wagner 
had failed to pay and the Consolidated had sued for specific perform- 
anee, the Consolidated executed a new note for $57,000 in lieu of said 
$25,000, which new note, secured by deed of trust on the property in- 
volved to the Deposit Company, trustee, was accepted by the Trust 
Company in payment of the notes it formerly held. 

On or about 27 March, 1934, while the action instituted by the Con- 
solidated against Wagner and his wife (the present plaintiffs) for spe- 
cific performance was at issue and the Consolidated’s appeal on de- 
murrer was pending, Wagner notified the president of Carlberg & Cook, 
Inc., that he would comply with the contract of purchase, and Carlberg 
& Cook immediately notified the Consolidated, and the Consolidated, 
through its vice-president, Francis J. Heazel, under date of 3 April, 
1936, wrote: “I am pleased to note that Mr. Wagner is now ready to 
complete his purchase of the Campbell property (the property involved). 
We are also ready to complete this transaction and to deliver to Mr. 
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Wagner deed to the property upon payment of the $25,000, plus interest 
on this amount from the date when the purchase was to be completed. 
IT think, however, that this transaction should be completed here in 
Asheville. It will be necessary for us to pay some taxes that are a lien 
against the property, and also to cancel the existing mortgage on the 
property. We intend to pay the taxes and cancel the mortgage at the 
time of the delivery of the deed and the payment of the purchase price. 
No doubt, Mr. Wagner’s attorneys will also desire to close the trans- 
action here, as they can be satisfied as to the title at the time of the 
delivery of the deed and be in a position to record the d2ed so as to vest 
record title in Mr. Wagner immediately upon completion of the trans- 
action. We have im our possession the papers in conrection with the 
existing mortgage on the property and are, therefore, ready to complete 
this transaction at any time, Jf Mr. Wagner cannot find it convenient 
to come to Asheville to complete the transaction, I ara sure that the 
matter can be handled for him by his attorneys here. The attorneys 
should be able to complete the examination of the title in a few days, 
and I hope, therefore, that this matter may be closed during the week.” 
On 11 April, 1934, Mr. Heazel, in reply to letter of Mr. Carlberg, dated 
6 April, wherein Carlberg stated that he had furnished Mr. Wagner a 
copy of Heazel’s letter of 3 April, wrote: “I note that Mr. Wagner 
expects to be ready to close the purchase of the Campbell property on 
22 April. If he finds that it will not be convenient for him to be here 
on the 22d, it will be entirely satisfactory for him to postpone the closing 
of this matter until later on in the month or the early part of May. I 
may not be here on the 22d, but Larry will undoubtedly »e here, and the 
matter can be handled whenever Mr. Wagner arrives in Asheville.” 

The information contained in these letters was conveyed to Wagner, 
with the knowledge of the Consolidated, by Carlberg & Cook, the sales 
agents, who negotiated the sale of the property and with whom Wagner 
had all his dealing leading up to the signing of the contract of purchase 
and sale. 

The plaintiffs, with the knowledge of the Consolidated, had their 
attorney examine the title to said property, and this attorney reported 
certain minor defects in the title to the Consolidated, and, on 21 April, 
1934, Mr. D. H. Perry, secretary of the Consolidated, wrote Mr. Carl- 
berg: “We wish to advise that the matter (shght discrepancies in the 
title to the property involved) has been discussed with Mr. DuBose in 
person and we feel that upon Mr. Wagner’s arrival in the city Monday, 
23 April, that there will be no delay in bringing the sale of the property 
to a conclusion.” This information was communicated by Carlberg to 
Wagner, who therenpon came from Florida to Asheville on Sunday, 


Or 
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22 April, 1934, prepared to pay the balance of the purchase price with 
interest and take title to the property. 

On 28 April, 1934, there was some controversy between counsel for 
the parties as to the meaning of the reference to the payment of taxes 
in the letter from Mr. Heazel, and during this controversy counsel for 
the Consolidated stated to counsel for plaintiffs, in effect, that negotia- 
tlons were at an end, to which counsel for plaintiffs replied that the 
plaintiffs would waive the question and pay the full amount for the 
property and assume the payment of the taxes. On 24 April, 1934, the 
Consolidated, the plaintiff in the case of “Consolidated Realty Corpora- 
tion v. Wagner and Wife,” took a voluntary nonsuit in that case and 
paid into court the $500.00 down payment theretofore made by Wagner. 
Also, on 24 April, 1934, Wagner, on behalf of himself and wife, tendered 
the Consolidated $25,320.74 in cash, being the full amount with interest, 
and agreed to accept a deed for the property, subject to taxes. This 
tender was refused by the Consolidated, and the plaintiffs instituted this 
action on 26 April, 1984. 

Trial by jury was waived and the court found the facts and decreed 
that the plaintiffs were entitled to specific performance against the Con- 
solidated, but not against the Deposit Company, trustee, and the Trust 
Company. The Consolidated Realty Corporation appealed from so 
much of the decree as awarded the plaintiffs the right of specific per- 
formance against it, and the plaintiffs appealed from so much of said 
decree as denied them the relief prayed for against the Deposit Com- 
pany, trustee, and the Trust Company. 


Parker, Bernard & DuBose for the plainétffs. 
Heazel, Shuford & Hartshorn for the defendants. 


Scuenck, J., after stating the case: Had there been no further trans- 
actions between the plaintiffs and the appellant, the Consolidated, after 
the refusal of the plaintiffs to accept deed tendered by it to them, or after 
the plaintiffs had filed answer in the action instituted by the Consolidated 
against them for specific performance, the plaintiffs could not now main- 
tain this action for specific performance. However, the plaintiffs offered 
in evidence certain letters tending to establish subsequent transactions 
between the plaintiffs and the Consolidated, these letters being from and 
to Francis J. Heazel and D. H. Perry, vice-president and secretary, re- 
spectively, of the Consolidated. The letters to said Heazel and Perry 
were from Carlberg & Cook, Inc., who, as sales agents of the Consoli- 
dated, had conducted the negotiations for the sale to the plaintiffs of the 
property involved. 

To the introduction in evidence and consideration of these Ictters by 
the court, the Consolidated excepted. The Consolidated further excepted 
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to the findings of fact based upon said letters (Findings of Fact Nos. 
15, 20, and 23), and to the conclusion of law based upon such findings. 
(Conclusion No. 1.) 

The findings of fact based thereupon are supported by the letters, and 
the conclusions of law based thereupon are supported by the findings of 
fact. Therefore, the Consolidated’s appeal presents the question: Were 
the letters competent evidence? We hold that the question should be 
answered in the affirmative. 

All of the evidence tends to show that Francis J. Heazel was the vice- 
president of the Consolidated, with full authority to act for his corpora- 
tion in entering into the contract of purchase and sale of the property 
involved, and that the same was true of D. H. Perry, secretary of the 
Consolidated, and the court finds, without objection, that their authority 
is not questioned. (Findings of Fact Nos. 17 and 18.) 

These letters, together with the findings of fact to which no excep- 
tions are taken, disclose that Carlberg & Cook, Inc., were the exclusive 
real property sales agents of the Consolidated, and that they communi- 
sated the contents of their correspondence with the officers of the Con- 
solidated to the plaintiffs, with the knowledge and consent of the Consoh- 
dated, and that the plaintiffs and the officers of the Consolidated acted 
thereupon, and as a result thereof met in Asheville on Monday, 23 Apri, 
1934, 

These letters and the findings of fact further tend to show that after 
the plaintiffs had declined to accept the decd tendered to them by the 
Consolidated on 5 October, 1933, and had refused to comply with the 
original contract of purchase and sale, and had filed answer in the action 
by the Consolidated against them for specific performance, and while 
said action was pending, they, the plaintiffs, informed Carlberg & Cook 
that they would carry out the original contract, and that Carlberg & 
Cook, under date of 27 March, 1934, communicated this information to 
the Consolidated, and that it, through its officers (vice-president and 
secretary), replied that it was ready, willing, and able to carry out the 
contract at such time as the plaintiffs desired, and suggested that all 
concerned mect in Asheville on 22 April, 1934, to close the transaction, 
and that as a result of these letters the plaintiffs came to Asheville on 
Sunday, 22 April, 1934, prepared and willing to consummate the pur- 
chase of the property involved, and that, after certain negotiations on 
Monday, 23 April, made proper legal tender of the purchase price of 
$25,000.00, with interest, on 24 April, which was declined by the Con- 
solidated. Under this factual situation the competency of the letters as 
evidence 1s manifest. 

The Consolidated also assigns as error the finding of the court to the 
effect that Mr. Lawrence Quigley, president of the Consolidated, gave to 
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Mr. Bror Carlberg, president of Carlberg & Cook, Inc., on 23 April, 
1934, in Asheville, a memorandum indicating the exact amount ($23,- 
441.66) necessary to complete the transaction, and suggested a further 
conference the following day, and that Carlberg communicated this 
information to the plaintiffs. (Finding of Fact No. 24.) This assign- 
ment states that the court erred in making this finding “for that the same 
was predicated upon incompetent evidence.” No eyidence is sect forth 
in the record, except the memorandum itself. Therefore, it must be 
presumed that there was sufficient evidence to support the findings, and, 
under the facts found, the memorandum itself is clearly competent. 

The exception of the Consolidated to the first conclusion of law “be- 
cause said conclusion of law was based upon incompetent evidence, in 
that said conelusion of law was predicated upon Findings of Fact Nos. 
15, 20, 23, and 24, and the letters therein set forth,” cannot be sustained, 
for the reason that the exceptions to said findings of fact upon which 
said conclusion of law is based, as well as to the competency of the letters 
as hereinbefore stated, cannot be sustained. 

While the original contract made time of its essence, and provided 
that the transaction should be consummated by 5 October, 1933, and 
the failure and refusal of the plaintiffs to comply therewith on or before 
that date, gave to the Consolidated, nothing else appearing, the right 
from then on to disregard the contract, still when the Consolidated, 
through its duly authorized officers and agents, wrote letters accepting the 
offer of the plaintiffs to close the sale in April, 1934, and made engage- 
ments to meet in Asheville at that time and for that purpose, it waived 
its right to disregard the contract on account of the former failure and 
refusal of the plaintiffs to close within the time named, and restored in 
the plaintiffs the right within a reasonable time to consummate the pur- 
chase. The findings of fact are to the effect that plaintiffs made full 
and proper tender at the time and place (24 April, 1934, in Asheville) 
fixed by the parties for the consummation of the contract. 

Upon the appeal of the defendant Consolidated Realty Corporation, 
the judgment of the Superior Court is affirmed. . 

The plaintiffs appeal from so much of the decree as denies them the 
right to maintain an action for specific performance against the Ashe- 
ville Deposit Company, trustee, and the Real Estate Trust Company of 
Baltimore, Maryland. They filed but one exception, and that is to the 
second conclusion of law, which is to the effect that the plaintiffs are not 
entitled to relief sought against the Deposit Company, trustee, and the 
Trust Company. 

The findings of fact, germane to the plaintiffs’ appeal, are that the 
Consolidated purchased the land involved at a foreclosure sale on 80 April, 
1938, and registered the deed to it from the trustee on 29 September, 
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1933, and that this deed conveyed a valid title to the Consolidated (Find- 
ing of Fact No. 10); that on 5 October, 1933, tender of a valid deed for 
the property was made by the Consolidated to the plaintiffs, in accord 
with contract of purchase and sale entered into on 5 August, 1933, which 
deed was refused and contract breached by the plaintiffs, and, on the 
samme day, suit for specific performance was instituted by the Consol1- 
dated agalust the plaintitfs; that on 20 October, 1933, the Consolidated 
executed and delivered to the Deposit Company, as trustee, a deed of 
trust on the property involved to secure a note held by the trust com- 
pany for $57,000; and that on 26 April, 1934, this action for specific 
performance was instituted by the plaintiffs against the three defend- 
ants, the Consolidated, the Deposit Company, trustee, ind the Trust 
Company. 

There is no finding that either the Deposit Conipany, “rustee, or the 
Trust Company, on 20 October, 1933, the date they received the deed of 
trust from the Consolidated, had any knowledge of the contract between 
the plaintiffs and the Consolidated for the purchase and sale of the prop- 
erty involved. There is an athrmative finding that the Trust Company 
is an independent corporation with “no underlying connection in any 
particular with either of its codefendants” (Finding of faet No, 22), 
and it appears, from the facts found, that the Deposit Company, trustee, 
was simply a stakeholder. 

There is no finding of fact to the effect that the acticn for speciiic 
performance instituted by the Consolidated against the present plaintitts 
on 5 October, 1985, was docketed and indexed as lis pendens. Llowever, 
if it be conceded that the Deposit Company, trustee, and the Trust Com- 
pany had knowledge of the pendency of that action, such knowledge 
would not be notice of any claum by the plaintiffs, since they, as defend- 
ants in that action, were alleging and contending that the contract then 
In sit was obtained by misrepresentation, and was therefore void, and 
that no valid claim could arise therefrom. 

Neither the Deposit Company, trustee, nor the Trust Company was a 
party to the contract sued upon in this action, and neither is fixed with 
any knowledge, actual or constructive, of said contract at the time the 
deed of trust under which they claim became effective. 

Upon the facts found, to which no objections were lodged, we concur 
m his Honor’s holding (Conclusion of Law No. 2) that the plaintiffs 
are not entitled to a decree of specific performance against the Deposit 
Company, trustee, and the Trust Company. 

Upon the appeal of the plaintiffs the judgment of the Superior Court 
is affirmed. 

Affirmed on both appeals. 


Devin, J., took no part in the consideration or decision of this case. 
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ARMOUR FERTILIZER WORKS v. H. D. NEWBERN, DEFENDANT, AND 
S. C. NEWBERN axp P. W, McMULULAN, INTERVENERS. 


(Filed 29 April, 1936.) 


1. Parties A a—Where plaintiff assigns any recovery he may have, as- 
signees are proper but not necessary parties to the action, 

Where a plaintiff assigns any recovery he may obtain against defendant 
to third persens, such third persons, upon becoming assignees, are proper 
but not neccessary parties to the action, and plaintiff may prosecute same 
after the assignment in behalf of his assignees in the absence of objection 
by the defendant. 


2. Execution J b—Judgment debtor held to have assigned rights before 
institution of supplemental proceedings, and judgment creditor was 
not entitled to attach same as against assignee, 

After return of execution against defendant unsatisfied, plaintiff insti- 
tuted supplemental proceedings against defendant and obtained an order 
that defendant and his debtor, against whom defendant had instituted 
suit, appear before the clerk, and that defendant be enjoined from trans- 
ferring or assigning the debt. Upon the hearing of the supplemental pro- 
ceedings it appeared that prior to the institution of the proceedings, cie- 
fendant had verbally agreed to assign part of the recovery for money 
borrowed, and that while the action was pending defendant had executed 
a written assignment in conformity to the verbal agreement, and that upen 
defendant's recovery of judgment against his debtor after the institution 
of the supplemental proceedings, the Judgment was assigned on the judg- 
ment docket in accordance with defendant's agrecments with his assignee. 
Held: At the time of the rendition of the judgment the assignee was tbe 
equitable owner of the stipulated part thereof, and defendant had no legal 
or equitable interest in such part, and plaintiff is not entitled to attach 
such part in the supplemental proceedings instituted by it against defend- 
ant. (. S., Til. ef seq. The balance of the judgment had been paid to 
another to whom defendant had executed a like assignment prior to the 
institution of the supplemental proceedings and such payment Lad been 
eredited on the judgment docket. 

3. Judgments P a—Assignees of plaintiff are entitled to assignment of 
judgment upon its rendition. 

Where plaintiff, while the action is pending, assigns any recovery he may 
obtain against defendant to third persons for a valuable consideration, 
such third persons at the time of the rendition of the judgment are the 
equitable owners thereof and entitled to the assignment of the judgment 
upon the judgment docket, plaintiff having no legal or equitable interest 
therein. 


DEVIN, J., dissents. 


Appear by plaintiff from Cranmer, J., at April-May Term, 1935, of 
Currituck. Affirmed. 
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This action was begun in the Superior Court of Pasquotank County, 
by summons dated 28 September, 1928. 

On 17 May, 1929, judgment was rendered in the action that plaintiff 
recover of the defendant H. D. Newbern the sum of $12,867.09, with 
interest and costs. This judgment was duly docketed in the office of the 
clerk of the Superior Court of Pasquotank. Thereafter, to wit: On 
25 May, 1929, a transeript of said judgment was duly docketed in the 
office of the clerk of the Superior Court of Currituck County. The 
defendant H. D. Newbern was then and is now a resident of Currituck 
County. 

On 2 July, 1931, an execution was issued on said judgment by the 
clerk of the Superior Court of Pasquotank County directed to the 
sheriff of Currituck County. This execution was thereafter duly re- 
turned, with endorsement as follows: “Issued July 2, 1931. Received 
July 8, 1931. Served on the 13th day of July, 1931, by reading to 
defendaut H. D. Newbern. Said execution is returned to the court 
unsatisfied. No property of the defendant to be found :n my county. 
Il. F. Forbes, Sheriff Currituck County.” 

Thereafter, on 6 January, 1932, supplemental proceedings in execu- 
tion were instituted by an affidavit filed in the action on behalf of the 
plaintiff. It appeared from said affidavit that W. A. Brock, a resident 
of Pasquotank County, was then indebted to the defendant H. D. New- 
bern in a sum in exeess of $10.00, and that the amount of said indebted- 
ness should be applied as a payment on the judgment in this action in 
favor of the plaintiff and against the defendant Hl. D. Newbern. On 
the facts alleged in said affidavit, 1t was ordered by the clerk of the 
Superior Court of Pasquotank County (1) that the defendant H. D. 
Newbern be and appear before the clerk of the Superior Court of Curri- 
tuck County, at lis office in the courthouse in said county, on 20 Janu- 
ary, 1982, then and there to be examined by the plaintiff with respect to 
the indebtedness of W. A. Broek to him; (2) that the said W. A. Brock 
be and appear before the clerk of the Superior Court of Pasquotank 
County, at his office in the courthouse in said county, on 21 January, 
1932, then and there to be examined by the plaintiff with respect to his 
indebtedness to the defendant H. D. Newbern; and (3) that, until the 
further orders of the court, the said H. D. Newbern be enjoined from 
trausferring or assigning any indebtedness of W. A. Brock to him, and 
that the said W. A. Brock be enjoined from paying any «mount due by 
him to the defendant H. D. Newbern to the said defendant, or to anyone 
for him. The affidavit and order of the clerk of the Superior Court of 
Pasquotank County were duly served on both the defendant H. D. New- 
bern and the said W. A. Brock, on 8 January, 1982. 
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At a hearing of the said supplementary proceedings in execution, by 
the clerk of the Superior Court of Pasquotank County, on 22 June, 
1932, on the facts disclosed by the examination of the defendant H. D. 
Newbern, and by the examination of the said W. A. Brock, the plaintiff 
moved that a certain judgment in favor of the said H. D. Newbern 
and against the said W. A. Brock for the sum of $3,795.24, with interest 
and costs, docketed in the office of the clerk of the Superior Court of 
Currituck County, on 21 May, 1932, be condemned as a payment on the 
judgment in this action in favor of the plaintiff and against the defend- 
ant H. D. Newbern for the sum of $12,867.09, with interest and costs, 
and that the said W. A. Brock be ordered and directed by the court to 
pay the amount due on said judgment to the plaintifi in partial satis- 
faction of the judgment in this action. This motion was denied by the 
clerk, and the plaintiff appealed to the judge of the Superior Court of 
Pasquotank County. 

On 20 March, 1933, pursuant to an order made in said supplemental 
proceedings in execution by the judge of the Superior Court of Pasquo- 
tank County, S. C. Newbern and P. W. McMullan intervened in said 
proceedings and filed their complaint, in which they alleged that by 
virtue of certain assignments made to them by H. D. Newbern they are 
the owners of the judgment docketed in the office of the clerk of the 
Superior Court of Currituck County, in favor of the said H. D. New- 
bern and against the said W. A. Brock, for the sum of $3,795.24, with 
interest and costs, and prayed the court to so adjudge. The plaintiff 
filed an answer to said complaint, in which it denied that the interveners 
are the owners of said judgment as alleged in their complaint. 

Thereafter, by consent of the parties, the said supplemental proceed- 
ings in execution were heard at April-May Term, 1935, of the Superior 
Court of Currituck County, on an agreed statement of facets. These 
facts are as follows: 

1. On 21 September, 1921, H. D. Newbern instituted an action in the 
Superior Court of Currituck County against W. A. Brock, to recover 
certain sums of money which he alleged in his complaint were due him 
by the said W. A. Brock by reason of certain contracts alleged in his 
complaint. In his answer, the said W. .\. Brock denied the allegations 
of the complaint, and set up a counterclaim. The action was referred 
by consent to a referee for trial. On ...... December, 19381, the referee 
filed his report. On the facts found by him, the referee concluded that 
the plaintiff in said action, H. D. Newbern, was entitled to recover of 
the defendant W. A. Brock on the causes of action alleged in the com- 
plaint the sum of approximately $5,500, and that the defendant in said 
action, W. A. Brock, was entitled to recover of the plaintiff H. D. New- 
bern on his counterclaim the sum of approximately $1,700. The referee 
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recommended that judgment be rendered by the court that the plaintiff 
H. D. Newbern recover of the defendant W. A. Brock the sum of 
$3,795.24, with interest from 23 October, 1919, and the costs of the 
action. 

After the report of the referee was filed, to wit: On 16 April, 1932, 
the plaintiff H. D. Newbern filed exceptions to said report, and agreed 
that the defendant W. A. Brock might have further time within which 
to file his exceptions. On 12 May, 1932, by agreement between the par- 
ties, the plaintiff withdrew his exceptions to the report of the referee, 
and the defendant abandoned his right to file exceptions. Thereupon, 
by consent, judgment was rendered in said action by the Superior Court 
of Currituck County in accordance with the recommendation of the 
referee. This judgment was docketed in the office of the clerk of the 
Superior Court of Currituck County on 21 May, 1932. 

2. While the action entitled “IT. D. Newbern v. W. A. Brock” was 
pending before the referee for trial, to wit: On 25 May, 1931, H. D. 
Newbern, the plaintiff in said action, executed a paper writing which is 
in words and figures as follows: 


“Nort CAROLINA—CURRITUCK CouNTY, 
Ix rHE SUPERIOR Court. 


“H. D. Newbern v. W. A. Brock. 


“For value received, I hereby transfer, assign and set over to P. W. 
McMullan one-fourth (25%) of all recoveries made and had in the 
above case. 

“For value received, I further transfer, assign and set over to said 
P. W. McMullan the sum of three hundred dollars ($300.00) from and 
out of the remaining three-fourths (75%) of the recoveries made and 
had in the above action. 

“And I hereby expressly authorize the said P. W. McMullan to retain 
from and out of any recoveries of collections made or had as the result 
of final judgment or settlement of the above action, tha amounts and 
sums hereinbefore so assigned to him. 

“Subject to the foregoing assignment to the said P. W. MeMullan, 
after the percentage and the amount heretofore assigned to him have 
been deducted, for value received, I further transfer, assign and set 
over to 8. C. Newbern the rest and residue of all sums recovered in the 
foregoing action—being the balance of said recovery after the percentage 
and amount assigned to said McMullan have been paid in full. 

“Witness my hand and seal, this 25th day of May, 1981. 

H. D. Newzern. (Seal.)” 
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The said paper writing was on the day of its execution delivered to 
P. W. McMullan, one of the assignees named therein, who at the time 
received and agreed to hold the same, for the benefit of himself and 
S. C. Newbern, as therein set out. The paper writing was recorded in 
Currituck County on 5 November, 1934. 

3. On 20 June, 1932, H. D. Newbern executed a paper writing which 
is in words and figures as follows: 


“ASSIGNMENT OF JUDGMENT, 


“NortH CaroLina—CURRITUcK CoUNTY. 
Ix THE SUPERIOR CouRT. 


“H. D. Newbern v. W. A. Brock. 


“Pursuant to a written agreement made on 25 May, 1931, and to an 
oral agreement to the same effect entered into theretofore, and for value 
received, I have this day transferred, assigned and set over the principal 
and interest of the judgment in the above entitled case, rendered by the 
Hon. G. V. Cowper, judge presiding, on 12 May, 1932, as follows: 

“One-fourth (25%) thereof to P. W. McMullan; $300.00 of the re- 
maining three-fourths (75%) thereof to P. W. McMullan; and the 
residue, after the percentage and amount heretofore assigned to the said 
P. W. McMullan have been deducted, to 8S. C. Newbern. 

“Witness my hand and seal, this 20th day of June, 1932. 

H. D. Newsery. (Seal.)” 

“Attest: W. D. Cox.” 


The sald paper writing was, on the day of its execution, attached to 
the page in the judgment docket in Currituck County, opposite the page 
whereon the judgment in the case of “H. D. Newbern v. W. A. Brock” is 
docketed, same being the page upon which an assignment of said judg- 
ment was and is required to be recorded or docketed, if required to be 
recorded or docketed at all. 

4, The paper writings set out in paragraphs 2 and 3, supra, were 
executed pursuant to certain oral agreements between H. D. Newbern 
of the one part and P. W. McMullan and S. C. Newbern of the other 
part, under the terms of which, at the time of the institution of the 
action of ““H. D. Newbern v. W. A. Brock,” the said H. D. Newbern 
agreed to assign and pay over to the said P. W. McMullan, as compensa- 
tion for legal services to be rendered by the latter in said action, 25% 
of all sums recovered, and further agreed to pay the said P. W. McMul- 
lan an additional sum of $300.00 in settlement of amounts due for legal 
services theretofore performed in other matters; and under the terms of 
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which said agreements, further, the said H. D. Newbern, on .... Decem- 
ber, 1927, in consideration of money loaned and for the purpose of 
obtaining and securing said loan or loans, agreed to assign and pay over 
to S. C. Newbern all amounts recovered in said action, after the per- 
centage and other amounts to be paid to the said P. W. MeMullan had 
been deducted, and further agreed, subject to the saine deduction, to 
assign to the said 8S. C. Newbern the judgment recovered by him in the 
said action of “H. 1D, Newbern v. W. A. Brock,” if and when such judg- 
ment should be recovered; and that at the time of the execution of said 
two paper writings, and each of them, and at all times subsequent to the 
said oral agreement between the said H. D. Newbern and 8. C. Newbern 
there was due from the former to the latter, by reason and virtue of the 
loan or loans aforesaid, a sum in excess of the amount of the judgment 
obtained by the plaintiff in the said suit of “Newbern v. Brock,” after 
deducting the amount assigned to the said P. W. McMullan, which has 
been paid in full. 

On the foregoing facts, it was considered, ordered, and adjudged by 
the court that, subject to the sums paid thereon to P. W. McMullan and 
duly credited on said judgment, the intervener, 8. C. Newbern, is the 
owner of the judgment for $3,795.24, with interest and costs, rendered in 
the action entitled “H. D. Newbern v. W. A. Brock,” and duly docketed 
in the office of the clerk of the Superior Court of Currituck County, on 
21 May, 1932. It is further ordered that the intervener, 8. C. Newbern, 
recover of the plaintiff his costs in this proceeding. 

The plaintiff excepted to the judgment and appealed to the Supreme 
Court, assigning crror in the judgment. 


John H. Hall for plaintrff. 
MeMullan & McMullan for intervener. 


Connor, J. On 6 January, 1932, supplemental proceedings in execu- 
tion, as authorized by statute, C. S., 711, et seg., were instituted by the 
plaintiff in this action for the purpose of procuring an order of the court 
that the indebtedness of W. A. Brock to the defendant H. D. Newbern, 
then existing, if any, be apphed as a payment on the judgment which the 
plaintiff had theretofore recovered against the defendant, and which had 
not been paid or satisfied. At that date an action which had been insti- 
tuted in the Superior Court of Currituck County by the defendant H. D. 
Newbern against W. .A. Brock was pending in said court on the report 
of a referee to whom the action had been referred by consent for trial. 
On the facts found by him and set out in his report, the referee recom- 
mended that judgment be rendered by the court that H. D. Newbern, the 
plaintiff therein, recover of the defendant W. A. Brock the sum of 
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$3,795.24, with interest and costs. On 12 May, 1932, by consent of the 
parties to said action, exceptions theretofore filed by the plaintiff therein 
to the referee’s report were withdrawn, and judgment was rendered in 
said action in accordance with the report of the referee. This judgment 
was docketed in the office of the clerk of the Superior Court of Currituck 
County on 21 May, 1932. 

At the date of the institution of the action entitled “H. D. Newbern ». 
W. A. Brock” in the Superior Court of Currituck County, the plaintiff 
therein agreed to assign to P. W. McMullan, his counsel in said action, 
as compensation for his professional services, one-fourth (25%) of the 
recovery 1n said action, and the further sum of three hundred dollars 
($300.00), to be deducted from the remaining three-fourths (75%) of 
the recovery, in payment of professional services theretofore rendered to 
him by the said P. W. McMullan in other matters. Thereafter, while 
the action was pending for trial before the referee, the plaintiff executed 
and delivered to the said P. W. MeMullan the paper writing dated 
25 Mav, 1931, and subsequently, after judgment had been rendered in 
the action on the report of the referee, executed and delivered to the said 
bP. W. McMullan the paper writing dated 20 June, 1932. Since the 
institution of the supplemental proceedings in execution in this action, 
the sums due to P. W. McMullan under the agreements, both oral and 
written, have been paid to him and have been duly credited as payments 
on the judgment in favor of H. D. Newbern and against W. A. Brock. 
For that reason, the intervener, P. W. McMullan, has no interest in the 
matters involyed in this appeal. 

Some time during the month of December, 1927, prior to the com- 
mencement of this action, while the action instituted by him in the 
Superior Court of Currituck County against W. A. Brock was pending 
before the referee for trial, H. D. Newbern, the plaintiff therein, in 
consideration of a loan or of loans of money made to him by S. C. New- 
bern, and as security for the payment of said money, agreed to assign to 
the said S. C. Newbern all sums recovered by him in said action, after the 
payment to P. W. MeMullan of the amounts due him out of said sunis 
by virtue of the agreement theretofore entered into by and between the 
plaintiff and the said P. W. McMullan. Thereafter, the said H. D. 
Newbern executed and delivered to P. W. McMullan the paper writings 
dated 25 May, 1931, and 20 June, 1932. Both said paper writings were 
delivered to and received by the said P. W. McMullan for the benefit of 
himself and of the said S. C. Newbern. 

Conceding that the paper writing dated 20 June, 1932, having been 
executed and delivered subsequent to the institution of the supplementary 
proceedings in execution in this action, is not sufficient alone to sustain 
the contention of the intervener, S. C. Newbern, that he is the owner, 
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as assignee, of the judgment docketed in the office of the clerk of the 
Superior Court of Currituck County on 21 May, 1932, as against the 
plaintiff in this action, the question of law presented by this appeal is 
whether the oral agreement entered into by and between H. D. Newbern 
and §. ©. Newbern in December, 1927, and the paper writing executed 
by the said H. D, Newbern and delivered by him to P. W. McMullan 
for the benefit of the said S. C. Newbern, on 25 May, 1931, were suffi- 
cient for that purpose. 

The validity of the judgment rendered by the Superior Court of 
Currituck County in the action entitled “H. D. Newbern v. W. A. 
Brock” cannot be challenged by the plaintiff in this action on the ground 
that if the interveners in this action, P. W. McMullan and 8. C. New- 
bern, became the assignees of the causes of action on which the judgment 
was rendered, by virtue of the agreements, both oral and written, as 
found by the court, they were necessary parties to the action, after they 
became such assignees.. As assignees of the causes of action alleged in 
the complaint, they were proper but not necessary parties to the action. 
The right of H. D. Newbern, who had instituted the action in his own 
behalf, to prosecute the same, after the assignment, in behalf of his 
assignees, In the absence of objection by the defendant in the action, was 
not affected by the assignment. See Chatham v. Realty Co., 180 N. C.,, 
500, 105 S. E., 329, and Valentine v. Holloman, 63 N. C., 476. 

In the instant case, by virtue of the oral agreement entered into by 
and between the defendant H. D. Newbern and the intervener S. C. 
Newbern, during the month of December, 1927, and of the paper writing 
executed by the defendant H. D. Newbern on 25 May, 1931, the inter- 
yvener 8S. C. Newbern became the equitable owner at leas: of all sums 
which the said H. D. Newbern should thereafter recover of W. .\. Brock 
in the action then pending in the Superior Court of Curr-tuck, subject 
to the rights of P. W. McMullan under his agreement with the defend- 
ant H, D. Newbern and under the paper writing dated 25 May, 1931. 
When the judgment was recovered in said action on 12 May, 1932, the 
said S. C. Newbern became the owner of said judgment, subject to the 
rights of P. W. McMullan, and was entitled to a legal assignment of the 
same. In recognition of this right, the defendant H. D. Newbern, who 
then had no interest, legal or equitable, in said judgment, executed the 
paper writing dated 20 June, 1932. 

In Godwin v. Bank, 145 N. C., 820, 59 S. E., 154, the fo lowing state- 
ment of the principle applicable to the facts in this case is quoted with 
approval from the opinion of Story, J., in Mitchell v. Winslow, 2 Story, 
630: “It seems to me a clear result of all the authorities that wherever 
the parties, by their contract, intend to create a positive lien or charge, 
either upon real or personal property, whether then owned by the 
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assignor or contractor or not, or if personal property, whether it is 
an esse or not, 1t attaches in equity as a lien or charge upon the particu- 
lar property as soon as the assignor or contractor acquires a title thereto 
against the latter, and all persons asserting a claim thereto under him, 
elther voluntary or with notice or in bankruptcy.” 

The judgment in this action is supported by this principle, and is, 
accordingly, 

Affirmed. 


Devin, J., dissents. 





ee 


VIERA SPARROW ROBERTS, ADMINISTRATRIX OF D. I. ROBERTS. DECEASED, 
ET AL. v. CITY ICE AND COAL COMPANY, EmprLorer; NORTHWEST- 
ERN CASUALTY AND SURETY COMPANY, ano UNION INDEMNITY 
COMPANY, CARRIERS. 


(Filed 29 April, 1936.) 


1. Master and Servant F a—Employer is liable for award upon default of 
insurance carrier because of insolvency. 


An award was entered in favor of the dependents of a deceased em- 
ployee for payment of compensation in weekly installments for the death 
of the employee. After the insurance carrier had paid several install- 
ments, it defaulted in the payment of the balance of the installments 
because of insolvency. Jficid: Under the provisions of the Compensation 
Act the employer is primarily liable to the employee, which obligation is 
unimpaired by its contract with an insurer for insurance protection, or by 
the insurer’s subrogation to the rights of the employer upon paying or 
assuming the payment of an award, and the emplover is not relieved of 
its liability to the dependents of the deceased employee for the balance of 
the weekly payments because of the insolvency of the insurer. 


2. Same— 


The Workmen’s Compensation Act must be construed with reference to 
its primary purpose to provide compensation for injured employees and 
dependents of deceased employees. 


3. Same-——Where insurer recovers from third person and then defaults in 
paying award, employer is liable for balance of award. 


The dependents of a deceased employee elected to pursue their remedy 
under the Compensation Act, and recovered compensation payable in weekly 
installments. Thereafter, the insurer, upon assuming liability under the 
award, instituted suit in the name of the administratrix of the deceased 
employee against the third person tort-feasor and recovered judgment. 
Insurer retained an amount sufficient to compensate it for the award and 
paid the excess to the employee’s widow under order of the Industrial 
Commission. Thereafter, the insurer became insolvent and for that rea- 
son was unable to pay the balance of the award. Held: The adminis- 
tratrix was only a nominal party to the suit against the third person tort- 
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feasor and had no control over the recovery and could not safeguard it 
for the purpose of paying the award, and the employer, who selected the 
insurance carrier for his own protection, is not relieved of his primary 
obligation to the dependents of the employee by reason of the insurer’s 
recovery from the third person and default in payment because of insol- 
vency, nor does the fact that the employer had no notice of the suit by 
the insurer against the third person alter this result, the insurer and the 
employer having a community of interest, and the failure of the insurer 
to notify the employer not being chargeable to the dependents of the 
deceased employee. 


4. Master and Servant F h—Award may not be reduced, but may be en- 
larged by subsequent suit by employer or insurer against tort-feasor. 


After assuming liability for an award to the dependents of a deceased 
employee, the insurer brought suit against the third person tort-feasor 
and recovered judgment in excess of the amount necessary to compensate 
it for the award, which excess was paid to the dependents of the em- 
ployee under orders of the Industrial Commission. Thereafter the in- 
surer became insolvent and defaulted in payment of the balance of the 
award. Held: The employer, held liable for the balance of the award, is 
not entitled to a credit for the amount paid the depencents out of the 
judgment against the third person tort-feasor or for the amount paid 
plaintiff's attorneys in that action, the amount paid the dependents out of 
the judgment being an amount in addition to the award, and the award 
not being subject to reduction by such amount. 


Stacy, C. J., dissents. 


Apprat by defendant Ice and Coal Company from Barnhill, J., at 
January Term, 1936, of Wake. <Afhrmed. 

This case arose under the act known as the North Carolina Workmen’s 
Compensation Act. The facts as they appear from the findings and 
opinion of the North Carolina Industrial Commission are substantially 
these : 

D, I. Roberts, an employee of defendant Ice Company, was acci- 
dentally killed while in the service of the Ice Company, as result of 
coming in contact with live tension wires of the Carolina Power and 
Light Company. Defendant Ice Company was insured against lability 
by the Northwestern Casualty and Surety Company, whose business was 
afterwards taken over by the New York Indemnity Company, and the 
liability of the latter was afterwards assumed by Union Indemnity 
Company. The New York Indemnity Company was represented by 
Thomas Creekmore, attorney of Raleigh. On 29 May, 1930, an award 
was made by the North Carolina Industrial Commission against the 
Ice Company and its insurance carrier for the payment of compensation 
to the plaintiff widow and four infant children at the rate of $15.72 
per week for 550 weeks, plus $200.00 burial expenses. On 22 Novem- 
ber, 1930, the New York Indemnity Company, througl. its attorneys, 


N. C.J SPRING TERM, 1936. 19 





Roperts v. CoAL Co. 





ee 


Thomas Creekmore and Murray Allen, gave notice to the Carolina 
Power and Light Company that the award had been made, and that 
under the subrogation provision of the Workmen’s Compensation Act it 
had elected to institute suit in the name of the plaintiff Vera Sparrow 
Roberts, administratrix of D. I. Roberts, against Carolina Power and 
Light Company for the purpose of recovering damages for the death of 
D. I. Roberts. Suit in the name of plaintiff administratrix against 
Carolina Power and Light Company was accordingly instituted, and 
resulted in a consent judgment and recovery of $7,250. Judgment was 
consented to by plaintiff’s attorney, J. C. Ray, and by Messrs. Creekmiore 
and Allen, attorneys for New York Indemnity Company, and was ap- 
proved by the North Carolina Industrial Commission. The Carolina 
Power and Light Company paid the judgment by check payable to the 
clerk of the Superior Court of Wake County, and the check was en- 
dorsed by the clerk to the order of Thos. Creekmore, appearing as counsel 
for plaintiff in that suit. The New York Indemnity Company, or its 
successor, Union Indemnity Company, under the order of the Industrial 
Comnission, paid to the plaintiff $866.74, the excess over the amount 
due under the award, and paid $250.00 to her attorney, and retained the 
remainder for the reimbursement of itself for amounts paid and to be 
paid under the award. 

The New York Indemnity Company or Union Indemnity Company 
(which had assumed the habilty of the former) continued to make pay- 
nents to plaintiff on behalf of herself and her infant children in accord- 
ance with the award until December, 1932, at which time the Union 
Indemnity Company went into receivership. At that time there was a 
balance due under the award of $3,348.36, or payments for 203 weeks. 
No additional paymeuts have since been made. No notice of the suit 
nor of the settlement with the Carolina Power and Light Company was 
eiyen the Iee Company. 

After the discontinuance of payments the plaintiff, on behalf of herself 
and children, brought the matter to the attention of the Industrial Com- 
mission, and an order was made by the Commission holding that the 
defendant Iee Company, the employer, was lable under the original 
award, and that it was entitled to credit thereon only for compensation 
which had been actually paid and for funeral expenses paid. 

In the findings and opinion of the North Carolina Industrial Com- 
mission the following portions of the Workmen’s Compensation Act are 
quoted: 

“Any amount collected by the employer under the provisions of this 
section in excess of the amount paid by the employer, or for which he is 
liable, shall be held by the employer for the beneftt of the injured em- 
ployee or other persous entitled thereto, less such amounts as are paid 


20 IN THE SUPREME COURT. [210 


ROBERTS v. COAL Co, 


by the employer for reasonable expenses and attorneys’ fee when ap- 
proved by the Commission.” 

“When any employer is insured against liability for compensation 
with any insurance carrier, and such insurance carrier shall have paid 
any compensation for which the employer is hable, or shall have assumed 
the liability of the employer therefor, it shall be subrogated to all the 
rights and duties of the employer, and may enforce any such rights in 
its own name or in the name of the injured employee or his personal 
representatives: Provided, however, nothing herein shall be construed 
as conferring upon the insurance carriers any other or further rights 
than those existing in the employer at the time of the injury to his em- 
ployee, anything in the policy of insurance to the contrary notwith- 
standing.” 

Section 67 reads in part: “Every employer who accepts the provisions 
of this act relative to the payment of compensation shall insure and keep 
insured his liability thereunder, or shall furnish to the Incustrial Com- 
mission satisfactory proof of his financial ability to pay direct the com- 
pensation in the amount and manner and when due, as provided for in 
this act.” 

Section 68-b reads in part: “Any employer required to secure the pay- 
ment of compensation under this act, who refuses or neglects to secure 
such compensation shall be punished by a fine of ten cents for each 
employee at the time of the insurance becoming due, but aot less than 
one dollar nor more than fifty dollars for each day of such refusal or 
neglect, and until the same ceases; and he shall be liable during con- 
tinuance of such refusal or neglect to an employee either for compensa- 
tion under this act or at law in the same manner as provided in sec- 
tion 15,” 

From the order of the North Carolina Industrial Commission holding 
the employer liable under the original award, the defendant Ice Com- 
pany appealed to the Superior Court, and from judgment of the Supe- 
rior Court affirming the findings and order of the Industrial Commis- 
sion, defendant appealed to this Court. 


Bonner D. Sawyer for plaintiff. 
J.C. Inttle and Morehead & Murdock for City Ice and Fuel Com- 
pany, appellant. 


Devin, J. Two questions are presented here: 

(1) Was the employer, under the Workmen’s Compensation Act, 
relieved of liability for the payment of the balance of an award for the 
benefit of the widow and children of the employee by reason of the 
insolvency of the insurance carrier ? 
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(2) Under these circumstances, was the employer discharged of la- 
bility by reason of the fact that the insurance carrier brought suit in 
the name of the administratrix of the employee against a third party 
and recovered an amount sufficient to pay the award in full, which 
amount the insurance carrier received and was thereafter unable to pay 
by reason of insolvency ? 

Standing alone, the proposition that the employer under the Work- 
men’s Compensation Act should be relieved of liability for the compen- 
sation to his injured employee by reason of the insolvency of his insur- 
ance carrier would present no serious difficulty. The hability of the 
employer under the award is primary. He, by contract, may secure 
liability insurance for his protection, but his obligation to the injured 
employee is unimpaired. As was said in C. & O. R. RB. v. Palmer, 140 
S. E. (Va.), 831: “Into the construction of every act must be read the 
purpose of the Legislature, and the underlying purpose in this instance 
(Workmen’s Compensation Act) was to give rehef to workmen. This 
relicf in the nature of things had to be charged against the employer.” 

The primary consideration is compensation for injured employees. 
In the words of Brogden, J., in Hodges v. Mortgage Co., 201 N. C., 701, 
“The title and theory of the act import the idea of compensation for 
workmen and their dependents.” 

The statute requires the employer to insure and keep insured his la- 
bility or furnish proof of his own ability to pay the compensation. It 
is further provided that insolvency of the employer shall not relieve the 
insurer, and manifestly the insolvency of the insurer should not relieve 
the insured, nothing else appearing. The obligation of the insurance 
company is to insure the employer against liability under the act, and 
while the statute gives to insurer the right of subrogation, that is for 
the benefit of the insurer and not intended to impair the right of the 
injured workman to compensation from the insured employer. 

But here the defendant Ice Company, the employer, contends that 
where the insurance carrier, after paying a part of the award, brings a 
suit in the name of the injured employee against a third party and 
recovers and receives an amount in excess of the award, and, after pay- 
ing such excess to the employee, appropriates the remainder to itself to 
reimburse itself for payments made and to be made, and then becomes 
insolvent, a different question is presented. It is contended that since 
the plaintiff, administratrix of deceased employee, was party to the suit 
against the tort-feasor, the Carolina Power and Light Company, even 
though she was merely a nominal party, and received part of the recov- 
ery, to wit, the excess over the amount of the award, she was in position 
to have required that the fund be retained within the jurisdiction of the 
court or the Commission, and having failed to take steps to safeguard 


22 IN THE SUPREME COURT. [210 





Roperts v, COAL Co, 


ee 


the fund which should have been held in trust to secure the payment of 
the award to her, and thus prevent the resulting loss, the employer is 
thereby relieved and discharged of its obligation to make the payments 
as to which the insurance carrier is in default and cannot now respond; 
that, having no notice of the suit, it had no opportunity to protect itself. 

The facts, however, set out in the findings and opinion of the Indus- 
trial Commission, which by agreement constitute the case before us, and 
the principles of law deducible therefrom, do not sustain these conten- 
tions. The plaintiff Vera Sparrow Roberts, as administratrix of her 
deceased husband, the employee, was only a nominal party to the suit 
against the Carolina Power and Light Company. She had no control 
over it. At the outset the law gave her the election to pursue her remedy 
under the act, or against the Carolina Power and Light Company. Her 
election of the former precluded the latter. But the statute gave the 
employer the right to sue in her name for reimbursement from the third 
party, and by subrogation the same right, no more, no less, was given to 
the insurance carrier when it paid the compensation or assumed liability 
therefor. 

“For the protection of the employer and for the proper distribution 
of the recovery, it (the Act) provided that one action should be brought, 
and that by the employer. All this was for his benefit.” C. & O. R. R. 
v. Palmer, supra. 

In Brown v. &. B., 202 N. C., 256, opinion by Connor, J., we find this 
language: “The action is prosecuted, not in behalf of the injured em- 
ployee, but in behalf, primarily, of the employer or the insurance car- 
rier. The amount recovered is applied first to reimbursement of the 
employer or the insurance carrier for such sums as may have been paid 
by either of them to the employee. Only the excess, if any, is payable 
to the injured employee.” 

Indeed, the injured employee, to whom an award has been made, is 
not the real party in interest. JfcCarley v. Council, 205 N. C., 370. 

In the instant case formal notice was given the Power Company that 
the suit against it was being prosecuted by the New York Indemnity 
Company, in the name of plaintiff administratrix, by its attorneys, 
Messrs. Creekmore and Allen. The recovery was turned over by the 
clerk of the Superior Court of Wake County, where the case was tried, 
to Mr. Creekmore, who was attorney for the Indemnity Company. The 
fund was disbursed by the Indemnity Company pursuant to order of the 
Industrial Commission by paying the plaintiff the excess cf the recovery 
over the award, less certain expenses, and permitting the insurer to 
retain the remainder for the reimbursement of itself for payments made 
and to be made. The plaintiff had no control over the disposition of the 
fund. This was 9 May, 1932, and in December, 1932, the Union 


N.C] SPRING TERM, 1936. 23 


ROBERTS v. COAL Co. 


Indemnity Company, which had assumed the liability of the New York 
Indemnity Company, went into receivership, leaving unpaid a balance 
due under the award to the plaintiff. 

It would seem, looking back on it now, that if the fund had been 
secured, or retained within the jurisdiction of the court, or had the 
Indemnity Company been required presently to pay the entire balance 
of the award, this unfortunate situation would probably not have arisen. 
A loss has been occasioned by the insolvency of the Indemnity Company. 

But to hold that the plaintiff widow and her infant children, the 
beneficiaries, should suffer for the failure to safeguard the fund in the 
hands of the insurance carrier which had been selected by the employer, 
and to provide against the carrier’s subsequent default, would seem to 
require of her greater foresight and care than was exercised by the 
Commission and the careful attorneys appearing in the case, and would 
tend to defeat the primary object of the Act, to wit, to provide for the 
widow and children of an employee who was killed while in discharge of 
his duty to his employer. 

Neither the employee nor this plaintiff had any voice in the selection 
of the insurance carrier chosen by the defendant Ice Company. The 
plaintiff was not in law charged with responsibility for its solvency. 
She had no knowledge of nor right to interfere with or question the 
successive changes in the identity of the defendant’s insurance carriers. 
She had a right to rely on the employer’s care for his own protection in 
the selection of solvent insurers. 

In the matter of the original award the defense was handled by the 
employer’s insurance carrier by its attorney, Mr. Creekmore, who also 
prosecuted the suit against the third party and for it received the recovy- 
ery, nominally acting for the plaintiff, but in reality the attorney of the 
New York Indemnity Company. The employer under the law had the 
right at the outset to institute suit in the name of the plaintiff against 
the Carolina Power and Light Company if it had seen fit to do so, but 
was precluded from doing so after the Indemnity Company had brought 
the suit and occupied the Ice Company’s shoes in that respect. It is 
found that the Ice Company had no notice of that suit. There being a 
community of interest between the insurer and insured, the failure of the 
one to inform the other of action taken with respect to a common inter- 
est should not be held to the discredit of the plaintiff, or prevent her 
from claiming the remainder of the award. The suit was prosecuted in 
the county where the employer was doing business, by its chosen insur- 
ance carrier. The plaintiff, the widow of the deceased employee, was at 
all times a resident of another county. 

The defendant’s contention that it should have credit for the “excess” 
received by the plaintiff cannot be sustained. There is nothing in the 
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statute to indicate an intent that the “excess” should go as a credit to 
the employer on his obligation to compensate the employee. It 1s an 
additional amount accruing for the benefit of the employee. And the 
same rule applies to the fee of plaintiff’s attorney. The amount origi- 
nally awarded may not be reduced, but may be enlarged by subsequent 
suit by the employer or insurance carrier against a tort-feasor. Nor is 
the right of the plaintiff affected by the insolvency o= the insurance 
carrier. 

The Industrial Commission carefully considered this case and reached 
a unanimous decision in favor of the plaintiff on the facts found. On 
appeal the able and careful judge of the Superior Court approved and 
affirmed that decision, and in this we find no error. 

As the case is presented to this Court, we conclude that defendant 
City [ce and Coal Company is hable under the original award of the 
North Carolina Industrial Commission for the unpaid balance on the 
compensation to the plantiff Vera Sparrow Roberts, administratrix of 
D. I. Roberts, and her children. 

Affirmed. 


Stacy, C. J., dissents. 





O. A. EDWARDS anp C. H. HALL, ADMINISTRATORS oF JOHN R. PACE 
ESTATE, anp PATTIE PACE EDWARDS anp IRENE PACE HALL, v. 
J. B. PERRY, 
(Filed 29 April, 1936.) 


Trial C a—AlDlowing counsel to read from opinion of Supreme Court held 
error under the facts as tending to impeach party’s own witness. 


Plaintiffs introduced defendant as their own witness, and also intro- 
duced in evidence a receipt for money signed by defendant and the receipt 
book showing that the stub of the receipt had been torn out. Defendant 
as a witness did not deny that the amount had been received by him. 
Plaintiffs’ counsel, in his argument to the jury, was allowed, over defend- 
ant’s objection, to read the facts and law from an opinion of the Supreme 
Court to the effect that where a party failed to present evidence in his 
possession the law presumed that such evidence withheld was detri- 
mental to such party, plaintiffs’ counsel maintaining that the fact that the 
receipt stub had been torn out prior to the production of the receipt book 
upon plaintiffs’ order for the production of records and documents, should 
be considered against defendant. Held: Under the facts and circum- 
stances of this case allowing plaintiffs’ counsel to read from the opinion 
of the Supreme Court tended to impeach and discredit tie testimony of 
defendant in his testimony as plaintiffs’ own witness, which constituted 
prejudicial and reversible error upon defendant's exception. 


Devin, J., took no part in the consideration or decision of this case. 
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AppeaL by defendant from Frizzelle, J., and a jury, at Second October 
Term, 1934, of Waxr. New trial. 

The plaintiffs O. A. Edwards and C. H. Hall are the duly appointed 
and qualified administrators of the estate of John R. Pace, who died 
about 1 July, 1930. (Pattie Pace Edwards and Irene Pace Hall are 
the wives, respectively, of Edwards and Hall.) This action was 
brought by plaintiffs on 20 October, 1931, against the defendant for an 
accounting and settlement. John R. Pace was a farmer and defendant 
J. B. Perry a merchant, doing business at Youngsville, N. C. In plain- 
tiffs’ original complaint the gravaman was to recover $2,450.40, with 
interest from 27 September, 1930, on insurance collected by defendant 
from the Mutual Life Insurance Company of New York. The plaintiffs 
contended that the Mutual Life Insurance Company of New York had 
no right to pay this amount to defendant. 

The plaintiffs’ prayer is as follows: “(1) That they recover of the 
defendants, and each and either of them, the sum of $2,450.40, with 
interest from 27 September, 1930, until paid, subject to a credit for such 
amount, if any, as the court shall find due assignee. (2) For an ac- 
counting between plaintiffs and defendants, and a detailed statement of 
the account of John R. Pace claimed by defendant J. B. Perry. And 
for all such other and further relief as to the court may seem proper.” 
In this action the insurance company was not made a party defendant. 

In defendant’s answer he admitted that he received this insurance 
money, but alleged that the policies were assigned to him for debts then 
existing and advancements to be made. That the premiums to the 
amount of $844.70 were paid on the policies by defendant and the sum 
has been properly applied on the indebtedness due by J. R. Pace to 
defendant. 

In a further answer the defendant sets up the transaction in reference 
to the insurance policies and a counterclaim showing the dealings be- 
tween J. R. Pace and defendant: “This defendant alleges that plaintiffs’ 
intestate 1s now indebted to this defendant in the sum of $933.61, balance 
due on account of premiums paid $475.79, with interest on insurance 
policies and for goods, wares, and merchandise sold and delivered, and 
for $3,446.30 due on the notes secured by the deed of trust hereinbefore 
described. Wherefore, this defendant prays judgment: (1) For $933.61 
due by aecount. (2) For $3,446.30 due by notes secured by deed of 
trust on lands in Franklin County. (3) That said sum of $3,446.30 is 
a hen on the land described in the deed of trust from J. R. Pace and 
wife to J. A. Williams, registered in the office of the register of deeds for 
Franklin County, in Book 1938, page 241.” 

The plaintiffs made reply and denied that defendant paid the amount 
claimed on insurance premiums, or any other sum, except such sums as 
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were repaid to defendant by J. R. Pace. Plaintiffs denied defendant’s 
counterclaim, and alleged that plaintiffs paid defendant all that was due 
him, and prays: “(1) That the defendant J. B. Perry vecover nothing 
on his counterclaim. (2) That the defendant be required to render to 
plaintiffs a proper accounting for the money collected by him involved 
in this case. (3) That a proper accounting be had, and for judgment 
against the defendant J. B. Perry for such sum as the court shall find 
due plaintiffs by reason of overpayment on account anc. notes claimed 
by said defendant in addition to the $2,450.40 insurance money. (4) 
That the defendant be required to deliver up to plaintiffs all notes and 
mortgages held by him affecting plaintiffs’ property.” 

Cranmer, J., on 18 April, 1933, signed a consent order referring the 
matter to R. N. Simms, Jr., “to take and state the account between the 
parties, and the said referce shall report his findings of facts and conelu- 
sions of law to the term of court beginning 22 May, 1933.” 

Thereafter, on 5 December, 1933, R. N. Simms, Jr., filed his report 
as referee. It contains 10 pages and seems to go carefully into every 
phase of the controversy. It gives in detail the account between J. B. 
Perry and J. R. Pace, and in the report is the following: ‘That, as is 
shown by the foregoing statement of the account, there is a balance in 
favor of the defendant Perry in the sum of $1,543.08. Upon the fore- 
going findings of fact and conclusions of law, the referee is of the 
opinion that judgment should be entered im this cause in favor of the 
defendant J. B. Perry and against the estate of John R. Pace for the 
sum of $1,543.08, with interest thereon from 20 November, 1933, until 
paid; and it should be provided that appropriate entries should be made 
upon the securities dealt with in this cause and affected by the said 
judgment. The referee files with the clerk of this court all the exhibits 
which were offered in evidence by the parties.” 

Both plaintiffs and defendant made certain exceptions to the referee’s 
report. On 2 January, 1934, at the Special Term of the Superior Court 
of Wake County, the case came on for hearing on the exceptions. The 
court set forth certain issues for the jury to determine at a subsequent 
term. The matter was heard before Frizzelle, J., at November Term, 
1934, of Wake Superior Court, and on the findings of tae jury on the 
issues, the Judgment in part is as follows: “It is, therefore, ordered, 
adjudged, and decreed that the plaintiffs have and recover of the de- 
fendant the sum of $5,137.02, with 6 per cent interest thereon from 
30 November, 1933, until paid, together with the cost of this action; 
and it is further ordered that the defendant cancel the $850.00 note 
and the two $950.00 notes with the mortgages and deeds of trust securing 
the same, and deliver them to’ the plaintiffs, plaintiffs to pay balance due 
referees and stenographer under previous orders.” 


bo 
-T 
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The plaintiffs introduced defendant as a witness, and the findings of 
the jury were based on defendant’s testimony, books produced by him, 
ete. Ife testified to the transactions between Pace and himself during 
the long course of dealings. The record discloses: ‘The plaintiffs served 
notice upon the defendant to produce all day books, journals, ledgers, 
eash books, fertilizer books, receipt books, cotton weighers’ certificates, 
and all other records in his possession containing accounts of J. R. Pace. 
. . . The defendant produced day books, journals, and ledgers con- 
taining account of J. R. Pace through July, 1924; also two receipt books 
and fertilizer books.” 

As plaintiffs’ witness, the defendant, in giving in detail the various 
dealings over the years, testified: “This is a receipt for $400.00 that I 
gave J. R. Pace on 10 June, 1919. I dowt know where I credited the 
$400.00. The duplicate receipt is not in the receipt book. I could not 
tell why the page was torn out. I gave Mr. Pace other receipts on that 
day. The $1,503.00 and the $400.00 were not given in payment of the 
$1,900 note. On 10 June, 1919, Mr. Pace owed me $172.54 on lus mer- 
chandise account.” 

The defendant submitted several prayers for instruction, among them 
is the following: “That the plaintiffs made the defendant their witness 
and cannot impeach him or deny what he said. The only thing they can 
do is to show by other evidence that the facts were otherwise than as 
stated by their witness. There is no other evidence.” 

The record discloses: “The plaintiffs exhibited to the jury a receipt 
book produced by the defendant, from which the page containing the 
$400.00 duplicate receipt dated 10 June, 1919, had been torn out. The 
defendant objected on two grounds: (a) That the plaintiffs could not 
impeach their own witness; (b) that the plaintiffs had the original 
receipt and nothing the defendant could do to the stub could injure him. 
Objection overruled; defendant excepted and assigned error. The plain- 
tiffs’ attorney, in his argument to the jury, stated that defendant had 
failed to produce certain books and records for which demand had been 
made and read to the jury from the case of Yarborough v. Hughes, 139 
N.C., 199, relative to the effect or failure to produce documents in one’s 
eontrol. Defendant objected and assigned error,” and appealed to the 
Supreme Court. 


EH. D, Flowers and J. G. Mills for plaintiffs. 
Gulley & Gulley for defendant. 


CrarKxson, J. Prayer for instructions and exception and assignment 
of error were made by defendant to the fact that defendant was plain- 
tiffs’ witness, and the evidence was not sufficient to go to the jury on cer- 
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tain issues submitted. We will not go into this phase of the case, as 
the case goes back for a new trial. 

Defendant excepted and assigned error as follows: “The plaintiffs’ 
attorney, in his argument to the jury, stated that defendant had failed 
to produce certain books and records for which demand had been made, 
and read to the jury from the case of Yarborough v. Hughes, 189 N.C,, 
199, relative to the effect of failure to produce documen:s in one’s con- 
trol.” We think this exception and assignment of error should be 
sustained. 

In Conn v. ft. &., 201 N. C., 157 (160-1), Brogden, J., says: “The 
third class of inhibitions denies to counsel the right to reid the decisions 
of the Supreme Court of North Carolina where sueh reading would 
reasonably tend to prejudice either party upon the facts. S. v. Corpen- 
ing, 157 N. C., 621; Forbes v. Harrison, 181 N. C., 461; Hilott v. 
Power Co,, 190 N. C., 62. Thus, in the Corpening case, supra, the 
Court said: “As we understand the record, the counsel for the prosceu- 
tion read the facts in J/alonce’s case, relied wpon as supporting evidence 
to the prosecutrix, and over defendant’s objection was allowed by the 
court to say in effect that a jury of Jackson County had convicted 
Malonce, and the supporting evidence was much stronger “than in 
Malonec’s case,” ete, «A new trial was awarded because the trial judge 
permitted such argument to be made. In the Forbes case, supra, counsel 
attempted to read a portion of the opinion in Bell v. Harrison, 179 
N. C., 190, and upon objection by counsel for defendant the court de- 
chned to permit such reading, and this ruling was upheld. The court 
observed “that two cases grew out of said administration, and there was 
grave danger of prejudicing the defendants upon the facts as counsel 
was allowed to read the part of the opinion in the case proposed to be 
read by him,”’” 

The plaintiffs cite the case of Howard v. Telegraph Co., 170 N. C,, 
495 (497): “The court erred in refusing to permit the counsel to argue 
that the ruling in Cashion v. Tel. Co., 128 N. C., 267, applied to this 
case. Revisal, 216, provides that in jury trials counsel may argue the 
law as well as the facts to the jury. This is entirely distinct from the 
mustances in which the court has refused to permit counsel to read the 
facts in one case as evidence in another.” This case is distinguishable 
from the Conn case, supra, and the present case. 

The plaintiffs had the receipt for $400.00. The defendant was plain- 
tiffs’ witness and made no denial that the amount had been received by 
him. The reading of the facts in the Yarborough case, supra, and the 
law appheable to same, would undoubtedly prejudice the jury and throw 
suspicion and diseredit on defendant’s testimony, who was plaintiffs’ 
own witness. Jor example, at pp. 208-9, the law applicable to the facts 
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in that case is thus stated: “It is the failure to introduce testimony, oral 
or written, which should be valuable to a party, that raises the inference 
against him that, if introduced, it would be detrimental to his case. The 
relevancy and weight of such a fact as evidence is established by one 
phase of the maxim omnia presumuntur contra spoliatorem, which is 
said to rest upon logic, and the presumption it raises to be reinforced by 
our everyday experience that men do not as a rule withhold from a 
tribunal facts beneficial to themselves. It is therefore laid down in the 
books as a well settled principle that where a party fails to introduce 
in evidence documents that are relevant to the matter in question and 
within his control, and offers in lieu of their production secondary or 
other evidence of inferior value, there is a presumption, or at least an 
inference, that the evidence withheld, if forthcoming, would injure his 
case,” 

It will be seen that plaintiffs were attempting to impeach their own 
witness by reading the facts in the Yarborough case, supra, and the law 
applicable to the facts as above set forth, so as to cast suspicion and 
wrongdoing on defendant. The plaintiffs had the original receipt for 
the $400.00, and the fact that the stub showing this $400.00 receipt was 
torn out could in no wise injure plaintiffs. Reading the facts and the 
law in that ease, under the facts and circumstances of this case, we think 
was prejudicial to defendant as the verdict of the jury indicated. The 
referee, from an elaborate finding of facts and conclusions of law, found 
that plaintiffs owed defendant $1,543.08. On the evidence of defendant, 
a witness for plaintiffs, the jury found that defendant owed plaintiffs 
$5,157.02. To say the least, it 1s an unusual verdict, and there was 
prejudicial error, as we have set forth. 

For the reasons given, there must be a 

New trial. 


Devin, J., took no part in the consideration or decision of this case. 





RICHMOND MORTGAGE AND LOAN CORPORATION v. WACHOVIA 
BANK AND TRUST COMPANY anp ALEXANDRA G. JOHNSON, EXEc- 
UTORS OF ROBERT P. JOHNSON, DECEASED. 


(Filed 29 April, 1936.) 


1. Mortgages H k—Where holder of notes bids in property at foreclosure 
under power of sale, deficiency judgment may be resisted upon show- 
ing that property was worth amount of debt at the time. 


Where a mortgage or deed of trust is foreclosed under the power of sale 
contained in the instrument, and the holder of the notes secured thereby 
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bids in the property, directly or indirectly, for an amount less than the 
debt and sues to recover a deficiency judgment. Held: Under the pro- 
visions of see. 3 of ch. 275, Public Laws of 1938, recovery is properly 
denied upon the finding of the jury that the property was worth the 
amcunt of the debt at the time and place of the sale. The statute applies 
only to foreclosures under powers of sale and not to actions to. foreclose, 
and only to instances where the creditor bids in the property, directly or 
indirectly. and not to instances where the property is bid in by independ- 
ent third persons. 


2. Constitutional Law E a—-Statute regulating recovery of deficiency judg- 
ment held not to impair obligations of contract. 


Sec. 3 of ch. 275, Public Laws of 1988, providing that upon the purchase 
of the property at the foreclosure sale under the power contained in the 
instrument by the mortgagee, céestui que trust, or holder of the notes 
secured by the instrument, the mortgagor or trustor mav resist recovery 
of a deficiency judgment by showing that at the time of tiie sale the prop- 
erty was worth the amount of the debt, is constitutional and valid and 
docs not impair the obligations of contract, since the statute recognizes 
the obligation of the debtor to pay his debt and the right of the creditor 
to enforce payment by proceedings in accordance with the terms of the 
agreement, but provides merely for judicial supervision of sales under 
power to the end that the price bid at the sale shall not be conclusive as 
to the value of the property, and that the creditor may not recover any 
deficiency after applying the purchase price to the notes without first 
accounting for the fair value of the property in accordance with well 
settled principles of equity. Constitution of the United States, Art. I, sec. 
10, Sth Amendment, 14th Amendment, sec. 1; Constitution of North Caro- 
lina, Art. I, secs. 7, 17, 383. 


Devin, J., took no part in the consideration or decision of this case. 


AppreaL by plaintiff from Oglesby, J., at August Term, 1935, of 
Buncomse. Affirmed. 

This is an action to recover judgment for the amount due on certain 
notes which were executed by the defendants, and are now owned by the 
plaintiff. 

The action was begun in the general county court of Buncombe 
County on 18 June, 1934. The facts admitted in the pleadings are 
as follows: 

On 15 August, 1928, the defendants executed and delivered to the 
State-Planters Bank of Richmond, Virginia, their promissory notes 
ageregating in amount $8,000.00. The consideration for said notes was 
the sum of $8,000.00, which was loaned to the defendants by the State- 
Planters Bank on or about 15 August, 1928. The said notes, with 
interest at the rate of six per cent per annum from date, payable semi- 
annually, were due and payable from time to time until 15 August, 
1933, when the last of said notes was due. At the date of the com- 
mencement of this action the plaintiff was the holder and owner of said 
notes. 
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Contemporaneously with the execution of said notes, and for the pur- 
pose of securing their payment, as they should severally become due, the 
defendants executed a deed of trust by which they conveyed to the trus- 
tees named therein a certain lot of land, together with the building 
located thereon, situate in the city of Asheville, Buncombe County, 
North Carolina. This deed of trust contained a power of sale by which, 
upon the default of the defendants in the payment of said notes as the 
same became due, and upon the request of the holder of said notes, the 
trustees were authorized and empowered to sell the lot of land described 
therein, and to apply the proceeds of the sale as a payment on said notes. 
The deed of trust was duly recorded in the office of the register of deeds 
of Buncombe County. 

After they had paid the sum of $1,200.00 on the principal, and had 
also paid the interest which had accrued on said notes prior to 15 August, 
1932, the defendants defaulted in the payment of principal and interest 
due at said date. Because of such default, and at the request of the 
plaintiff as the holder of said notes, the trustees named in the deed of 
trust, after fully complying with all its provisions, offered the lot of 
land described in the deed of trust for sale on 19 June, 1933. At said 
sale, the Madison Investment Company was the last and highest bidder 
for said lot of land in the sum of $3,000.00. This bid was not raised 
within ten days after the sale, and thereafter the trustees conveyed said 
lot of land to the Madison Investment Company, and applied the pro- 
ceeds of the sale, to wit: The sum of $2,841.11, as a payment on the 
amount then due on said notes, to wit: The sum of $7,375.90, leaving 
the amount due on said notes at the date of the commencement of this 
action $4,534.79, with interest from 19 June, 1933. 

On the facts admitted in the pleadings, the plaintiff demanded judg- 
ment that it recover of the defendants the sum of $4,534.79, with interest 
from 19 June, 1933, and the costs of the action. 

In their answer, in defense of plaintiff’s recovery in this action, the 
defendants alleged that as the result of the sale of the lot of land de- 
scribed in the deed of trust securing the payment of the notes sued on in 
this action, on 19 June, 19338, and of its subsequent conveyance by the 
trustees pursuant to said sale, the plaintiff has become the owner of said 
lot of land; that the amount bid for said lot of land on 19 June, 1983, 
to wit: The sum of $3,000.00, was not its fair value at said date; and 
that at said date, the said lot of land was fairly worth the amount then 
due to the plaintiff on said notes. 

The defendants prayed judgment that the plaintiff recover nothing in 
this action, and that they recover of the plaintiff their costs incurred 
in the action. 
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At the trial, the plaintiff admitted that the Madison Investment Com- 
pany purchased the lot or parcel of land described in the deed of trust 
for and on behalf of the plaintiff, and that the plaintiff was the holder 
and owner of the notes secured by said deed of trust at the date of the 
sale. 

Issues submitted to the jury were answered as follows: 

“1. What was the amount of the indebtedness secured by the deed of 
trust described in the complaint on 19 June, 1983?” Answer: 
“$7,375.90.” 

“2. Did the plaintiff, either directly or indirectly, become the pur- 
chaser of the property at the foreclosure sale?’ Answer: ‘‘Yes.” 

“3. What was the property sold fairly worth at the time and place of 
the sale?” Answer: “$8,000.00.” 

“4, What amount was unpaid on the notes described in the complaint 
after all credits have been allowed immediately subsequent to the sale 
on 19 June, 19383?’ Answer: “$4,534.79.” 

From judgment on the verdict that plaintiff recover nothing of the 
defendants, and that defendants recover of the plaintiff their costs, the 
plaintiff appealed to the Superior Court of Buncombe County, assigning 
errors in the trial and in the judgment. 

At the hearing of its appeal, neither of plaintiff’s assignments of 
error was sustained. 

From judgment affirming the judgment of the general county court, 
the plaintiff appealed to the Supreme Court, assigning as errors the 
refusal of the judge of the Superior Court to sustain its assignments of 
error on its appeal from the judgment of the general county court. 


Harkins, Van Winkle & Walton for plaintrff. 
Parker, Bernard & DuBose for defendants. 


Connor, J. Chapter 275, Public Laws of North Carolina, 1933, is 
entitled “An act to regulate the sale of real property upon the foreclosure 
of mortgages or deeds of trust.” The Act was ratified on 18 April, 1933, 
and has been in full force and effect since said date. It apples only to 
a sale made by a mortgagee or trustee under a power of sale contained 
in a mortgage, deed of trust, or other instrument, securing the payment 
of money. It does not apply to a sale made under an order, judgment, 
or decree in an action to foreclose a mortgage or decd of trust, or 
similar instrument. 

In sections 1 and 2 of the Act it is provided that where real property 
has been offered for sale by a mortgagee, or by a trustee under the power 
of sale contained in a mortgage or deed of trust, and the sum bid at such 
sale 18 inadequate, and for that reason the consummation of the sale 
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would be inequitable, because it would result in irreparable damage to 
the mortgagor or grantor in the deed of trust, or to any other person 
having a legal or equitable interest in the property, the mortgagor, or 
the grantor, or any other interested person, at any time before the con- 
summation of the sale, may apply to a judge of the Superior Court for 
an order enjoining the consummation of the sale, and that in such case 
the judge of the Superior Court may enjoin the consummation of the 
sale, and may order a resale of the property by the mortgagee, by the 
trustee, or by a commissioner appointed by him for that purpose, upon 
such terms as he may deem just and equitable. 

The validity of these sections of the statute was challenged in |Woltz 
v. Deposit Co,, 206 N. C., 239, 1738 8. E., 587. The challenge was not 
sustained. It was held by this Court that sections 1 and 2 of the statute 
are valid, and were applicable to the facts in that case. This decision 
was approved in ffopkins v. Swain, 206 N. C., 489, 174 S. E., 409, in 
Miller v. Shore, 206 N. C., 732, 175 S. E., 135, and in Barringer v. 
i ywet COL, 200 Ne Cx 900, ATi Se Big 198: 

Speaking of sections 1 and 2 of the statute, it was said in Woltz v. 
Deposit Co., supra: “The statute does not violate any provision of the 
Constitution of the United States, or of the Constitution of the State of 
North Carolina, by which limitations are imposed upon the legislative 
power of the General Assembly of this State. It does not impair the 
obligation of the contract entered into by and between the parties to 
the mortgage or to the deed of trust; 1t does not deprive either party of 
property without due process of law; nor does it confer upon mortgagors 
or grantors in deeds of trust any exclusive privilege. The statute is 
remedial only, and is valid for the purpose. It is applicable to a sale 
made since 1ts enactment, although the sale was made under a power of 
sale contained in a mortgage or deed of trust executed prior to its enact- 
ment.” 

In the instant case, the validity of section 3 of the statute is challenged 
by the appellant on the ground that its enactment by the General Assem- 
bly of this State was in violation of section 10 of Article I of the Consti- 
tution of the United States, of the Fifth Amendment, and of section 1 
of the Fourteenth Amendment of said Constitution, and was also in 
violation of sections 7, 17, and 35 of Article I of the Constitution of the 
State of North Carolina, in that said section impairs the obligation of 
the contract entered into by and between the plaintiff and the defendant 
prior to its enactment. 

Section 3 of chapter 275, Public Laws of North Carolina, 1933, is as 
follows: “Sec. 3. When any sale of real estate or personal property 
has been made by a mortgagee, trustee, or other person authorized to 
make the same, at which the mortgagee, payee, or other holder of the 
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obligation thereby secured becomes the purchaser and takes title either 
directly or indirectly, and thereafter such mortgagee, payee, or other 
holder of the secured obligation, as aforesaid, shall sue Zor and under- 
take to recover a deficiency judgment against the mortgagor, trustor, or 
other maker of any such obligation whose property has been so pur- 
chased, it shall be competent and lawful for the defendant against whom 
such deficiency judgment is sought to allege and show as a matter of 
defense and offset, but not by way of counterclaim, that the property 
sold was fairly worth the amount of the debt secured by it at the time 
and place of sale, or that the amount bid was substantial_y less than its 
true value, and upon such showing, to defeat or offset any deficiency 
judgment against him, either in whole or in part: Provided, this sec- 
tion shall not affect nor apply to the rights of other purchasers or of 
innocent purchasers, nor shall it be held to affect or defeat the negotia- 
bility of any note, bond, or other obligation secured by such mortgage, 
deed of trust, or other instrument: Provided, further, this section shall 
not apply to foreclosure sales made pursuant to an order or decree of 
court, nor to any Judgment sought or rendered in any foreclosure suit, 
nor to any sale heretofore made and confirmed.” 

The statute recognizes the obligation of a debtor who has secured the 
payment of his debt by a mortgage or deed of trust to pay his debt in 
accordance with his contract, and does not impair such obligation. Nor 
does the statute hinder, delay, or defeat, in whole or in part, the right of 
the creditor to enforce such obligation by an action instituted by him 
against his debtor in a court of competent jurisdiction. There is noth- 
ing in the statute which prevents a recovery by the creditor in such 
action of a judgment for the amount due on the debt. The statute pro- 
vides only that when the creditor has elected to become the purchaser of 
the property conveyed by the mortgage or deed of trust at a sale made 
under a power of sale contained in the mortgage or deed of trust, and 
thereafter, pursuant to such sale and purchase, acquires title to the prop- 
erty, he shall not recover judgment against his debtor for any deficiency, 
after the application of the amount of his bid as a payment on the debt, 
without first accounting to his debtor for the fair value of the property 
at the time and place of the sale, and that such value shall be determined 
by the court. In such case, the amount bid by the creditor at the sale, 
and apphed by him as a payment on the debt, is not conclusive as to the 
value of the property. 

We are of the opinion that the statute is valid, and so held. 

The statute involved in this action is not “emergency legislation,” nor 
is its purpose to provide a “moratorium” for debtors during a tempo- 
rary period of depression. For this reason, the cases cited by appellant 
from other jurisdictions are not applicable in the instant case. The 
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statute recognizes the validity of powers of sale contained in mortgages 
or deeds of trust, but regulates the exercise of such powers by the apph- 
cation of well settled principles of equity. It does not impair the obli- 
gation of contracts, but provides for judicial supervision of sales made 
and conducted by ereditors whose debts are secured by mortgages or 
deeds of trust, and thereby provides protection for debtors whose prop- 
erty has been sold and purchased by their creditors for a sum which was 
not a fair value of the property at the time of the sale. See Better Plan 
Building & Loan Assn. v. Holden (N. J.), 169 Atl., 289. 

The statute is applicable in the instant case, and supports the judg- 
ment of the Superior Court. For that reason the judgment is 


Affirmed. 


Devin, J., took no part in the consideration or decision of this case. 





TARBORO BUILDING AND LOAN ASSOCIATION vy. L. F. BELL, 
ADMINISTRATOR C. T. A. OF W. L. BELL, DECEASED, AND OTHERS. 


(Filed 29 April, 1936.) 


Appras by plaintiff from Moore, Special Judge, at April Term, 1935, 
of EpcecomBr. Affirmed. 

This is an action to recover judgment for the amount due on a note 
executed by W. L. Bell, dedeased, on 20 April, 1931, and payable to the 
plaintiff. 

The note sued on was secured by a deed of trust executed by W. L. 
Bell, deceased. This deed of trust was foreclosed by a sale of the prop- 
erty described therein, under the power of sale contained in the deed of 
trust, on 22 June, 1933. The plaintiff was the purchaser at said sale 
and is now the owner of the property. The plaintiff has applied the 
amount of its bid at the sale as a payment on the note. The property 
described in the deed of trust and now owned by the plaintiff as the pur- 
chaser at the sale was fairly worth a sum in excess of the amount due on 
the note at the time of the sale. 

From judgment that plaintiff recover nothing of the defendant, and 
that the defendant recover of the plaintiff his costs in the action, the 
plaintiff appealed to the Supreme Court, assigning error in the judgment. 


H. H. Philips for plaintvff. 
Gilliam & Bond for defendant. 
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Connor, J. The judgment in this action is affirmed on the authority 
of Richmond Mortgage and Loan Corporation v. Wachovia Bank and 
Trust Co., et al., ante, 29. In that case it was held that section 3 of 
chapter 275, Public Laws of North Carolina, 1933, is valid. On the 
facts found by the judge presiding at the trial of this action, there is no 
error in the judgment. 

Affirmed. 


Devin, J., took no part in the consideration or decision of this case. 





CAROLINA MOTOR SERVICE, INC., anp THE JOHN P. NUTT CORPORA- 
TION v. ATLANTIC COAST LINE RAILROAD COMPANY; SOUTHERN 
RAILWAY COMPANY; LEIGH R. POWELL, JR., axp HENRY W. 
ANDERSON, REcEIVERS or SEABOARD AIR LINE RAILWAY COM- 
PANY; M. 8. HAWKINS anp L. H. WINDHOLZ, REcEIVERS oF NOR- 
FOLK SOUTHERN RAILROAD COMPANY; anp STANLEY WIN- 
BORNE, UTILITIES COMMISSIONER OF NorTH CAROLINA, 


(Filed 29 April, 1986.) 


1. Carriers B b: Injunctions A b—Carriers by truck held not entitled to 
enjoin promulgation of lower rates by rail. 


Plaintiffs, carriers by truck, instituted this action against certain rail- 
road companies and the Utilities Commissioner to enjoin the promulga- 
tion of lower rates on a certain product by defendant carriers and the 
acceptance of such rates by the Utilities Commissioner, in shipments from 
a designated terminal to other points within the State, alleging that the 
rates were unjustly discriminatory against other products over the same 
route and against products shipped from other terminals in the State, in 
violation of N, C. Code, 1112 (1), et seqg., and that such reduction in rates 
would tend to injure plaintiffs in their business of haul.ng the product 
in question by contract with shippers. Held: Plaintiffs allege no inva- 
sion of property rights entitling them to injunctive relief, since the alleged 
discrimination against other products over the same route and against 
other terminals in the State would injure shippers having such other prad- 
ucts for shipment over the same route and shippers having products for 
shipment from such other terminals, and would invade no property rights 
of plaintiffs. and since the alleged prospective injury to plaintiffs’ business 
is by way of fair competition, against which the law does not protect, such 
injury being damnum absque injuria, defendant carriers being entitled to 
reduce their rates at will under ch. 134, sec. 16, Public Laws of 1983, 


2. Monopolies C b: Injunctions B e—Injunction held not to lie to enjoin 
violation of criminal statute against monopolies. 


Plaintiffs alleged that defendant carriers by rail were seeking to lower 
freight rates on a certain product in intrastate commerce with the intent 
to drive plaintiffs, carriers by truck, out of business, and then to raise 
rates after competition by plaintiffs had been destroyed, all in violation of 
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C. S., 2568. On the facts alleged, plaintiffs sought to enjoin the promul- 
gation of the contemplated lower rates. Held: While the facts alleged 
constitute a violation of C. 8., 2568. such violation is made criminal by 
C. 8., 2564, and judgment dissolving the temporary restraining order ob- 
tained by plaintiffs and dismissing the action is proper, plaintiffs’ remedy 
for a violation of the statute being by indictment and prosecution under 
the provisions of C. S., 895 (2), since, ordinarily, the violation of a crim- 
inal statute may not be enjoined. 


Apprreat by the plaintiffs from Harris, J., resident in the Seventh 
Judicial District, on 21 March, 1936. From Waxr. Affirmed. 

This is an action, instituted by certain contract truck carriers engaged 
in the transportation of gasoline and kerosene in intrastate commerce 
from the terminal port at Wilmington, N. C., to certain points in 
North Carolina, against certain railroad companies and the Utilities 
Commissioner, seeking to enjoin the railroad companies from putting 
into effect (and the Utilities Commissioner from accepting) certain 
proposed reduced rates for intrastate transportation in carload lots of 
gasoline and kerosene between Wilmington and interior points in North 
Carolina, for the reason that said proposed rates are discriminatory and 
monopolistic, and are sought to be put into effect by the railroad com- 
panies to injure and destroy the business of the plaintiffs. 

Upon the return of the temporary restraining order the court declined 
to sign judgment tendered by the plaintiffs contimuing the restraining 
order until the Utilities Commissioner could pass upon the legality of 
the proposed rates, or to the final hearing, and entered judgment dis- 
solving the restraining order and dismissing the action. From this judg- 
ment the plaintiffs appealed, assigning errors. 


Kenneth C. Royall and Robert A. Hovis for plaintiffs, appellants. 

R. B. Gwathmey, James F. Wright, W. N. McGehee, Smith, Leach & 
Anderson, and Murray Allen for defendants, appellees. 

W. B. Rodman and Simms & Simms for Receivers of Norfolk South- 
ern Railroad Company, appellees. 


Scuenck, J. The plaintiffs are contract truck carriers engaged in 
the transportation of gasoline and kerosene in intrastate commerce from 
the terminal port of Wilmington to certain interior points in North 
Carolina, and operating independently of public utility regulations. 
They contend that they are entitled to have enjoined the promulgation 
and the putting into effect of the proposed rates for two reasons, first, 
such rates are unjustly discriminatory and in violation of chapter 307, 
Public Laws of 1933, N. C. Code of 1935 (Michie), see. 1112 (1) to 
(36), commonly known as the Public Utilities Act, and, second, such 
rates are in violation of chapter 53, Consolidated Statutes, entitled 
Monopolies and Trusts. 
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Plaintiffs allege and offer evidence tending to prove that the proposed 
rates discriminate against (1) crude oil transportation from Wilmington 
to the same points involved, (2) other commodities transported on basic 
or standard rates, (3) all other commodities transported by the railroad 
companies by causing added burdens to the cost of transportation, (+) 
transportation of gasoline and kerosene from points other than Wil- 
mington, such as Fayetteville, a port terminal, and from places with long 
established distance proportion rates. 

There is neither allegation nor proof that the plaintiffs have crude 
oil for transportation from Wilmington to other points, or other com- 
modities for transportation on basic or standard rates, or that they have 
any commodity for transportation upon which added burdens of cost will 
be placed, or that they have any gasoline or kerosene for transportation 
from Fayetteville, or from any points with long establisaed proportion 
rates, or that the plaintiffs have any commodity whatsoever for trans- 
portation from any point. Hence, there could be no invasion of any 
property rmghts of the plaintiffs by the promulgation and putting into 
effect the proposed rates. 

While plaintiffs have the legal mght to solicit and, if they can, to 
obtain contracts to transport gasoline and kerosene from Wilmington, 
they have no legal right to have their contract price protected against 
lawful competition from rail carriers, who may now reduce their rates 
at will. Public Laws 19338, ch. 134, sec. 16. The price at which the 
plaintiffs transport gasoline and kerosene is fixed solely by private con- 
tracts between them and the shippers, and until these contracts are made 
they are not cognizable by the courts, and only then when differences 
arise between the parties thereto. In the event the proposed rates are 
promulgated and put into effect, there would be no interference with the 
right of plaintiffs to contract with shippers for the transportation of 
gasoline and kerosene from Wilmington to other points, Their right 
to contract for transportation would remain unimpaired. They could 
continue, as they do now, to contract to transport gasoline and kerosene 
from Wilmington to other points at such prices as may be agreed upon 
by them and the shippers. 

If it be conceded that the proposed reduced rates would be discrimina- 
tory against certain cities and against certain commodities, and that the 
right to injunetive relief would le, such right would le in the shippers 
in those cities and in the shippers of those commodities, and not in trans- 
portation companies operating independently of the Public Utilities Act, 
since the basis for injunctive relief must be an interference or threat- 
ened interference with a legal right of the petitioner, not of a third 
party. The shippers would be the real parties in interest, 0. S., 446, not 
the contract truck carriers, 
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It would seem that any loss that the plaintiffs may suffer by the de- 
fendants’ acts in the premises would be the result of lawful competition, 
and the law does not protect one against lawful competition. Dusturb- 
ance or loss resulting therefrom is damnum absque injuria. Swain v. 
Johnson, 151 N. C., 93; Holder v. Bank, 208 N. C., 38. 

Plaintiffs further allege and offer evidence tending to prove that if the 
defendant carriers are permitted to promulgate and put in effect the 
proposed rates their actions would be in restraint of trade and contrary 
to our laws against monopolies, and in violation particularly of C. S., 
2563, in that they would (1) willfully destroy or injure, or undertake 
to destroy and injure, the business of the plaintiffs, opponents and busi- 
ness rivals of the defendant carriers, with the intent to fix rates when 
competition was removed; (2) willfully injure and destroy, or undertake 
to injure or destroy, the business of the plaintiffs by lowering the price of 
transportation, a “thing of value,” so low as to leave unreasonable or 
inadequate profit for a time, with the purpose of increasing the price 
when the plaintiffs are driven out of business; (3) willfully sell such 
transportation at a place where there was competition, Wilmington, at 
a price lower than 1s charged for the same service at other places, when 
there was not good and sufficient reason, on account of the expense of 
doing business, for charging less at one place than at others, with the 
view to injuring the business of the plaintiffs, business rivals of the de- 
fendant carriers. 

While C. S., 2563, declares that all of the above mentioned acts are 
unlawful, the following section, C. S., 2564, further provides that “Any 
corporation, either as agent or principal, violating any of the provisions 
of the preceding section shall be guilty of a misdemeanor, and such cor- 
poration shall, upon conviction, be fined not less than one thousand 
dollars for each and every offense,” and that the officers of any corpora- 
tion violating said provisions, “upon conviction, shall be fined or 1m- 
prisoned, or both, in the discretion of the court.” This statute clearly 
makes the alleged acts of the defendant carriers complained of by the 
plaintiffs criminal, and it is the rule with us, subject to certain excep- 
tions that do not here apply, that “there is no equitable jurisdiction to 
enjoin the commission of a crime,” Hargett v. Bell, 184 N. C., 394, and 
that injunctions are “confined to cases where some private right is a 
subject of controversy.” Patterson v. Hubbs, 65 N. C., 119; 1 High on 
Injunctions (4 Ed.), ch. 1, sec. 20. 

Individuals who apprehend injury to their person or property by 
reason of any acts which are criminal are furnished an adequate remedy 
at law, by having the perpetrator of such acts indicted and prosecuted 
by the State. Provision for such prosecution is contemplated by C. S., 
395 (2). Drastic punishment, well calculated to deter, is provided for 
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the alleged acts of the defendant carriers complained of by the plaintiffs. 
However, in this connection, it should be observed that while in consid- 
ering simply the question as to whether equitable relief of injunction 
will he, the averments in the petition are regarded as true, it is not 
intended to intimate an opinion upon the guilt of the defendant carriers 
of the charges made against them by the plaintiffs. This issue will be 
passed upon only when properly presented. 

We hold that since the plaintiffs fail to allege or prove that any 
property or legal rights vested in them would be invaced or illegally 
interfered with by the promulgation and putting into effect of the pro- 
posed rates, and since any alleged monopolistic acts of which the defend- 
ants may be guilty appear to be criminal offenses, his Honor ruled 
properly in both dissolving the restraining order and in dismissing the 
action. 


Affirmed, 





GORDON HOLLINGSWORTH, sBy His NExt Frienp, L. G. HOLLINGS- 
WORTH, v. GUY A. BURNS, Traping as PARCEL DELIVERY WAGON. 


(Filed 29 April, 1986.) 


1. Automobiles C j—Testimony held not to disclose contributory negli- 
gence, as matter of law, on part of twelve-year-old plaintiff. 


Plaintiff’s testimony disclosed that at the time of injury he was twelve 
years old and was playing a game with other boys his age on roller skates, 
that in the excitement of the game plaintiff was skating at a rapid rate 
of speed down a driveway towards a street ordinarily not much used, that 
one of his companions holloed that a car was coming, that plaintiff skated 
across a plot of grass in a vain attempt to stop before going into the 
street, that his momentum carried him into the street. waere he was hit 
by defendant's truck. There was ample evidence that at the time of the 
accident defendant's truck was being driven by his emplovee at an exces- 
sive speed on the wrong side of the street. Held: Plaintiff's evidence does 
not disclose contributory negligence barring recovery as a matter of law, 
the question of plaintiff's contributory negligence, considering his tender 
years and the surrounding circumstances, being for the determination of 
the jury. 


2. Negligence C b— 
A child of tender years is not held to the same degree of care for his 


own safety as an adult, but only that degree of care which a child of his 
years may be expected fo possess. 


Stacy, C. J., dissenting. 


Connor, J., concurs in dissent. 


APPEAL by defendant from Shaw, J., at December Term, 1935, of 
MeckLensurG. No error. 
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Action for damages for personal injury resulting from being struck 
by the automobile truck of defendant, while plaintiff, a boy of twelve 
vears of age, was playing with some other children on or near a street 
in the city of Charlotte. It appears that defendant’s truck was being 
driven by his employee on this occasion at a high rate of speed on the 
left side of the street, at a place where children were playing. 

Issues of negligence, contributory negligence, and damages were sub- 
mitted to the jury, resulting in a verdict thereon in favor of the plain- 
tiff. From judgment on the verdict defendant appealed. 


Carswell & Ervin for plaintiff, appellee. 
J. Laurence Jones and J. L. Delaney for defendant, appellant, 


Devin, J. It is conceded that there was ample evidence of neghgence 
on the part of the defendant’s driver warranting the verdict on that 
issue, 

But the appellant’s prineipal assignment of error is to the failure of 
the judge below to hold, as a matter of law, that the plaintiff on his own 
testimony was guilty of contributory negligence; barring recovery, and 
that therefore the motion for judgment of nonsuit should have been 
allowed. 

This renders it necessary to examine the plaintifl’s testimony. erti- 
nent to the question involved, the plaintiff testified substantially as 
follows: 

“T got hurt about 4:30 p.m., 9 January, 1935. It was near my home. 
Four boys were with me playing hockey with a can on Oakland Avenue. 
Oakland Avenue connects Central and Eighth streets and is rot trav- 
eled much. We had skates on our feet. The last [ remember I was in 
street, next came to in hospital, did not hear any automobile horn. I 
was in the street when I got hit. I was on the sidewalk just hefore I 
got hit. We were playing hockey with a can, four of us with skates on. 
J hit the can past them and scored a point. I was going faster. I cut 
up on the driveway and went on down the street, and started out in the 
street when Harlan called me, and I couldn’t stop. So, I decided to go 
on over and when I got about the middle of the street that is all I 
remember. I was in the driveway and I saw I couldn’t stop, I couldn’t 
make it across the street. Harlan holloed a car was coming. The car 
got me before I got across. I had both skates on. I was going out 
into the driveway and he holloed and J curved and went across the grass, 
but it didn’t stop me, and I just went on out. I was going out the 
driveway, and when he called I cut to go across the grass, and I cut off 
a little corner of grass, but it didn’t stop me. The grass was between 
the sidewalk and the curb of the street. I was going to skate down the 
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driveway into the street. I thought if I could get on the grass I could 
stop before I got out into the street. I did the best I could to make it 
across ahead of this automobile. The boy holloed at me just as I was 
going down the driveway to go into the street, and then I cut across and 
hit the corner of the grass, but I couldn’t stop. Then I went out into 
the street. I was going pretty fast and Harlan holloed, ‘Look out, 
there’s a car coming.’ I realized then if I got out into the street I was 
hhable to be hit, and in order to stop I got on the grass, hoping that I 
could stop. I was going so fast I couldn’t, and I went out into the 
street. I was not hit before I got to the center of the street, more on 
the left side of the street. When Harlan holloed I realized that I ought 
not to go out in the street, and that is the reason [ jumped on the grass. 
I didn’t know where the car was, I didn’t see it when I started. I tried 
to stop because he holloed at me that a car was coming. I hit the grass 
before I went into the street. It didn’t stop me. I rolled right across 
the grass plot and over the curbing into the street. JI was going so fast 
down that incline to the street that I rolled over that grass into the 
street, and couldn’t stop. I was already started in the street when he 
told me an automobile was coming. I was going too fast to help it; 
I was already started in the street. I did the best I could to stop. I 
didn’t stop in the center. I thought I could make it and missed it.” 

The rule as to the contributory negligence of a child has been repeat- 
edly laid down by this Court. In the recent case of Mcrris v. Sprott, 
207 N. C., 859, Schenck, J., speaking for the Court, thus states the law: 
“He is not chargeable with the same degree of care as an experienced 
adult, but 1s only required to exercise such prudence as one of his age 
may be expected to possess; and this is usually, if not always, when the 
child is not wholly irresponsible, a question of fact for the jury.” olin 
v. Tobacco Co., 141 N. C., 800; Alexander v. Statesville, 165 N. C., 527; 
Fry v. Utilities Co., 188 N. C., 281; Ghorley v. BR. R., 189 N. C., 684; 
Hoggard v. R. R., 194 N. C., 256; and Tart v. BR. R., 202 N. C., 52. 

In Rolin v. Tobacco Co., supra, Connor, J., uses this language: 
“Within certain ages, courts hold children incapable o7 contributory 
negligence. We do not find any case, nor do we think it sound doctrine, 
to say that a child of twelve years comes within that class. Adopting 
the standard of the law in respect to criminal liability, we think that a 
child under twelve years of age is presumed to be incapab.e of so under- 
standing and appreciating danger from the negligent act, or conditions 
produced by others, as to make him guilty of contributory negligence.” 

Here the plaintiff was just twelve years of age and was engaged with 
other boys in a childish game, on roller skates, on or near a connecting 
street which was ordinarily not much used. In the excitement of play 
he skated down an inclined driveway leading to the street, with such 
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speed that he was carried out into the street and struck by defendant’s 
truck, which was being operated with excessive speed, on wrong side of 
the road, and without sounding the horn. Too late, he was warned by a 
companion of the approach of the truck and tried to avoid the accident. 
He said, “I did the best I could to stop.” He was struck and perma- 
nently injured. 

The courts recognize that the love of play is instinctive in childhood, 
and that children may be expected to act as children and upon childish 
impulses. One who possessed profound knowledge of the characteristics 
of human conduct said, long ago: “When I was a child, I spake as a 
child, I understood as a child, I thought as a child; but when I became 
aman, 1 put away childish things.” I Cor, 18:11. 

The law wisely takes into consideration the fact that a small boy will 
have only the understanding and the thought of a child, not that of a 
man. The street was open for all, children as well as adults, and the use 
thereof by children for the purpose of play and sport is not necessarily 
an illegitimate use. Hoggard v. R. &., supra. 

The able counsel for the defendant frankly admitted that the ruling 
of the court below in submitting the question of contributory negligence 
to the jury, under appropriate instructions, was in line with the authori- 
tative decisions of this Court, but he argued that the facts here went 
beyond the principle laid down in the decided cases, and that the Court 
should hold as a matter of law that plaintiff's contributory negligence 
barred his recovery, and that his motion for judgment of nonsuit on that 
ground should be allowed. 

We cannot so hold. To do so would be to require of the plaintiff a 
higher degree of care, judgment, and discretion than one of his age and 
experience would be expected to possess. That which might have con- 
stituted an error of judgment on the part of an experienced adult may 
not in law be so charged to a child exercising only the prudence to be 
expected of one of his age. The question of the contributory negligence 
of the plaintiff, considering his tender years and in the light of all the 
surrounding circumstances, was properly submitted to the jury. 

The exception to the charge of the court below on the issue of damages 
cannot be sustained. 

No error. 


L-Stacy, C. J., dissenting: The point is this: When a 13-year-old 
plaintiff, who is held competent to testify as a witness, admits on the 
stand, under examination by the court, “I realized that I ought not to go 
out in the street. . . . I thought I could make it and missed it,” 
What is the effect of such testimony? Clearly, if this evidence be given 
its usual significance, the plaintiff cannot recover. He proves himself 
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out of court. Lincoln v. R. R., 207 N. C., 787,178 S. E., 601. He says 
he knowingly took a chance and lost. Stamey v. R. R., 208 N. C., 668, 
182 8. E., 180. The judge so stated in charging the jury, but left it to 
them to say what its effect should be, simply because the plaintiff was 
under fourteen years of age. This is not the test. S. v. Satterfield, 207 
N. C., 118,176 S. E., 466. There is no arbitrary rule as to age. S. v. 
Edwards, 79 N. C., 648. See Wigmore’s Principles of Judicial Proof 
(2d Ed.), sec. 156. Plaintiff’s capacity to understand the situation and 
to appreciate the significance of his testimony was apparent to the court, 
for he told the jury, “If the boy had been the age of fourteen, or an 
adult, . . . the court would instruct you as a matter of law that he 
was guilty of contributory negligence.” 

That the plaintiff 1s presumed not to have appreciated the danger at 
the time of the injury is conceded on all hands. Ghorley v. R. R., 189 
N. C,, 634, 127 8. E., 634; 20 R. C. L., 123; Note, 27 Ann. Cas., 969. 
The question is, May this presumption be rebutted by his own testimony ? 
He was twelve years of age at the time of the injury and thirteen at the 
time of trial. 

In the court’s opinion, “full faith and credit” is given the plaintiff’s 
testimony as it relates to the negligence of the defendant, but the self- 
inculpatory statements are apparently disregarded. Do the same rules 
of evidence apply to this case as in other trials, or is the court to abdi- 
cate and allow the jury to “take the case and say how it is”? 

The record also discloses that the plaintiff was playing in the street, 
with others, in violation of an ordinance of the city of Charlotte, when 
he skated in front of the on-coming truck and was injured. C. S., 
4174; S. v. Abernethy, 190 N. C., 768, 180 S. E., 619; Reynolds v. 
Reynolds, 208 N. C., 428, 181 S. E., 338; Lloyd v. R. R., 151 N. C., 536, 
66S. E., 604. 


Coxnor, J., concurs in dissent. 





A. M. HICKS v. FRANK NIVENS, 
and 
W. L. SIMS vy. FRANK NIVENS. 


(Filed 29 April, 1936.) 


1. Appeal and Error G c— 


Iixceptions not discussed in appellant's brief are deemed abandoned. 
Rule of Practice in Supreme Court No. 28. 
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An oral request for instructions may be disregarded. C. 8., 565. 


3. Pleadings G c— 

An objection to competent evidence on the ground that it is not sup- 
ported by allegation is rendered untenable when the court allows the 
pleading to be amended so as to allege the supporting facts. 

4, Pleadings E c— 


The court has discretionary power to allow a pleading to be amended 
after the introduction of evidence so as to make the pleading conform to 
the evidence. C, §., 547. 


5. Arrest B b—Officer, acting in good faith with reasonable grounds to 
believe suspects have committed felony may make arrest without war- 
rant. 


An officer may make an arrest without a warrant when he acts in good 
faith and has reasonable grounds to believe that a felony has been com- 
mitted, and that a particular person is guilty thereof and might escape 
unless arrested, C. 8., 4544, and in this action against an officer for 
malicious and unlawful arrest, evidence that a robbery had been committed 
is held competent upon the issue, and defendant’s evidence tending to 
show good faith and that he was acting within the provisions of the 
statute in arresting plaintiffs was properly submitted to the jury. 

G. Appeal and Error J d— 
The burden is on appellants to show error. 


Devin, J., took no part in the consideration or decision of this case, 


AppreaL by the plaintiffs from Harding, J., at January Special Term, 
1935, of MreckLENBURG. No error. 

Separate civil actions, instituted by the respective plaintiffs against 
the same defendant, were consolidated for the purpose of trial. 

The plaintiffs in their complaints alleged that they were unlawfully 
and maliciously arrested and imprisoned by the defendant. The de- 
fendant in his original answers entered general denials. At the close of 
the plaintiffs’ evidence the plaintiffs demurred to the evidence and moved 
for a directed verdict, except as to the quantum of damages, which 
motions were denied, and plaintiffs excepted. After the close of the 
evidence the defendant, by leave of the court, amended his answers so 
as to allege: 

“1, That if the defendant made any statement or did any act or thing 
which in law or in fact constituted an arrest of the plaintiffs, which 1s 
expressly denied, then and in that event the defendant made such state- 
ment or statements and did such act or acts 1n good faith and with justi- 
fication and for good cause. 

“2. That if the defendant arrested the plaintiffs, as alleged in the 
complaint, which is hereby expressly denied, then the defendant did so 
as permitted and required by law in the proper discharge of his duties 
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as sheriff of Union County; that if the defendant arrested the plaintiffs, 
as alleged in the complaint, which is expressly denied, the facts and 
circumstances surrounding such arrest rendered it entirely justifiable and 
proper, whether with or without a warrant, in that on the day referred 
to in the plaintiffs’ complaint the sum of approximately $1,700 had been 
stolen from the office of the defendant in the city of Monroe, North 
Carolina, and numerous facts and circumstances tended to incriminate 
the plaintiffs with reference to the said theft and tended to show and 
reasonably tended to cause the defendant to believe that the plaintiffs 
were either guilty of the said theft or directly involved therein, and 
therefore a person whom the defendant, under the circumstances, should 
have arrested. 

“3. That whatever it may be found that the defendant said or did 
with reference to the plaintiffs, as alleged in the complaint, was done in 
good faith, upon reasonable grounds, with justification ard in the proper 
discharge of the defendant’s duty as required by law.” 

To the action of the court in allowing the defendant to amend his 
answers plaintiffs excepted. 

The case was tried upon the following issues, which were answered as 
indicated, to wit: 

“1. Did the defendant unlawfully arrest and imprison the plaintiff 
W. L. Sims, as alleged in the complaint? Answer: ‘No.’ 

“2. What damages, if any, is the plaintiff W. L. Sims entitled to 
recover from the defendant? Answer: ............. 

‘3, Did the defendant unlawfully arrest and imprison the plaintiff 
A. M. Hicks? Answer: ‘No.’ 

“4, What damages, if any, 1s the plaintiff 2 M. Hicks entitled to 
recover from the defendant? Answer: ............. 

From judgment based on the verdict the caters appealed, assigning 
errors. 


A. A. Tarlton and J. D. McCall for plaintiffs, appellanis. 
Guthrie, Pierce & Blakeney and Vann & Milliken for defendant, 
appellee, 


Scurenck, J. The appellants group 32 assignments of error. They 
mention in their brief only two exceptions. Those exceptions noted in 
the record, but not set out in their brief, are taken as abandoned. Rule 
28, Rules of Practice in the Supreme Court, 200 N. C., 811 (831). 

The first exception mentioned in the appellants’ brief is the one num- 
bered 25, and is to the court’s refusal to give a special instruction, orally 
requested by counsel, to the effect that if the jury “beheved the evidence 
of the defendant, and especially the evidence of Chief Fesperman, they 
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would find that the plaintiffs were arrested and that the arrest was 
unlawful.” When a request for special instructions is not in writing 
the judge may disregard it. ©. S., 565. 

The second exception mentioned in the appellants’ brief is the third 
exception, which was to the court’s overruling the plaintiffs’ demurrer 
to the evidence and allowing certain witnesses to testify relative to a 
robbery of the sheriff’s office in Monroe on the day on which the plaim- 
tiffs allege they were unlawfully arrested and imprisoned. If it be con- 
ceeded that the demurrers should have been sustained and that the 
evidence should have been excluded had the answers remained as origi- 
nally filed, the amendment to the answers rendered the evidence compe- 
tent and the demurrers untenable. If this exception 1s meant to chal- 
lenge the right of the court to allow the amendment, as the brief seems 
to indicate, it cannot be sustained. C.S%., 547, provides that “The judge 
or court may, before and after judgment, in furtherance of justice, and 
on such terms as may be proper, amend any pleading, . . . by in- 
serting other allegations material to the case; or when the amendment 
does not change substantially the claim or defense, by conforming the 
pleading or proceeding to the fact proved. .’ Soon after the 
adoption of the Code of Civil Procedure, Chief Justice Pearson, in 
referring to that portion thereof brought forward as C, S., 547, writes 
that it allowed “amendments on a seale so liberal that it may well be said 
‘anything may be amended at any time.” Garrett v. Trotter, 65 
N. C., 430. 

While there might have been little, if any, ground for debate as to 
whether the plaintiffs were actually arrested and imprisoned, there was 
an open question as to whether the defendant, when he arrested and 
imprisoned the plaintiffs, was acting in good faith and within the pro- 
visions of C. 8., 4544, relative to when an officer may arrest without a 
warrant when he has reasonable grounds to beheve that a felony has been 
committed and that any particular person is guilty thereof, and shall 
apprehend that said person may escape unless immediately arrested. 
The jury answered this question in favor of the defendant. 

The burden was upon the appellants to point out prejudicial error, 
This they have failed to do, and for that reason we find 

No error. 


Devin, J., took no part in the consideration or decision of this case. 
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MRS. LILLIAN 8. BURNS v. CITY OF CHARLOTTE. 
(Filed 29 April, 19386.) 
Municipal Corporations E c—-Evidence held to disclose contributory negli- 


gence barring recovery for fall on sidewalk. 


Plaintiff's testimony tended to show that she fell and was injured 
while walking along the sidewalk in defendant city when she stepped 
down onto a driveway crossing the sidewalk in front of a house, that the 
driveway was rough, part of the cement having been washed away, and 
that it was directly in front of a house in an unexpected place, but that 
at the time of the injury it was broad daylight and that she could have 
walked in the street with safety. Held: Plaintiff's testimony discloses 
contributory negligence barring recovery as a matter of law, it being 
evident that plaintiff saw, or should have seen, in the exercise of due care, 
the condition of the driveway, and that she attempted to walk over the 
driveway when a safe way was available. 


Aprean by defendant from Harding, J., and a jury, at Regular Febru- 
ary Civil Term, 1936, of Mecktenburc. Reversed. 

This is an action for actionable negligence, brought by plaintiff 
against defendant, alleging damage. 

The complaint of plaintiff is, in part, as follows: “That on or about 
6 July, 1933, the plaintiff was walking on East Seconc. Street, in the 
city of Charlotte, on the sidewalk on the southerly side sf East Second 
Street, and going in an easterly direction; that while walking in front 
of a house in the four/fve hundred block on the said southerly side of 
said street, she stepped in the driveway in the sidewalk immediately 
in front of a house; that the driveway that crossed the sidewalk was 
lower than the other part of the sidewalk; that it was immediately in 
front of said house and not where a driveway is supposed to be, and 
because of 1ts improper location and because of the way it was con- 
structed, she was caused to fall when she stepped on the driveway that 
crossed the sidewalk,” causing serious injury. 

The defendant ean the material allegations of the complaint and 
set up the plea of contributory negligence. 

The plaintiff testified, in part: “I did case work, social work, or 
investigation for the Salvation Army. I was hurt on 6 July, 1933. 

I was walking on the sidew alk in the 500 block of East Second 

Si eet, on the right-hand side, going east, which would be on the south- 
erly ade. A eoloted woman named Bonnie O’Daniel was with me. 
She was walking next to the street. I was watching where I was going. 
I was just walking down the street and stepped in this old broken-up 
driveway that was right in front of the house, you wouldn’t know it was 
there. . . . JI stepped down with my left foot. It turned over and 
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threw me down. . . . This driveway leads up to the house. It 
crosses the sidewalk. This driveway is in front of a house. If you 
walk up the driveway, it would lead you right in the porch of the house. 
It does not lead in any alley or anything of that kind. The driveway 
is worn right much, it 1s an old-fashioned driveway, it 1s deeper at one 
end than at the other. If you would step off there as I did, not knowing 
the place was there, it would turn you over im the street, just like it did 
me. It must have been ten or ten-thirty in the morning. 

There are a good many cracks or broken places in the surface of the 
driveway right where I stepped in. There are more broken places at 
the bottom of it than at the side. This street and the sidewalk are 
paved, and the driveway is paved. . . . I hurt my right knee, this 
left ankle and the extreme end of my backbone in the fall. 

(Cross-examination.) This happened on 6 July, 1933, about 10:30 
in the morning. Yhe sun was shining on that sidewalk. It was a clear 
day. I didn’t know that this house where the driveway is used to face 
on Caldwell Street and they turned the house around to face Second 


Street. . . . There was nothing obstructing my view of this drive- 
way. I didn’t see it at all until after I fell, I didn’t even know it was 
there. . . . Some of the concrete is washed away. There are a 


great many cracks where I stepped off. Down at the bottom of the 
driveway where I stepped off there are large places washed away. 

I was walking, but that street 1s wide enough for two people to 
wall on and stay out of danger. I couldn’t say how far back from the 
curbing I was walking. I might have been one foot back, I don’t know 
how far.” 

The issues of negligence, contributory negligence, and damage were 
submitted to the jury, and answered in favor of plaintiff. Judgment 
was rendered for plaintiff on the verdict. Defendant made several ex- 
ceptions and assignments of error and appealed to the Supreme Court. 


Carswell & Ervin for plainttff. 
Scarborough & Boyd for defendant. 


Crarxson, J. At the close of plaintiff’s evidence and at the close of 
all the evidence the defendant made motions in the court below for judg- 
ment asin case of nonsuit. C.8., 567. These motions were overruled, 
and in this we think there was error. There is not such a defect in the 
sidewalk as we find in Gasque v. Asheville, 207 N. C., 821. Conceding, 
but not deciding, that there was a material defect in the inclined drive- 
way, now closed for driveway purposes, the injury occurred about 10:30 
in the morning. Plaintiff testified, “It was a clear day, the sun was 
shining.” She further testified, “There was nothing obstructing my 
view of this driveway.” 
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The injury to plaintiff was a sad misfortune. The law required plain- 
tiff to use due eare—such care as an ordinarily prudent person would 
have exercised under such circumstances. She saw, or in the exercise 
cross. She testified, “That street is wide enough for two people to walk 
on and stay out of danger.” Tf one way is safe and the other dangerous, 
and a person knew, or by the exercise of due care ought to have known, 
of the dangerous way and goes that way, the person is guilty of contribu- 
tory negligence and cannot recover. Groome v. Statesville, 207 N. C., 
O38, 

For the reasons given, the judgment in the court below is 

Reversed. 





FAIRMONT SCHOOL, INC., v. MRS. JAMES E. BEVIS. 


(Filed 29 April, 1936.) 
1. Trial F b— 


Where the contract sued on is admitted in the answer, an issue as to 
the existence of the contract does not arise upon the pleadings, and it is 
error for the court to submit such issue to the jury. C. 8., 582. 


2. Schools B b—Inadequacy of accommodations and board to maintain 
health held defense to school’s action to recover tuition. 


In an action by a private school to recover the balance due for tuition 
and board of defendant’s daughter for the school year, in accordance with 
the contract between the parties, defendant is entitled to have her defense 
that the accommodations and board furnished were inadequate to main- 
tain health, and caused the physical condition of defendant’s daughter to 
become such that she was unable to attend school but for half the year, 
submitted to the jury. 


Appeal by ‘plaintiff from Finley, Emergency Judge, at October Spe- 
cial Term, 1935, of Mecxiensere. New trial. 

This is an action to recover the sum of $500.00, the balance due on a 
contract by which the defendant agreed to pay to the plaintiff, for the 
tuition and board of her daughter, for the school year 1932-1933, the 
sum of $1,000.00, said sum being due and payable as follows: On 26 
September, 1932, $250.00; on 1 November, 1932, $250.00; on 3 January, 
1933, $250.00; and on 1 February, 1933, $250.00. 

It 1s alleged in the complaint and admitted in the answer that the 
defendant has paid to the plaintiff the sums due on 26 September, 1932, 
and on 1 November, 1932, and has failed and refused to pay the sums 
due on 3 January, 1933, and on 1 February, 1933. 
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In her answer the defendant admits that she entered into the contract 
with the plaintiff, as alleged in the complaint. In defense of plaintiff’s 
recovery in this action she alleges: 

“1. That the defendant allowed her daughter, Mildred Young, to 
attend plaintiff’s school during the fall term of 1932-1933; that her said 
daughter attended the said school for less than one-half of the school 
year, and that the defendant has paid to the plaintiff the sum of $500.00 
to cover tuition for the said portion of the academic year during which 
the defendant’s daughter attended said school, the said sum of $500.00 
having been paid by the defendant to the plaintiff over and above certain 
other amounts not included in the tuition fee as aforesaid. 

“2. That the defendant’s daughter became physically unable to con- 
tinue to attend plaintiff’s school, and came to defendant’s home in 
Charlotte, N. C., during the Christmas holidays of 1932; that defend- 
ant’s said daughter was physically unfit to remain in plaintifi’s school 
at the time she left for the defendant’s home in Charlotte, and that she 
remained in a weak and disabled physical condition for several months 
after she returned to defendant’s home in Charlotte; that the physicians 
who attended defendant’s daughter advised the defendant that they could 
not approve of her daughter’s return to school; that on account of the 
physical condition of her said daughter, the defendant notified the plain- 
tiff that her daughter could not return to plaintiff’s school after the 
Christmas holidays of 1932; and that thereafter defendant’s daughter 
did not return to said school, nor has she since that time attended the 
said school for any length of time whatsoever. 

“3, That defendant is advised and believes that her daughter’s illness 
was due to the fact that the plaintiff did not provide her with proper 
food and with a warm and comfortable place in which to live; on the 
contrary, the defendant avers that the plaintiff failed to keep its dormi- 
tories warm enough to be sufficiently comfortable and healthful for 
defendant’s daughter; that the plaintiff failed to provide the proper 
nourishment for her daughter’s health and welfare; and that the plaintiff 
failed to care for and provide for the health and development of defend- 
ant’s daughter as the plaintiff was under duty to do so long as defend- 
ant’s daughter remained in plaintiff’s school as a student; and the de- 
fendant further avers that this lack of attention and failure to provide 
her daughter with necessary care and protection was the cause of her 
daughter’s illness as herein mentioned.” 

At the trial of the action, over the objections and subject to the excep- 
tions of the plaintiff, the court submitted to the jury the following issues: 

“J, Was there a contract entered into between the plaintiff and the 
defendant, as alleged in the complaint? Answer: ............ 
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“2. Did the defendant wrongfully breach the contract, as alleged in 
the complaint? Answer: | 

“3, Did the plaintiff fail to ones with the terms of the said contract, 
as alleged in the answer? Answer: 

“4, What amount, if any, » the plaintiff entitled to recover of the 
defendant ? Answer: soneneoneet 

The jury answered the first issue “No,” and under instructions of the 
court that in that event they need not answer the other issues, did not 
answer said issues. 

From judgment that plaintiff recover nothing of the defendant, the 
plaintiff appealed to the Supreme Court, assigning as error the submis- 
sion by the court to the jury of the first issue. 


3 


Edgar W. Pharr and McDougle & Ervin for plaintiff. 
Guthrie, Prerce & Blakeney for defendant. 


Connor, J. The defendant in her answer admitted the contract sued 
on by the plaintiff, as alleged in the complaint. No issue was raised by 
the pleadings with respect to the contract. For that reason, it was error 
for the court to submit to the jury, over the objection of the plaintiff, 
the first issue, and to charge the jury that the defendant contended that 
they should answer the issue “No.” 

In Dickens v. Perkins, 184 N. C., 220, 46 S. E., 490, it is said: “An 
issue of fact as defined by the Code arises upon the pleadings when a 
material fact is alleged or maintained by one party and controverted by 
the other. Code, sec. 391.” See C. S., 582. 

For the error in submitting to the jury the first issue, the plaintiff is 
entitled to a new trial. The defendant is entitled to have the jury 
determine the facts on which she relies for her defense to plaintiff’s 
recovery in this action. See Horner’s Military School v. Rogers, 167 
N. C., 270, 83S. E., 345. 

New trial. 





JOHN 8S. BAUSHAR, ALso Known as NIMER BAUSHAR ACHKAR, Anp 
KOWKAB BAUSHAR ACHKAR, His WIFE, AND FRED DAVID, THEIR 
ATTORNEY IN Fact, v. MRS. CAROLINE WILLIS, ADMINISTRATRIX OF 
GEORGE T. WILLIS, DECEASED, TRUSTEE, AND STEVE CONTOS. 


(Filed 29 April, 1936.) 


1, Appeal and Error J c—Findings of fact on plea in abatement will not 
be disturbed when supported by evidence. 

The court's findings of fact upon a plea in abatement on the ground 

of a prior action pending that the parties are not identical nor the actions 
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substantially alike and his denial of the plea upon his findings will not be 
disturbed on appeal when the findings are supported by the record and 
evidence before him. 

2. Trial F a— 


An exception to the issues submitted will not be sustained when the 
issues present the determinative questions involved and permit the presen- 
tation of all pertinent evidence. 

3. Mortgages H p—Foreclosure held properly set aside for fraud and 
rights of parties adjusted upon verdict of jury in this case. 

Plaintiff, the trustor in a deed of trust, instituted this action, claiming 
that defendant agreed to rent the property at a stipulated price and pay 
the rent to the cestui que trust so as to discharge the deed of trust, that 
defendant paid the debt but, instead of having the deed of trust canceled 
as agreed, had the notes assigned to him and procured foreclosure by the 
trustee. Defendant denied the allegations and set up claim for improve- 
ments and taxes paid. Held: The evidence of fraud was sufficient to be 
submitted to the jury, and, in view of defendant’s claim for taxes and 
improvements, the jury was properly called upon to ascertain the entire 
amount of rents due, and upon the verdict of the jury in plaintiff's favor, 
judgment was properly entered setting aside the foreclosure and adjusting 
the rights of the parties upon the several amounts found by the jury on 
the respective claims of the parties for rents, taxes, and improvements. 


AppeaL by defendant Steve Contos from Small, J., at November 
Term, 1935, of Craven. No error. 

This was an action to restrain the delivery of a deed by the trustee 
under power of sale in a deed of trust executed by the plaintiffs on a 
house and lot in the city of New Bern. Plaintiffs, who were the owners 
of the described property, executed, on 24 April, 1929, a deed of trust 
to George T. Willis, trustee, to secure payment of $500.00, evidenced by 
their note of even date with said deed of trust, said note being payable 
to Mrs. Lizzie Rahid. Plaintiff John S. Baushar leased said property 
to the defendant Steve Contos, who is a brother-in-law, at the agreed 
rental of $50.00 per month, upon the alleged agreement that out of the 
rents due by him defendant Contos should pay off said note and deed of 
trust, and pay taxes and repairs. .At the time of the execution of said 
note and deed of trust the plaintiffs were residents of New Bern, North 
Carolina, but now reside in Lebanon, Syria. 

Plaintiffs allege that the said Contos paid the note out of moneys due 
the plaintiffs, but, with intent to defraud the plaintiffs, caused said note 
to be transferred and assigned to himself instead of having same can- 
celed of record, and requested the trustee to advertise and sell the prop- 
erty, and upon such sale became the purchaser and is now seeking to 
have deed therefor delivered to him by the trustee. 

The defendant Contos denied all allegations of fraud, alleged that he 
paid full value for the note and had same transferred to himself, and 
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that he had expended large sums in improvements on the property, and 
asked that the restraining order be dissolved. And the defendant Contos 
alleged further that at the time this action was begun there was an 
action pending in the Superior Court of Craven County between the 
same parties, involving the same cause of action about the same prop- 
erty. With respect to the plea in abatement contained in the answer, the 
court found certain facts and denied defendant’s plea cf former action 
pending between the same parties. 

Upon the trial in the Superior Court issues were submitted to the jury 
and answered as follows: 

“1, Did Steve Contos cause the note and deed of trus: securing same, 
that was payable to Mrs. Lizzie Rahid, to be transferred and assigned to 
himself with intent to cheat and defraud John 8. Baushar, as alleged 
in the complaint? Answer: ‘Yes.’ 

‘“2.-Did Steve Contos procure the land secured by said deed of trust 
to be sold with the intent to cheat and defraud John S. Baushar, as 
alleged in the complaint? Answer: ‘Yes.’ 

“3, Is John 8. Baushar the owner of and entitled to the immediate 
possession of the land and building described in the complaint? An- 
swer: ‘Yes,’ 

“4. In what amount is Steve Contos indebted to John S. Baushar for 
the rents of said property? Answer: ‘$20.00 per month.’ 

“5. What amount, if any, is Steve Contos entitled to recover of John 
S. Baushar for improvements made and taxes paid upon the premises 
described in the complaint? Answer: ‘$1,029.42. 

“6. What amount is Steve Contos entitled to recover for amounts paid 
for and on the note? Answer: ‘$235.00, with interest,’ ” 

From judgment on the verdict the defendant Contos appealed. 


Greer & Greer and BR. A. Nunn for plaintiffs. 
D. H,. Wills, Ward & Ward, and BR. E. Whitehurst for defendant 
Contos, appellant, 


Devin, J. The appealing defendant excepted to the denial of his plea 
in abatement on the ground that there was another action pending be- 
tween the same parties for the same cause. 

This case was before this Court at the Fall Term, 1934, upon the 
defendant’s appeal from an order of the Superior Court continuing the 
restraining order to the hearing, and is reported in 207 N. C., 511. 
There it is said: “There is no finding that the prior action is for the 
same cause, and that they are substantially alike. Indeed, the two are 
apparently dissimilar.” Upon the trial in the court below Judge Small 
made certain findings and adjudged that the defendant’s plea of a former 


N.C] SPRING TERM, 1936. 55 





STATE v. HATCHER. 





action pending between the same parties in interest over the same subject 
matter be denied. The findings of the judge upon the record and evi- 
dence before him and his conclusions will not be disturbed. Buchanan 
v. Clark, 164 N. C., 56; Assurance Society v. Lazarus, 207 N. C., 63. 
It appears that in the other action Albert Jowdy was plaintiff and 
Caroline H. Willis, administratrix, and Lizzie Rahid were defendants. 
Bowling v. Bank, 209 N. C., 463; Bank v. Broadhurst, 197 N. C., 365. 

The defendant’s exception to the form of issues submitted cannot be 
sustained. These issues seem to present the determinative questions 
litigated so that they could be understood by the jury and all pertinent 
evidence presented. Potato Co. v. Jeanette, 174 N. C., 236. 

Nor is there any reversible error in the portions of the charge to which 
exceptions were taken. There was sufficient evidence to go to the jury 
on the allegation of fraud and intent to cheat and overreach the plain- 
tiffs to their injury, and there is no sufficient reason to disturb their 
findings. The judgment was properly entered on the verdict adjusting 
the amounts found by the jury on the several issues. Nor was it error 
to ascertain the entire amount of rents due in connection with the de- 
fendant’s claim for improvements and taxes paid. King v. Bynum, 137 
N.C., 491. 

No error. 





STATE v. CLARENCE HATCHER. 
(Filed 29 April, 1936.) 


1. Automobiles G d—Statute prohibiting operation of vehicle by person 
under influence of intoxicants imports motion of the vehicle and does 
not embrace holding vehicle still by putting foot on brake. 


In this. prosecution under C. S., 4506, for operating a motor vehicle while 
under the influence of whiskey, defendant testified that he was not driving 
the truck, but that the driver got out to examine the motor when the truck 
stalled, and that defendant placed his foot on the brake to keep the truck 
from rolling backward. The court charged the jury to the effect that 
holding his foot on the brake to keep the truck from rolling backward 
was an operation of the truck within the meaning of the statute. Held: 
The instruction entitles defendant to a new trial, operation of a motor 
vehicle within the meaning of the statute importing motion of the vehicle, 
and not including the acts of defendant as testified to by him, and defend- 
ant having the right to have the theory of the case arising on his testi- 
mony presented to the jury. 


2. Statutes B c— 


Penal statutes must be construed in the light of the mischief against 
which they inveigh. 
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ApreaL by the defendant from Sink, J., at January Special Term, 
1936, of MecxitenBure. New trial. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Scarborough & Boyd for defendant, appellant. 


Scuenck, J. This case was heard upon appeal from the county 
recorder’s court of Mecklenburg County upon a warrant charging a vio- 
lation of C. S., 4506, which reads as follows: ‘Any person who shall, 
while intoxicated or under the influence of intoxicating liquors or bitters, 
morphine or other opiates, operate a motor vehicle upon any public 
highway . . . or the streets of any city or town in this State, shall 
be guilty of a misdemeanor, 

Jake Culp, a rural moles neces and State’s witness, testified that 
“The defendant Hatcher was under the wheel. I couldn't tell who 
stopped the truck. It was stopped when we got up beside of it. The 
car was headed up the hill.” . . . “We got him out from under the 
steering wheel. Mr. Hatcher was under the steering wheel when the 
truck rolled back down the hill into the curb. The defendant cursed 
a good deal. Mr. Hatcher was drunk that night.” 

The defendant testified in his own behalf that “a fellow named Melvin 
McClure was driving the truck and it stalled or stopped. I was not 
under the wheel at all when the truck moved backwards. Mr. McClure 
got out of the car to work on the carburetor and I put my foot on the 
brake to keep the car from running backwards.” . . “The car 
did not roll back, not while I was in it. After Mr. Culp, the officer, 
pulled me out, it rolled back to the curb. JI did not have a drop to 
drink.” 

The defendant reserved exception to the following excerpts from his 
Honor’s charge: “The court charges you, gentlemen of the jury, that 
if you are satisfied from the testimony in this case. that he drove the car 
there, that he was intoxicated, or had consumed liquor or drugs or 
opiates to the extent that his normal functions were interfered with, or 
if he backed the car partially down the hill, or tf he held the car there on 
the hill, that was an operation of the car within contemplation of the 
law, and if he was drunk at the time he did it, or under the influence of 
liquor or drugs, and you shall be so satisfied, beyond a reasonable doubt, 
1t would be your duty to return a verdict of guilty.” We think this 
exception is well taken and entitles the defendant to a new trial, since 
the charge is to the effect that if the defendant did nothing more than to 
hold the car on a hill, that would constitute an operation of the car 
within contemplation of the law, and that if the defendant was intoxi- 
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cated at the time he would be guilty of violation of the statute. All 
penal statutes must be construed in the light of the mischief against 
which they inveigh, and we apprehend that it was never the intention of 
the Legislature to make it unlawful for a person to prevent an automo- 
bile from moving on the highway, although such person may be intoxi- 
cated at the time. The word “operate,” when used in connection with 
an automobile, clearly imports motion—motion of the automobile. The 
holding of an automobile still on a hill by placing one’s foot on the brake 
while the driver worked on the carburetor cannot be construed as oper- 
ating the automobile. 

The evidence is conflicting as to what the defendant actually did at 
the time under investigation, and we do not intimate what the true 
state of facts was, but only hold that the defendant had a right to have 
the theory of the case arising on his testimony presented to the jury, 
which right was denied him by his Honor’s charge. 

New trial. 





STATE vy. EDGAR McKNIGHT. 
(Filed 29 April, 1936.) 


Criminal Law G m—Plea entered by defendant in recorder’s court held 
not determinable in Superior Court by evidence dehors the record. 
On appeal by defendant from judgment of the recorder’s court, the 
court heard evidence dehors the record offered by the solicitor tending to 
show that defendant had pleaded guilty in the recorder’s court, the record 
failing to show the plea entered by defendant in that court. The judge 
of the Superior Court found, from the evidence offered by the solicitor, 
that defendant had entered a plea of “guilty”? in the recorder’s court. 
Held: It was error for the judge of the Superior Court to determine the 
plea entered in the recorder’s court upon the evidence dehors the record. 
The court might have resorted to a writ of certiorari or recordart, 


AppreaL by defendant from Sink, J., at January Special Term, 1936, 
of MECKLENBURG. 

Criminal prosecution, tried originally in the recorder’s court of the 
city of Charlotte upon warrant charging the defendant with operating 
an automobile on a public highway while under the influence of an 
intoxicant, In violation of C. S., 4506. 

From judgment in recorder’s court that defendant pay a fine of $50 
and costs and assigned to work on the roads for ninety days~—the road 
sentence to be suspended on condition the defendant refrain from driv- 
ing an automobile in this State for that period—the defendant appealed 
to the Superior Court of Mecklenburg County. 
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When the case was called for trial in the Superior Court, the defend- 
ant entered a plea of “Not guilty’; whereupon, the solicitor sought to 
show by evidence dehors the record that he had pleaded guilty in the 
recorder’s court. The transcript of the record did not show what plea 
was entered in the recorder’s court. 

After hearing evidence, pro and con, the judge found as a fact that the 
defendant had entered a plea of guilty in the recorder’s court, and 
declined, in his discretion, to permit the defendant to withdraw his plea 
entered in the recorder’s court and enter a plea of not guilty in the 
Superior Court. 

Judgment was thereupon rendered that the defendant pay the mini- 
mum fine of $50 and costs, and surrender his driver’s license to the clerk. 

Defendant appeals, assigning errors. 


Attorney-General Seawell and Assistant Alttorneys-General McMullan 
and Bruton for the State. 
Carswell & Ervin for defendant, 


Stacy, C.J. On the record as it came from the recorder’s court, the 
defendant was entitled to a trial de novo in the Superior Court. Ch. 
338, sec. 38, Private Laws 1909. The solicitor sought to show by evi- 
dence dehors that the defendant entered a plea of guilty in the recorder’s 
court, and that, therefore, the appeal was only on matters of law, e.9., 
sufficiency of warrant, validity of statute, or legality of judgment. S. v. 
Warren, 118 N. C., 683, 18 S. E., 498. Compare S. v. Ingram, 204 
N. C., 557, 168 §. E., 837. Without resorting to certiorari or recordari, 
the judge undertook to determine the question for himself. This was in 
excess of his authority. S. v. Pasley, 180 N. C., 695, 104 S. E., 533; 
S. v. Koonce, 108 N. C., 752, 12 S. E., 1082; Neal v. Cowles, 71 N. C., 
266. 

Let the cause be remanded for disposition sanctioned by law. 

Error, 





PEARL M. GEORGE, ADMINISTRATRIX OF JOHN J. GEORGIE, DeEcEASEn, v. 
ATLANTA AND CHARLOTTE AIRLINE RAILWAY COMPANY, 
SOUTHERN RAILWAY COMPANY, anp GEO. B. SORRELLS. 


(Filed 29 April, 1936.) 


1. Appeal and Error L d— 
The decision of the Supreme Court on a former appeal constitutes the 
law of the case, and may not thereafter be attacked in subsequent pro- 
ceedings. 
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2. Death B a: Limitation of Actions B g—Where complaint fails to state 
cause of action, amendment constitutes a new action. 

It was determined on a former appeal that plaintiff's complaint in this 
action for wrongful death failed to state a cause of action against the 
corporate defendants. Thereafter plaintiff was allowed to amend his com- 
plaint. Held: The amendment constituted a new action so far as the 
corporate defendants are concerned, and it appearing upon the face of the 
record that more than one year had elapsed between the accrual of the 
cause of action and the filing of the amended complaint, the demurrer of 
the corporate defendants was properly sustained, the action against them 
not having been instituted within the limitation prescribed by C. S., 160. 
The distinction between the defective statement of a good cause of action 
and the statement of a defective cause of action is pointed out. 

3. Same— 


The fact that an action for wrongful death is not instituted within the 
limitation prescribed by C. 8., 160, may be taken advantage of by de- 
murrer when the dates appear as a matter of record. 


AppreaL by plaintiff from Finley, J., at December Term, 1935, of 
Gastox., Affirmed. 

Action for wrongful death alleged to have resulted from a collision 
between an automobile in which the plaintiff’s intestate was riding and 
a passenger train of defendants, railway companies. 

Plaintiff alleges that the death of her intestate was caused by the 
joint negligence of defendants, railway companies, and George B. Sor- 
rells, driver of the automobile. Defendants, railway companies, demurred 
to the amended complaint, and from judgment sustaining the demurrer 
and dismissing the action as to the corporate defendants, the plaintiff 
appealed. 


S. R. McClurd, E. R. Warren, and Tillett, Tillett & Kennedy for 
plaintiff. 
Clyde R. Hoey, Geo. B, Mason, and Richard C, Kelly for defendants. 


Devin, J. The facts alleged in the complaint sufficiently appear in 
the report of this case on a former appeal (George v. BR. &., 207 N. C.,, 
457) and need not be restated. 

The chronology of the case as shown by the record before us seems to 
be as follows: The death of plaintiff’s intestate is alleged to have oc- 
curred 16 September, 1932. This action was instituted 24 August, 1933. 
Demurrer of the corporate defendants to the original complaint was 
heard at July Term, 1934, of Gaston Superior Court and was sustained. 
Upon appeal to this Court, Fall Term, 1934, the ruling of the Superior 
Court was affirmed (opinion filed 12 December, 1934). Thereafter, at 
July Term, 1935, plaintiff was granted leave to amend her complaint 
and the amendment to the complaint was filed 9 August, 1935. 
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The decision on the former appeal in this case was based on the 
authority of Ballinger v. Thomas, 195 N. C., 517, and that decision must 
be held to be controlling. It has become the law of the case, and its 
correctness 1s not now open to debate. 

The result of that decision was the holding that the plaintiff had not 
stated a cause of action against the railway companies. It was not a 
defective statement of a good cause of action; it did not state facts sufh- 
clent to constitute a cause of action. 

It follows, therefore, that an amendment tv the complaint, if it be 
good and available, would relegate the plaintiff to the position of having 
thereby for the first time stated a cause of action against the demurring 
defendants; and since it was not filed until August, 1935, nearly three 
years after the death of the intestate, plaintiff’s right of action under the 
amended complaint cannot be maintained. C. S., 160. Dates which 
appear as a matter of record may properly be considered by the court 
upon a demurrer. Jfarper v. Bullock, 198 N. C., 448. And the fact 
that the action now sought to be maintained on the amended complaint 
originated more than one year after the death of intestate can be taken 
advantage of by demurrer. Capps v. &. &., 1838 N. C., 181; Taylor v. 
Cranberry fron Co., 94 N. C., 525; and R. A. v. White, 230 U. S., 507. 

In Lassiter v. &. f., 1386 N, C., 89, the Court points out the distinc- 
tion between the defective statement of a good cause of action and the 
statement of a defective cause of action, but it was held in Capps v. 
kh. f., supra, that an amendment introducing a cause of action which 
had not theretofore been stated, was demurrable if more than twelve 
months had elapsed from the death of intestate to the filing of such 
amendment. 

We conclude, therefore, that the judgment sustaining the demurrer as 
to the corporate defendants must be affirmed. 

Affirmed. 





J. A. TAYLOR, ADMINISTRATOR, v. H. T. CAUDLE, ADMINISTRATOR. 
(Filed 29 April, 1936.) 


1. Automobiles E a—Owner of car is negligent in permitting reckless, in- 
competent person to drive his car. 


Evidence that the owner of an automobile permitted a person to drive 
the car who was a reckless and incompetent driver and given to the 
habitual and excessive use of liquor is held sufficient to 92e submitted to 
the jury on the issue of the owner's negligence in permitting such person 
to drive his ear. 
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2. Automobiles D a: Trial D a—Conflicting evidence held to raise issue 
of fact for jury on question of contributory negligence of guest. 


Conflicting evidence as to whether plaintiff’s intestate knew the general 
reputation of the driver of the car as reckless and incompetent and 
addicted to drink when intestate got into the car as such driver’s guest 
is held to raise an issue of fact for the Jury on the question of intestate’s 
contributory negligence. 


AppraL by defendant from Shaw, Emergency Judge, at January Spe- 
cial Term, 1936, of MECKLENBURG. 

Civil action to recover damages for death of plaintiff’s intestate, 
alleged to have been caused by the wrongful act, neglect, or default of 
defendant’s intestate. 

The case was tried upon allegation and evidence tending to show that 
on 2 October, 1932, plaintiff’s intestate, a boy sixteen years of age, was 
killed while riding in an automobile owned by George B. Caudle and 
negligently driven at the time by Hunter Byrum. It is in evidence 
that Byrum was a reckless and incompetent driver, given to habitual 
and excessive use of hquor, and that Caudle permitted him to drive his 
car, knowing him to be such a person. It is further in evidence that the 
driver of the Caudle car, in attempting to go around another car, on a 
rough and dusty road in Montgomery County, at a speed of sixty miles 
an hour, ran off the road into the ditch, hit a stump, turned the car over, 
and killed plaintiff’s intestate. 

The coroner and undertaker testified that they smelled whiskey on 
Hunter Byrum’s breath soon after the accident. 

Under defendant’s plea of contributory negligence, there was evidence 
tending to show that plaintiffi’s intestate was driving the Caudle car at 
the time of the injury; also that he suggested the ride in question; and 
that Hunter Byrum’s reputation as a reckless and unsafe driver was 
known to plaintiff’s intestate before starting upon the fatal trip. 

There was evidence in rebuttal on behalf of the plaintiff. 

The usual issues of negligence, contributory negligence, and damages 
were submitted to the jury and answered in favor of plaintiffs. From 
judgment thereon defendant appeals, assigning errors. 


H.C. Jones and Brock Barkley for plaintiff. 
M. K. Harrill and J. F. Newell for defendant. 


Stacy, C. J. The liability of the owner of the car is predicated upon 
his alleged negligence in intrusting his automobile to a reckless and 
incompetent driver, one given to habitual and excessive use of liquor, 
and known to be irresponsible or untrustworthy. Aller v. Dent, 203 
N. C., 489, 166 S. E., 330; Robertson v. Aldridge, 185 N. C., 292, 116 
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————__— 


S. E., 742; Tyree v. Tudor, 183 N. C., 340, 111 8. E., 714; Hlhoté v. 
Harding, 107 Ohio St., 501, 140 N. E., 338; 36 A. L. R., 1128. There 
was ample evidence to support this allegation. 

While it would seem the jury might well have answered the issue of 
contributory negligence in favor of the defendant, in view of the evidence 
tending to show plaintiff’s intestate’s knowledge of Byrum’s general 
reputation and character as a reckless and unsafe driver, still there is 
evidence to the contrary, and the issue was one for the twelve. Lincoln 
v. &. #., 207 N. C., 787, 178 S. E., 601. 

The record presents no exceptive assignment of error upon which a 
new trial could be awarded, hence the result will not be cisturbed. 

No error. 





IN RE APPLICATION OF N. B. BROUGHTON ESTATE To BUILp FILLING 
STATION IN CITy oF RALEIGH. 


(Filed 29 April, 1936.) 


Municipal Corporations H b— 


The approval by the Board of Adjustment of a denial of a permit to 
erect a filling station on certain land does not constitute res judicata upon 
a second application made therefor three years after the first application 
upon substantial change of the traffic conditions. 


AppeaL by petitioner from Parker, J., at October Term, 1935, of 
Wake, 

Certiorart to review ruling on application for permit to build filling 
station. 7 

In April, 1935, permit was issued to “N. B. Broughton Estate” t 
erect a filling station at the southeast corner of Edenton and Person 
streets in the city of Raleigh. Objection was made and the matter ap- 
pealed to the board of adjustment on the ground that such permit was 
in ylolation of the zoning act and ordinances, and that a similar appli- 
cation had been denied in April, 1932. Protest overruled and issuance 
of permit sustained on ground of “changed conditions and in view of 
the fact that this property has heretofore been zoned for neighborhood 
business’; whereupon, certiorari was had to review the action of the 
board of adjustment by the Superior Court of Wake County, as pro- 
vided by statute. 3 C.S., 2776 (1), et seq. 

Upon evidence offered in the Superior Court, and from a personal 
inspection of the locus in quo, his Honor concluded that there had been 
no substantial change in conditions and that the adverse ruling in April, 
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1932, “was and is res judicata in the present proceeding.” The action 
of the board of adjustment was reversed and the permit declared null 
and void. 

Petitioner appeals, assigning errors. 


John W. Hinsdale, J. M. Broughton, and W. H. Yarborough, Jr., for 
petetioner. 
Charles U. Harris for respondents. 


Stacy, C. J. The single question presented by the appeal is whether 
the board of adjustment was precluded, on the principle of res judicata, 
from approving issuance of building permit in Apri, 1935, by reason of 
its approval of a denial of a similar appheation in April, 1932. 

The trial court held that the case was controlled by the decision in 
Inttle v. Raleigh, 195 N. C., 793, 148 8. E., 827. The two cases are not 
alike. In the first place, the cited case was on appheation “to reopen 
‘and rehear” a former decision which had received judicial approval 
sub nomine Harden v. Raleigh, 192 N. C., 395, 185 S. E., 151. Not so 
here. In the next place, Little’s case, supra, was not only identical in 
allegation and fact with the original case, but was in truth the same 
case. Here, the traffic conditions as found by the board, “have mate- 
rially changed since the former application was acted on in 1932.” 

There was error in holding the principle of res judicata applicable 
to the facts of the present record. 34 C. J., 808; 43 C. J., 356, et seg. 

Error. 





STATE y. GEORGE SMITH, BENJAMIN TUDOR, Arias DICK TUDOR, 
AND JEWEL GRAY. 


(Filed 29 April, 1936.) 


1. Kidnaping A a—Evidence disclosing that witness voluntarily went with 
defendants held insufficient to support charge of kidnaping. 

The State’s evidence tended to show that two of defendants accosted 
the State’s witness at a dance hall and expressed a desire to talk with 
him, that the witness yoluntarily accompanied them, and got in the car 
with all three defendants and was driven to a spot where he was accused 
of having taken a pistol belonging to one of defendants, and that upon his 
denial he was assaulted by two of defendants and thereafter put back in 
the car and returned to the dance hall, there being no evidence that the 
purpose of defendants was other than to question him about the pistol and 
to assault him upon his denial, is held insufficient to support a charge of 
kidnaping, it appearing that neither force nor fraud was exerted to compel 
the witness to accompany defendants. 


64 IN THE SUPREME COURT. [210 


STATE v. SMITH. 





2. Conspiracy B b— 

Evidence held sufficient to be submitted to the jury on question of guilt 
of two of defendants on charge of unlawful conspiracy to assault the 
State’s witness. 

3. Assault B c— 


Evidence held sufficient to be submitted to the jury on question of guilt 
of one of defendants on charge of simple assault. 


AppeaL from Parker, J., at January Term, 1936, of Harirax, 

Defendants Smith, Tudor, and Gray were indicted for kidnaping 
one Frank Mitchell, and also for unlawful conspiracy to assault and beat 
said Mitchell. 

At the close of the State’s evidence, and again at the close of all the 
evidence, the defendants moved for judgment of nonsuit and excepted 
to the refusal to grant said motion. 

There was verdict of guilty as to the three defendants on the charge 
of kidnaping, verdict of guilty as to defendants Smith and Tudor on 
charge of conspiracy, and verdict of guilty of simple assault as to de- 
fendant Gray. 

From judgment on the verdicts defendants appealed. 


Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Bruton for the State. 

J. Winfteld Crew, Jr., and Geo. C. Green for defendants Smith and 
Tudor, 

Gholson & Gholson and Cromwell Daniel for defendant Gray. 


Devix, J. An examination of the evidence in this case leads us to the 
conclusion that the defendants’ motion for judgment of nonsuit on the 
charge of kidnaping should have been allowed. 

It appears that defendants suspected the State’s witness Mitchell of 
having taken a pistol belonging to Tudor, who is his wife’s first cousin. 
Defendants Smith and Tudor accosted him at a dance hall in Roanoke 
Rapids, North Carolina, and expressed the desire to talk with him. 
He testified that he went across street with Tudor of his own free will. 
though Tudor held his arm, and that he got in an automobile with 
Smith, Tudor, and two women; that he was then driven across the river 
a short distance to a secluded place, and there charged with taking the 
pistol. Upon his denial, Smith struck him on the ear with his fist, and 
he ran. He testified he was pursued, overtaken, and struck again in the 
back, and was put back in the automobile by Smith and Tudor and 
finally brought back to the dance hall, where he got out. It did not 
appear that either force or fraud was exerted to compel Mitchell to enter 
the automobile with defendants, nor that they had any other purpose 
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than to question him about the pistol, and upon his denial to beat him. 
No weapons of any kind were used, and no serious injury was done him. 

The evidence falls short of the definition of kidnaping given in 8, v. 
Harrison, 145 N. C., 408, and S. ». Marks, 178 N. C., 730. 

There was, however, evidence sufficient to warrant the verdict and 
judgment against defendants Smith and Tudor on charges of unlawful 
conspiracy to assault the witness Mitchell, and to sustain the conviction 
of Gray for simple assault. 

The conviction and judgment as to defendants Smith and Tudor on 
charges of conspiracy and the conviction and judgment as to defendant 
Gray on charge of simple assault are affirmed. 

The judgment and sentences as to the other defendants on charge of 
kidnapping must be stricken out in accordance with this opinion. 


Modified and affirmed. 





R. W. McNAIR v. DR. KILMER & COMPANY, INC., ann CHARLES E. 
ROCHFORD. 


(Filed 29 April, 1936.) 


Automobiles C a: C e—Evidence held to disclose contributory negligence 
of plaintiff in attempting to pass defendant's parked car. 

The evidence disclosed that the car owned by the corporate defendant 
and operated by the individual defendant was parked on the hard surface 
of the highway, in daylight, that plaintiff turned his car to the left to 
pass the parked car when he saw another ear approaching from the 
opposite direction. apprehended he could not pass the parked car without 
hitting the oncoming car, turned back to the right and was unable to 
stop before hitting the parked car. Held: Conceding defendants were 
negligent in parking the car on the hard surface in violation of C. S., 
2621 (66), the evidence discloses contributory negligence of plaintiff as a 
matter of law in attempting to pass the parked car without first ascer- 
taining that he could pass the car in safety. 


AppEAaL by defendants from Moore, Special Judge, at September 
Term, 1935, of Harirax. Reversed. 

This is an action to recover damages for injuries suffered by the 
plaintiff, both to his person and to his automobile, and caused, as alleged 
in the complaint, by the negligence of the defendants. 

The defendants in their answer denied that the plaintiff’s injuries 
were caused by their negligence, as alleged in the complaint, and in fur- 
ther defense of plaintiff’s recovery in this action alleged that the plaintiff 
by his own negligence contributed to his injuries. 
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The jury answered the issues submitted by the court in accordance 
with the contentions of the plaintiff, and assessed his damages at $587.50. 

Irom judgment that plaintiff recover of the defendants the sum of 
$587.50, with interest and costs, the defendants appealed to the Supreme 
Court, assigning as error the refusal of the court to allow their motion 
at the close of all the evidence for judgment as of nonsuit. 


Dunn & Johnson and EB. Ll. Travis for plaintiff. 
Allsbrook & Benton for defendants. 


Conwor, J. As a witness in his own behalf at the trial of this action, 
the plaintiff testified as follows: 

“On the morning of 12 December, 1934, [ left my home in Norfolk, 
Virginia, in my automobile, intending to drive to Rocky Mount in this 
State. As I was approaching the town of Enfield, in Halifax County, 
North Carolina, from the north, at about 12:45 p.m., I passed over the 
top of a hill and saw, at a distance of about 65 yards ahead of me, 
an automobile on the highway, headed in the same direction that I was 
traveling. At first I could not tell whether the automobile was moving 
or standing still. I was then driving at a speed of about 25 miles per 
hour. J decided to pass the automobile, and speeded up my automobile. 
I soon discovered that the automobile was not moving, but was parked 
on the highway. When I was within about 30 feet of the parked auto- 
mobile, I turned to my left to pass it. As I did so, I saw an automo- 
bile approaching from the south. I realized at once that I could not 
pass the approaching automobile on the highway in safety. I then 
turned to my right, and put on my brakes, which were in good condition, 
but was unable to stop my automobile before I struck the defendants’ 
automobile, which was still parked on the highway ahead of me. As 
the result of my striking the defendants’ parked automobile with my 
automobile, I suffered injuries both to my person and to my automobile. 
I attempted to pass defendants’ automobile before I saw the automobile 
approaching from the south.” 

Conceding that there was evidence at the trial of this action tending 
to show that the defendant Charles EK. Rochford, while driving the auto- 
mobile owned by the defendant Dr. Kilmer & Company, Ine., in the 
performance of his duty as 1ts employee, was negligent in parking the 
automobile on a State Highway in Halifax County, North Carolina, 
in violation of ©. S., 2621 (66), and that such negligence was a proxi- 
mate cause of plaintiff’s injuries, as alleged in the complaint, we are of 
opinion that all the evidence, including the testimony cf the plaintiff, 
showed that the plaintiff contributed to his injuries by his own negli- 
gence in failing to stop his automobile when he discovered that defend- 
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ants’ automobile was parked on the highway ahead of him, and in at- 
tempting to pass said parked automobile without first ascertaining that 
no automobile or other vehicle was approaching from the opposite direc- 
tion. For this reason, there was error in the refusal of the trial court 
to allow defendants’ motion, at the close of all the evidence, for judg- 
ment as of nonsuit. The motion should have been allowed and the 
action dismissed. The judgment is 
Reversed. 





THE NORTH CAROLINA MASONIC FOUNDATION et au. v. GURNEY P. 
HOOD, COMMISSIONER, ET AL. 


(Filed 29 April, 1936.) 


Banks and Banking H e—Deposit by fiduciary in bank acting as custodian 
of its funds held not to constitute preferred claim. 


The foundation of a benevolent society selected a bank to act as custo- 
dian of its funds, agreeing that the bank acting as custodian should 
receive a stipulated sum annually for its services and should treat the 
funds like other savings deposits, the foundation retaining control over 
the funds and receiving interest thereon. At the time the bank became 
insolvent and closed its doors, the funds were represented by certificates 
of deposit. Held: The foundation is entitled to prove its claim against 
the bank for the deposit as a common claim, but is not entitled to a 
preference thereon. 


Devin, J., took no part in the consideration or decision of this case. 


Appran by plaintiffs from Cowper, Special Judge, at October Term, 
1934, of Wake. 

Civil action to establish preference, or priority of claim, to funds in 
hands of liquidating agent of insolvent bank. 

In January, 1931, funds and investments held by the ‘Masonic 
Temple Committee” were transferred to plaintiff, North Carolina 
Masonic Foundation, which corporation, in July of that year, selected 
the North Carolina Bank and Trust Company “as custodian of its 
securities and cash principal, the committee deposits to be treated like 
other savings deposits, and to be held subject to the orders of the trus- 
tee,” compensation to the bank for so acting being fixed at $50.00 per 
annum. The bank operated both a trust department and a savings 
department under charter authorization. 

With knowledge of the plaintiffs, all moneys placed with the bank 
were deposited by the custodian in its regular savings department, and 
were “treated like other savings deposits,’ t.e., commingled with the 
general assets of the bank, used as such, and interest was paid thereon. 
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When the bank reduced its interest rate on savings deposits to 3%, the 
form of the account, which then amounted to $100,000, was changed to 
certificates of deposit (four of $25,000 each), bearing interest at the 
rate of 4% per annum. 

In January, 1932, on instructions from the plaintiffs, the bank pur- 
chased out of said funds and for said account $50,000 of Liberty Bonds, 
reducing the cash account to $50,000—represented by two certificates of 
$25,000 each, at which figure it stood until the bank closed in 1933. 
The Liberty Bonds have been turned over to plaintiffs. 

Five per cent of plaintiffs’ cash claim has been paid, and defendants 
concede the balance is properly provable as a common claim. The 
plaintiffs seek a preference. 

From judgment denying a preference, and reserving all other matters 
for future determination, plaintiffs appeal, assigning errors. 


Dunn & Johnson, Pou & Pou, and J. L. Emanuel for plaintiffs. 
Brooks, McLendon & Holderness for defendants. 


Sracy, C. J. Is plaintiffs’ claim one of preference or one of com- 
monalty? This is the only question. The amount is agreed upon, and 
all other matters were reserved for future determination. 

It is not perceived upon what theory the case can be distinguished in 
principle from a general deposit by any other legally self-depositing 
fiduciary, e.g., fiscal or financial agent (Trust Co, v. Hood, Comr., 206 
N. C., 268, 173 S. E., 601; Underwood v. Hood, Comr., 205 N. C., 399, 
171 8. E., 364), executor (In re Garner Banking and Trust Co., 204 
N. C., 791, 168 8. E., 813), guardian (In re Home Savings Bank, 204 
N. C., 454, 168 S. E., 688; Bank v. Corp. Com., 201 N. C., 381, 160 
S. E., 360; Hicks v. Corp. Com., 201 N. C., 819, 161 S. E., 545; Roebuck 
v. Surety Co,, 200 N. C., 196, 156 S. E., 531), trustee (Parker v. Hood, 
Comr., 209 N. C., 494), “Mortgage Pool Account” made up of sums due 
guardians, executors, administrators, and other fiducisries (Cocke v. 
Hood, Comr., 207 N. C., 14,175 S. E., 841). Especially is this so when, 
as here, the cestui agrees that the cash deposits in the hands of the custo- 
dian shall be “treated like other savings deposits,” retains control over 
the disposition of the funds, and receives interest thereon. 

Under the foregoing authorities, the trial court was justified in hold- 
ing plaintiffs’ claim properly provable as one of commonalty, and not 
one of preference. 

The cases of Andrews v. Hood, Comr,, 207 N. C., 499, 177 S. E., 636; 
Zachery v. Hood, Comr., 205 N. C., 194, 170 S. E., 641; Cocke v. Hood, 
Comr., 205 N. C., 832, 170 S. E., 687; Lauerhass +. Hood, Comr., 205 
N. C., 190, 170 S. E., 655; Flack v. Hood, Comr., 204 N. C., 337, 168 


NiCo SPRING TERM, 1936. 69 
INSURANCE Co. v. STINSON. 


S. E., 520, cited and relied upon by plaintiffs, are distinguishable by 
reason of different fact situations. 
The judgment is supported by the decisions first above cited. 
Affirmed. 


Devin, J., took no part in the consideration or decision of this case. 





HARDWARE MUTUAL FIRE INSURANCE COMPANY y. J. W. STINSON, 
TREASURER-TAX COLLECTOR OF MECKLENBURG CoUNTy, N. C., AND MECK- 
LENBURG COUNTY, N. C. 


(Filed 29 April, 1936.) 


1. Appeal and Error J g——Where rights of parties are determined by hold- 
ing on one exception, other exceptions need not be considered. 


Where it is determined on appeal that a taxpayer is not liable for the 
tax levied on certain reserves deducted by the taxpayer from solvent 
credits, the question of whether the taxing county could add such reserves 
to the taxable property after the taxpayer's tax return had been approved 
by the County Board of Equalization and Review need not be considered. 

2. Taxation B d— 


Under our constitutional and statutory provisions all property, real and 
personal, is subject to taxation, unless exempt from taxation by the Con- 
stitution. Art. V, sec. 3; N. C. Code, 7971 (18). 

3. Taxation B a—Insurance company may deduct ‘‘unearned premiums” 
from solvent credits in listing property for taxation. 


Unearned premiums are a liability of an insurance company, N. C. Code, 
6437, 6294, and an amount set apart by a mutual company as a reserve for 
the rebate of unearned premiums to its policyholders upon cancellation of 
policies in accordance with its by-laws is properly deducted by the insur- 
ance company in listing its solvent credits for taxation, N. C. Code, 7971 
(13), T7971 (46), subsec, 25. 


Appear by plaintiff and defendants from Harding, J., at Regular 
March Term, 1936, of Mrckitensurc. Reversed on plaintiffs appeal. 
Affirmed on defendants’ appeal. 

This is a submission of controversy without action. N. C. Code, 
1935 (Michie), sec. 626. Jurat by the litigants. 

“1, That the said Mecklenburg County is, and was at the times herein 
set forth, a political subdivision of the State of North Carolina, with 
power, through its proper officers, to levy and collect proper county 
taxes of Mecklenburg County in the manner provided by law. 

“2. The said J. W. Stinson, treasurer-tax collector of Mecklenburg 
County, is, and was at the times herein set forth, the duly elected and 
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acting treasurer-tax collector of said Mecklenburg County, who by law 
has, and had at such times, the duty and power to collect and receive 
all proper taxes duly levied and due Mecklenburg County for the benefit, 
under the authority and by request of the said Mecklenburg County and 
its duly constituted authorities. 

“3. During the years 1934 and 1935 the duly constituted authorities 
of said Mecklenburg County duly levied an ad valorem tax on all real 
property and all personal property, including in the latter all choses in 
action in said Mecklenburg County which were on the tax list and assess- 
ment roll of Mecklenburg County. 

“4. The said Hardware Mutual Fire Insurance Company is and was 
at the times herein set forth a corporation, duly created, organized, and 
existing under the laws of North Carolina, being a mutual fire insurance 
company without capital stock, the contingent liability of the members 
and policyholders of the company being limited during the year 1934 to 
five times the annual premium written in the policy, and during the 
year 1935 to one time said annual premium; the said company is, and 
was at the times herein set forth, doing the business of issuing policies 
insuring such members and policyholders against all direct loss and 
damage by fire and by removal from premises endangered by fire to 
property of such members and policyholders, in accordance with the 
Standard Fire Insurance Policy of the State of North Carolina; a copy 
of said policy is hereto attached, marked ‘Exhibit A,’ and, by reference, 
made a part thereof. 

“5. Sueh policies of fire insurance issued by said Hardware Mutual 
Fire Insurance Company are, and were at the times herein set forth, 
issued and made subject to the following provision of the By-Laws cf 
said Hardware Mutual Fire Insurance Company, which was duly 
adopted by said Hardware Mutual Fire Insurance Company and which 
is, and was at the times herein set forth, in full force and effect, and 
applying to all such policies of fire insurance issued by 3aid Hardware 
Mutual Fire Insurance Company: 


“ARTICLE XVII. 
‘¢ “DIVIDENDS. 


“‘The Board of Directors may from time to time fix and determine 
the amount to be paid as a dividend upon policies expiring each year, or 
any existing surplus on hand after payment of all losses and expenses 
may be passed on to a reserve fund. Renewal policies may be issued 
by the Company at expiration of policies in force, and in case of term1- 
nation by either party where protection has been afforded the assured 
by such renewal policy, the Company may deduct the earned premium 
thereon from any unabsorbed premium deposit in the hands of the Com- 
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pany; but, in cases where no protection could be afforded under such 
policy, upon surrender of such renewal policy the Company shall return 
sald unabsorbed premium deposit to the policyholder without deduction 
for earned premium upon such renewal deposit.’ 

“6. The said Hardware Mutual Fire Insurance Company, during the 
years 1934 and 1935, and for many years prior thereto, paid its members 
and policyholders a dividend of 40 per cent on all premiums paid by 
them. 

“7 The said Hardware Mutual Fire Insurance Company regularly 
collects, and at the times herein set forth did regularly collect, from each 
member or policyholder in advance a standard fire insurance premium 
on each policy issued by it, and maintains, and at the times herein set 
forth did maintain, an unearned premium reserve fund, being and repre- 
senting the unearned premiums due members or policyholders as set 
forth in the said policy marked ‘Exhibit A,’ under the heading, Cancel- 
lation of Policy, and as provided in said by-law, which amount of 
unearned premium reserve was regularly reported to the Insurance 
Commissioner of North Carolina, as required by said Insurance Com- 
missioner; out of such unearned premium reserve the said Hardware 
Mutual Fire Insurance Company regularly pays, and did at the times 
herein set forth pay, to each member or policyholder whose policy was 
canceled the amount due under clause in the policy marked ‘Exhibit A,’ 
under the heading, Cancellation of Policy. The amount of such un- 
earned premium reserve as of 1 April, 1934, was $29,188, and the 
amount of such unearned premium reserve as of 1 April, 1935, $32,735. 

“8. The said Hardware Mutual Fire Insurance Company, on 18 May, 
1934, made its tax return for the year 1934, listing with the list taker 
for Charlotte Township, Mecklenburg County, in said tax return the 
property of said Hardware Mutual Fire Insurance Company as follows: 


Ot Bl VOM FCO C I Sy. pi cr ssnsieseia anced dallas Stal ledge ind $60,280.00 
Deducting therefrom amount of unsecured 
book accounts and bills payable April 





DD EN rahi cesta seta rete ish etna ese rage ee $13,234.00 
Unearned. prem UM: ici scticccmesieiatoancan ass . 29,188.00 41,422.00 
Leaving net solvent credits......0.000000. eee $18,858.00 
To-which the: list taker added iis as cewtatetoctomnecGrvcas 2.00 
$18,860.00 
Personal property................. Te ee en eet er ee 350.00 


ih Oa coh ccense dcp tanendtcnianesipnsiedel sats evonee $19,210.00 
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“9, The Board of Equalization and Review of Mecklenburg County 
met on 19 July, 1934, for the equalization and review of the property 
on the tax list and assessment roll of said Mecklenburg County, and 
after adjournment from time to time completed its dutics on 4 Septem- 
ber, 1934. At said meeting said Board of Equalization and Review 
made no correction or change in said tax return of the said Hardware 
Mutual Fire Insurance Company for the year 1934, in the property so 
listed for taxation, in the valuation of such property, in the net value of 
said solvent credits or in the grand total listed therein, or in the assess- 
ment of said property of the Hardware Mutual Fire Insurance Com- 
pany which had been made by the duly constituted authcrities of Char- 
lotte Township and Mecklenburg County on the basis of said tax return, 
but the said property of said Hardware Mutual Fire Insurance Com- 
pany which had been so returned and assessed was so placed upon the 
tax list and assessment roll of Mecklenburg County. The said tax list 
and assessment roll containing such assessment and valuation was ap- 
proved and certified to by said Board of Equalization and Review, as 
provided by law, and delivered to the treasurer-tax collector of Meck- 
lenburg County, to whom said Hardware Mutual Fire Insurance Com- 
pany, on 30 October, 1934, paid the sum of $109.50, being a tax levied 
by the board of county commissioners of Mecklenburg County at the 
rate of 57 cents on the one hundred dollars on the said grand total of 
$19,210, 

“10. Thereafter, Fred R. Young, who was investigating the tax books 
and returns for Mecklenburg County, suggested to the board of county 
commissioners of Mecklenburg County that the said unearned premium 
reserve of $29,188 of said Hardware Mutual Fire Insurance Company 
be placed on said tax return of said Hardware Mutual Fire Insurance 
Company as unlisted property, and after notice had been mailed to the 
taxpayer by the clerk of said board that such property had been discoy- 
ered and listed for taxation, and that said board would proceed to assess 
same at 1ts next regular meeting, said board of county commissioners, at 
its next regular meeting, assessed said unearned premium reserve for 
the year 1934; thereupon, the board of county commissioners of Meck- 
lenburg County, and J. W. Stinson, treasurer-tax collector of Mecklen- 
burg County, demanded that the said Hardware Mutual Fire Insurance 
Company pay the county tax of $166.37 at said rate of 57 cents on the 
hundred dollars for the year 1934 on said unearned premium reserve of 
$29,188, which was levied, assessed, and charged by the beard of county 
commissioners of Mecklenburg County on said unearned premium re- 
serve, to the said J. W. Stinson, treasurer-tax collector of Mecklenburg 
County. 
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“11. Pursuant to such demand, the said Hardware Mutual Fire Insur- 
ance Compa« 4 8 March, 1935, paid said tax of $166.37 for the year 
1934 on suit. -arned premium reserve of $29,188 to the said J. W. 
Stinson, treasa s-tax collector of Mecklenburg County, notifying said 
J. W. Stinson, ‘casurer-tax collector at the time of said payment that 
it) “lsaid ta + said uncarned premium reserve under protest. 

eer . days after such payment under protest the said 
Hardware Mae Fire Insurance: Company demanded in writing from 
the suid J. W. S inson, treasurer-tax collector of Mecklenburg County, 
MV tay 8 M46 5, s6 paid by the said Hardware Mutual Fire 
Jnsuruance Company uuder protest. 

“13. The said tax of $166.37 was not refunded within ninety days 
thereafter, and has not up to the present time been refunded to the said 
Hardware Mutual Fire Insurance Company, or to anyone for said 
Company. 

“14. The said Hardware Mutual Fire Insurance Company, on 24 
April, 1985, made its tax return for the year 1935, listing im said tax 
return with the list taker for Charlotte Township, Mecklenburg County, 


the pr per. uf cid Tivrdware Mutual Fire Insurance Company as 
‘hovs: 
TOtAl SOLCCNE Credit noc cco ccrcsyeesseeseiasepaces cinieinjatatosennass $73,918.00 


Deductions therefrom: 
Amount of unsecured book accounts 


and bills payable April 1, 1935.............. $ 5,857.00 
Unearned premiums... eee 32,785.00 38,592.00 
Net value of solvent credits....0...00...0000.ccccccccceceeeeceee teens $35,326.00 
Personal propery series tte terete tie anette ana wiale ce: $00.00 
Grand Ota ls sabato a vse a atc achat, $36,126.00 


“15. Thereafter, before the Board of Equalization and Review of 
Mecklenburg County had adjourned, and before the tax list and assess- 
ment roll of Mecklenburg County for the year 1935 had been approved, 
notice having been mailed to the taxpayer by the clerk of said board of 
county commissioners of Mecklenburg County that the unearned pre- 
mium reserve had been discovered and listed for taxation, and that said 
board would proceed to assess same at its next regular meeting, said 
board of county commissioners, at its next regular meeting, assessed for 
the year 1935 said unearned premium reserve of said Hardware Mutual 
Fire Insurance Company, amounting to $32,735, which had been de- 
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ducted by said company from its solvent credits in its tax return, and 
thereupon said treasurer-tax collector of Mecklenburg County and said 
board of commissioners of Mecklenburg County demanded that said 
Hardware Mutual Fire Insurance Company pay a tax on said unearned 
premium reserve of said Hardware Mutual Fire Insurance Company 
amounting to $32,735, at the rate of 61 cents on the hundred dollars on 
said unearned premium reserve levied, assessed, and charged by the 
board of county commissioners of Mecklenburg County on said un- 
earned premium reserve, the tax so demanded being $199.68, subject to 
discount of 244% if paid in July, 1935, net amount being $194.69. 

“16. Pursuant to such demand the said Hardware Mutual Fire 
Insurance Company, on 23 July, 1935, paid to said J. W. Stinson, 
treasurer-tax collector, said net amount of tax of $194.69 for the year 
1935 on said unearned premium reserve of $32,735, notifying said 
treasurer-tax collector at the time of said payment that it paid said tax 
on said unearned premium reserve under protest. 

“17. Within 30 days after such payment under protest the said Hard- 
ware Mutual Fire Insurance Company demanded in writing from the 
said J. W. Stinson, treasurer-tax collector of Mecklenburg County, the 
sald tax of $194.69 so paid by the said Hardware Mutual Fire Insurance 
Company under protest. 

“18. The said tax of $194.69 was not refunded within ninety days 
thereafter and has not up to the present time been refunded to the said 
Hardware Mutual Fire Insurance Company, or to anyone for said 
company. 

“The question in difference between said parties arising upon the 
facts herein set forth is: 

“1. Whether the said county tax of $166.37 on the said unearned pre- 
mium reserve of said Hardware Mutual Fire Insurance Company of 
$29,188' for the year 1934 levied, assessed, and charged, paid under 
protest and demanded back, as herein set forth, is for any reason invalid 
or excessive; and whether the said Hardware Mutual Fire Insurance 
Company is entitled to recover from the said J. W. Stinson, treasurer-tax 
collector of Mecklenburg County, N. C., the said county tax of $166.37 
on such unearned premium reserve, with interest. 

“2. Whether the said county tax of $199.69, subject to discount of 
21 per cent if paid in July, 1935, net amount being $194.69 on the said 
unearned premium reserve of $32,735 for the year 1935 levied, assessed, 
charged, paid under protest and demanded back, as here:n set forth, is 
for any reason invalid or excessive, and whether the said Hardware 
Mutual Fire Insurance Company is entitled to recover from the said 
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J. W. Stinson, treasurer-tax collector of Mecklenburg County, N. C., 
the said county tax of $194.69 on such unearned premium reserve, with 
interest. 
Harpware Mutvar Fire Insurance Company, 
By W. W. Warr, President. 
“Attest : 
Artuur R. Craic, Secy. 
(Seal of Hardware Mutual 


Fire Insurance Company.) 


MeEcKLENBURG County, 
By B. J. Hunter, Chm. Co. Comm. 
J. W. Stinson, Treasurer-Tax Collector 
for Mecklenburg County, N.C.” 


The judgment of the court below is to the effect: “(1) That said 
county tax of $166.37 upon said unearned premium reserve of the Hard- 
ware Mutual Fire Insurance Company paid by the Hardware Mutual 
Fire Insurance Company for the year 1934 is invalid, and that the said 
Hardware Mutual Fire Insurance Company recover of the said J. W. 
Stinson, treasurer-tax collector of Mecklenburg County, the sum of 
$166.37, being the amount of the county tax on said unearned premium 
reserve of said Hardware Mutual Fire Insurance Company as aforesaid, 
together with interest thereon from 8 March, 1935, until paid. (2) It 
is further ordered, adjudged, and decreed that said county tax of $194.69 
upon said unearned premium reserve of the said Hardware Mutual Fire 
Insurance Company paid by said Hardware Mutual Fire Insurance 
Company for the year 1935 1s valid, and that the Hardware Mutual Fire 
Insurance Company recover nothing of said J. W. Stinson, treasurer-tax 
collector of Mecklenburg County, on account of the county tax of 
$194.69 on said unearned premium reserve of the Hardware Mutual 
Fire Insurance Company for the year 1935 paid by said Hardware 
Mutual Fire Insurance Company as aforesaid.” 

There are two exceptions and assignments of error in the record: 
(1) By J. W. Stinson, treasurer-tax collector of Mecklenburg County, 
N. C., and Mecklenburg County, N. C., that the court erred in giving 
judgment in favor of the Hardware Mutual Fire Insurance Company 
for repayment of the 1934 county tax, amounting to $166.37, and inter- 
est; and (2) by Hardware Mutual Fire Insurance Company that the 
court erred in refusing to give judgment in its favor for repayment of 
the 1935 county tax, amounting to $194.69, and interest. Both parties 
appealed to the Supreme Court. Afhrmed on the 1st exception and 
assignment of error; reversed on the 2nd exception and assignment of 
error. 
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Chase Brenizer and Cansler & Cansler for plaintiff. 

J. Clyde Stancill and Henry E. Fisher for J. W. Stinson, Treasurer- 
Tax Collector for Mecklenburg County, and for Mecklenburg County, 
N.C. 


Crarkson, J. As we answer the second exception and assignment of 
error in favor of plaintiff, we see no reason to discuss the question in- 
volved in the first exception and assignment of error, as to whether, 
under the facts and circumstances of this case, the taxing authorities can 
go behind the returns. We may say, however, that the plaintiff’s tax 
returns for the year 1934 showed clearly a deduction for “unearned 
premiums” and the amount of same. This was approved by the Board 
of Equalization and Review of Mecklenburg County. The amount 
plaintift was due for tax was placed on the tax list and assessment roll 
for Mecklenburg County. In the findings of fact is the following: 
“The said tax hst and assessment roll containing such assessment and 
valuation was approved and certified to by said Board of Equalization 
and Review as provided by law, and delivered to the treasurer-tax col- 
lector of Mecklenburg County, to whom said Hardware Mutual Fire 
Insurance Company on 30 October, 1934, paid the sum of $109.50, being 
a tax levied by the Board of County Commissioners of Mecklenburg 
County at the rate of 57 cents on the one hundred dollars on the said 
grand total of $19,210.” 

The plaintiff, like any other taxpayer, in good faith gave in its tax. 
The authorities, in clear written language and knowledge of the “un- 
earned premiums” being deducted, and with this knowledge they ac- 
cepted the “returns” and levied the tax and collected same. Plaintiff 
paid its tax as assessed, and later the additional tax on the “unearned 
premiums,” and, in conformity to the statute, paid this amount assessed 
under protest and sues to recover the amount back. The court below 
decided this aspect in plaintifi’s favor, and we see no error from the 
position we take on the second exception and assignment of error. 

On the second exception and assignment of error, we think the court 
erred in not giving judgment for plaintiff. The record discloses that a 
tax investigator concluded that plaintiff’s return was not correct as to it 
deducting the “unearned premiums” as a liability from its solvent 
credits and had the proper tax authorities to make assessment disallow- 
ing same. Plaintiff paid the tax for 1935 under protest, in conformity 
to the statute, and sues to recover the amount back. The court below 
held that the tax authorities could tax this “unearned premiums’—in 
this we think there was error. This is practically the only question 
involved on this appeal. 

Constitution of North Carolina, Art. V, sec. 3, in part, is as follows: 
“Laws shall be passed taxing, by a uniform rule, all moneys, credits, 
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investments in bonds, stocks, joint stock companies, or otherwise; and, 
also, all real and personal property, according to its true value in 
money,” ete. 

N. C. Code, 1935 (Michie), sec. 7971 (18): “Property subject to 
taxation-—All property, real and personal, within jurisdiction of the 
State, not especially exempted, shall be subject to taxation.” See sec- 
tions 7971 (18), (19), (86). 

Section 7971 (46), subsec. 25: “It is the purpose of this section to 
require, and it shall be the duty of each and every taxpayer to furnish, a 
complete and itemized list of the solvent credits, property, or things of 
yalue owned or possessed by him or in his control.” Section 7971 (50), 
subsecs. 1, 2, 3, and 4, provides for discovery of taxable property not 
listed, by certain tax authorities, and listing same. 

The Constitution and the above acts and the other acts on the subject 
are broad and comprehensive that all real and personal property shall be 
subject to taxation except that which is exempt by the Constitution. 
Section 7971 (47) provides: “All bona fide indebtedness owing by any 
taxpayer as principal debtor may be deducted by the list taker or assessor 
from the aggregate amount of the taxpayer’s credits, shown in items 
twenty and twenty-one of section 7971 (46).” Section 7971 (46), subsec. 
(21)—(what tax list shall contain): “All solvent credits with accrued 
interest thereon, whether money on deposit, mortgages, bonds, notes, bills 
of exchange, certified checks, accounts receivable, or in whatever other 
form or credit and whether owing by any state or government, county, 
city, town, township, person, persons, company, firm, or corporation 
within or without the State.” 

The policy written by the plaintiff is the Standard Fire Insurance 
Policy required by the North Carolina statute (N. C. Code, 1935 
[Michie], sec. 6437), in part, provides as follows: (Under Cancellation 
of Policy) “This policy shall be canceled at any time at the request of 
the insured, in which case the company shall, upon demand and sur- 
render of this policy, refund the excess of paid premium above the 
customary short rates for the expired time. This policy may be can- 
celed at any time by the company by giving to the insured a five days’ 
written notice of cancellation with or without tender of the excess of 
paid premium above the pro rata premium for the expired time, which 
excess, if not tendered, shall be refunded on demand. Notice of can- 
cellation shall state that said excess premium (if not tendered) will be 
refunded on demand.” 

Section 6294 provides, in regard to this unearned premium reserve, as 
follows: “Liabilities and reserve fund determined. To determine the 
liability of an insurance company, other than life and real estate title 
insurance, upon its contracts, and thence the amount such company 
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must hold as a reserve for reinsurance, the Insurance Commissioner 
shall take the actual unearned portion of the premium written in its 
policies. In case of the insolvency of any company, the reserve on 
outstanding policies may, with the consent of the Commissioner, be used 
for the reinsurance of its policies to the extent of their pro rata part 
thereof.” 

From a reasonable construction of the above statutes we think the 
unearned premiums a liability of the company. This statute in no way 
impinges on the Constitution. Unearned premiums, ipso facto, to some 
extent denote a liability. “Unearned premium—That portion which 
must be returned to insured on cancellation of policy. Hina Ins. Co. v. 
Hyde, 315 Mo., 113, 285 S. W., 65, 71.” Black’s Law Dictionary (3d 
Ed.), p. 1404. 

The cases cited by the litigants are in woeful conflict, and we see no 
necessity to discuss them; but where statutes are in existence in the 
different states on the subject, as in this State, by the weight of authority 
the courts seem generally to hold that unearned premiums are a liability 
and can be deducted from solvent credits. We see no reason why the 
statutes in this State should be nullified. Plaintiff, within its legal 
rights recognized by statutory enactment, deducted its unearned premium 
as a liability from its solvent credits. The taxing authorities recognized 
this method, until the tax investigator decided otherwise, hence this 
controversy. 

It goes without saying that no tax should be imposed which is not 
just, on elther corporation or individual. The ideal of government is 
equal justice, under law. Later, when the premiums are earned or 
returned, they will be taxed, and no escape from tax can take place by 
deducting unearned premiums from solvent credits. We have set forth 
the lengthy agreed statement of facts—the controversy without action— 
in full, so as to show the bona fide contentions of the litigants. The 
able brief of counsel for defendants, citing cases in different jurisdic- 
tlons, was persuasive but not convincing, as in this State we have stat- 
utes on the subject. 

On the first exception and assignment of error, made by defendants, 
we find no error. On the second exception and assignment of error, 
made by plaintiff, we find error. The judgment of the court below is 
affirmed on the first exception and assignment of error, made by defend- 
ants, and reversed on the second exception and assignment of error, 
made by plaintiff, 

Reversed on plaintiff’s appeal. 

Affirmed on defendants’ appeal. 
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COUNTY OF MECKLENBURG anno THE BOARD OF COUNTY COMMIS- 
SIONERS FOR MECKLENBURG COUNTY v. STERCHI BROTHERS 
STORES, INC., A CORPORATION. 


(Filed 29 April, 1936.) 


1. Taxation B a—Personalty of nonresidents is taxable by this State when 
such personalty has a taxable situs here. 

N. C. Code, 7971 (18) (6), does not exempt from ad valorem taxes in 
this State personal property owned by nonresidents when such personal 
property has a taxable situs in this State, it being the intent of the stat- 
utes construed in pari materia to subject all property within the jurisdic- 
tion of the State to ad valorem taxation, unless such property is exempt 
from taxation by the Constitution. N. C. Code, 7971 (18), subsec, 10; 
7971 (36), subsee. 1; 7971 (13); Constitution of North Carolina, Art. V, 
sec. 3. 


2. Constitutional Law I b-——Taxation of personalty of nonresidents having 
‘‘business situs’’ in this State does not violate 14th Amendment of 
Federal Constitution. 


The taxation of personal property of nonresidents by this State when 
such personal property has acquired a taxable situs here does not violate 
the provisions of the 14th Amendment of the Federal Constitution, the 
rule that personal property follows the domicile of the owner being sub- 
ject to an exception when such personalty is held in such a manner as to 
create a “business situs’ for the purpose of taxation. 


3. Taxation B a—Held: Under facts of this case, personalty of nonresi- 
dent had acquired ‘‘business situs’’ in this State for purpose of taxa- 
tion. 

Defendant, a nonresident corporation operating several stores, and 
having its principal office in another state, maintained one store in this 
State, which sold merchandise for cash or upon installments under con- 
ditional sales contracts. The contracts to pay were collected by the store 
in this State selling the merchandise, and collections therefrom deposited 
here to the credit of the home office, the current expenses of the store 
being paid by its checks on another account furnished by the home office 
out of its general fund. Some of the conditional sales contracts were 
registered in this State, and the laws of this State resorted to, when 
necessary, to enforce collection. Held: The conditional sales contracts 
and promises to pay acquired a “‘business sifus’’ here, and are solvent 
credits subject to an ad valorem tax in this State. 


4. Taxation C b—Defendant held not entitled to complain of assessment 
of personal property for taxation by plaintiff county. 

Plaintiff county ascertained the amount of personal property of defend- 
ant nonresident corporation having a “business situs’ in this State, and 
liable for taxation as solvent eredits by the county by ascertaining the 
total assets of the defendant and the percentage of such assets found in 
the county, and allowing the same per cent of its total liabilities to be 
deducted therefrom. Defendant complained that defendant county had 
made its own rule in ascertaining the solvent credits in the county subject 
to taxation in violation of Art. I, see. 8, of the State Constitution. Held: 
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Defendant failed to list its solvent credits for taxation as required by law, 
N. ©. Code, 7971, 18, subsecs. 6 and 10, in which event it could have de- 
ducted its liabilities in the county, N. C. Code, 7971 (47), and defendant 
was not prejudiced by the assessment of its personal property for taxation 
as determined by the county. 


Appra by defendant from Shaw, Emergency Judge, at March Term, 
1936, of MeckLenBuRa. Affirmed. 

This is a submission of controversy without action. N. C. Code, 
1935 (Michie), sec. 626. Jurat by litigants. 

The agreed statement of facts is as follows: 

“1. Sterchi Brothers Stores, Inc., is, and was at all times hereinafter 
mentioned, a corporation duly chartered, organized, and existing under 
and by virtue of the laws of the State of Delaware, with its main office 
and principal place of business located in Knoxville, Tennessee. 

“2. That Mecklenburg County is a political subdivision of the State 
of North Carolina, and body corporate. That B. J. Hunter, H. W. 
Harkey, A. D. Cashion, R. F. Dunn, and A. H. Wearr. are the duly 
elected, qualified, and acting members of the board of commissioners of 
said county, and as such have the power and authority to assess ad 
valorem taxation of property located in said county lawfully subject to 
taxation. 

“3. That the defendant corporation operates a number of stores in 
several states, but has no store in the State of Delaware, and that all 
stores are operated under the direct supervision and control of the 
Knoxville, Tennessee, office. They also own and operate a store located 
in the city of Charlotte, Mecklenburg County, North Carolina, for the 
sale of furniture and other types of merchandise in the nature of home 
furnishings. 

“4, That all of the said merchandise is sold either for cash or for an 
initial cash payment and a conditional sales contract or agreement to 
pay for the balance of said purchase price, in which said contract or 
agreement to pay the debtor agrees to pay in weekly or monthly install- 
ments the balance of said purchase price. That the execution of the 
contracts or agreements to pay is in such manner as to anable the de- 
fendant to record said contracts or agreements to pay, some of which 
are recorded in Mecklenburg County, and some of which are not. The 
Charlotte store of the defendant sells to purchasers in Mecklenburg and 
other counties of North Carolina, and also to purchasers who reside in 
the State of North Carolina. All of these contracts or agreements to 
pay are retained in the Charlotte office and are collected by the Char- 
lotte office. Where necessary, the laws of the location of the debtor are 
used to enforce the collection. 

“5. That all funds collected, either by cash or on the contracts or 
agreements to pay by the Charlotte office, are deposited to the account 
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of Sterchi Brothers Stores, Inc., in the Union National Bank of Char- 
lotte, North Carolina, and are subject to withdrawal only by Knoxville 
office of the defendant. 

“6, Local operating expenses, such as salaries, water, light, telephone, 
and heat, but exclusive of rent and the purchase of merchandise, are 
paid by checks drawn by the local store on the American Trust Com- 
pany, out of an account which is supplied by the home office out of its 
general fund. The rent is paid direct by the home office at Knoxville, 
and all merchandise is bought and paid for direct by the home office, 
including accounts payable incurred for merchandise sent to the local 
store, said accounts payable not being entered on the books of the local 
unit as an obligation of said local unit. 

“7. The defendant pays ad valorem taxes on merchandise and cash on 
hand each year on the tax listing date. 

“8. On the tax return date in 1935, the defendant owned, and held in 
physical custody of their Charlotte store, contracts and agreements to 
pay as hereinabove referred to in amounts aggregating in excess of 
$36,295. 

“9, That the defendant did not list for taxation for the year 1935 the 
above mentioned contracts and agreements to pay as hereinabove referred 
to for ad valorem taxes in Mecklenburg County; however, at the time 
of said listing, the defendant called attention to the tax listing authori- 
ties to said contracts or agreements to pay, but contended that under the 
law of North Carolina said contracts or agreements to pay were not 
subject to ad valorem taxes in Mecklenburg County; that thereafter the 
county of Mecklenburg, through its duly elected and qualified board of 
county commissioners, listed the said contracts or agreements to pay 
hereinbefore referred to and assessed the same for taxation against the 
defendant, notwithstanding the objection made at the time by the defend- 
ant; that thereafter the defendant gave notice of appeal, filed the neces- 
sary bond, all as required by law, and in accordance with the statutes 
pertaining thereto, and appealed from the lsting and assessment made 
by the county of Mecklenburg, acting through its board of county com- 
missioners and the Board of Equalization and Review in connection with 
the said contracts or agreements to pay to the Superior Court of Meck- 
lenburg County, North Carolina. 

“10, The contracts or agreements to pay are not listed as such for 
ad valorem taxes in the State of Tennessee, or elsewhere, but the State 
of Tennessee has a capital stock tax, which defendant contends taxes 
these accounts indirectly as part of the assets back of the capital stock. 

“11. It is agreed that the amount of $32,295 is net solvent credits, 
which the plaintiff seeks to tax, was arrived at as follows: The tax 
supervisor ascertained the total assets of the defendant and the per- 
centage of such assets in Mecklenburg County; the defendant was 
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allowed as deductions against solvent credits the same percentage of its 
total labilities as its assets in Mecklenburg County bore to the total 
assets of the defendant. 

“12. It is stipulated and agreed by and between the parties to this 
action that all legal formalities have been complied with and that this 
case is properly before the court for adjudication. 


“CONTENTIONS OF THE PARTIES. 


“1. Sterchi Brothers Stores, Inc., contends that the aforesaid contracts 
or agreements to pay are not subject to ad valorem taxation in Meck- 
Jenburg County, North Carolina. 

“2. Mecklenburg County contends that the above mentioned contracts 
or agreements to pay are subject to ad valorem taxation ‘n Mecklenburg 
County, North Carolina. HE. Fiavee 


J. Crypp STANCILL, 
Attorneys for Mecklenburg County and 
Board of County Commissioners. 
E. A. HILker, 
Attorney for Stercht Brothers Stores, Incorporated.” 


The judgment of the court below is as follows: “This cause coming on 
to be heard before his Honor, Thomas J. Shaw, judge holding extra 
courts in Charlotte, North Carolina, and being heard on the agreed 
statement of facts, as appears in the record in this cause, and the court 
being of the opinion that the solvent credits of $36,295 in question, as 
set out in the agreed statement of facts, are subject to ad valorem taxa- 
tion in Mecklenburg County, N. C. It is therefore ordered, adjudged, 
and decreed that the action of the board of county commissioners of 
Mecklenburg County in hsting said contracts or agreements to pay and 
assessing saine for taxation against the defendant be and is hereby 
affirmed. This 25 March, 1936. Thos. J. Shaw, Judge presiding.” 

The defendant excepted and assigned error to the judgment as signed, 
and appealed to the Supreme Court. 


J. Clyde Stancill and Henry E. Fisher for plaintiffs. 
E.. A. Hitker for defendant. 


Crarxson, J. In the agreed statement of facts (3) is the following: 
“That the defendant corporation operates a number of stores in several 
states, but has no store in the State of Delaware, and that all stores are 
operated under the direct supervision and eontrol of the Knoxville, 
Tennessec, office. They also own and operate a store located in the city 
of Charlotte, Mecklenburg County, North Carolina, for the sale of fur- 
niture and other types of merchandise in the nature of home furnish- 


ings.” The defendant is a Delaware corporation, 


N.C.] SPRING TERM, 1936. 83 
MECKLENBURG COUNTY v, STERCHI BROS. STORES. 


The merchandise from the Charlotte store is sold to purchasers in 
Mecklenburg County and other counties in North and South Carolina, 
for either cash or partly cash and the balance in weekly or monthly 
installments, under conditional sales contracts or agreements, some of 
which are recorded. These contracts to pay are retained and collected 
by the Charlotte office and, when necessary, the laws where the debtor 
resides are resorted to to enforce collection. The funds are deposited in 
defendant’s name in a Charlotte bank and subject to withdrawal by the 
Knoxville office. Local operating expenses, exclusive of rent and the 
purchase of merchandise, are paid by check drawn by the local store on a 
Charlotte Bank, out of an account which is supplied by the Knoxville 
office out of its general fund. The Knoxville office pays the rent and 
furnishes the merchandise, this is not entered on the books of the local 
unit as an obligation. The contracts or agreements are not listed for 
ad valorem tax in Tennessee or elsewhere, but the State of Tennessee has 
a capital stock tax which defendant contends taxes these accounts indi- 
rectly as part of the assets back of the capital stock. The defendant 
pays ad valorem taxes on merchandise and cash on hand each year on 
the tax listing date. Facts: (8) “On the tax return date in 1935 the 
defendant owned and held in physical custody of their Charlotte store 
contracts and agreements to pay as hereinbefore referred to in amounts 
aggregating In excess of $36,295.” 

Plaintiffs, the governing authorities of Mecklenburg County, N. C., 
listed these contracts or agreemetits and assessed the same for taxation 
against the defendant. The defendant made objection, in conformity to 
law, and appealed to the Superior Court of Mecklenburg County, ». C. 
The court below held that these solvent credits were subject to an ad 
valorem tax in North Carolina, and in this we see no error. 

Does such a tax levy contravene the State Constitution and the 14th 
Amendment of the Federal Constitution? We think not. 

As a general rule, the principle “mobilia personam sequuntur” governs 
the situs of tangible property for the purpose of taxation. In other 
words, movables follow the law of the person. There is a well recog- 
nized and just exception to this rule where there is a “business sifws”’ 
of intangibles separate and apart from the domicile of the owner. When 
the manner of doing business establishes this sews, the intangibles are 
taxable, and this does not contravene Art. XIV, sec. 1, of the Federal 
Constitution (in part), as follows: “No state shall make or enforce any 
law which shall abridge the privileges or immunities of citizens of the 
United States; nor shall any state deprive any person of life, liberty, or 
property without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws.” 

“Business situs—A situs acquired for tax purposes by one who has 
carried on a business in the state more or less permanent in its nature. 
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Endicott, Johnson & Co. v. Multnomah County, 190 P., 1109, 1111, 
96 Or., 679. A situs arising when notes, mortgages, tax sale certificates 
and the like are brought into the state for something more than a tempo- 
rary purpose, and are devoted to some business use there, and thus 
become 1ncorporated with the property of the state for revenue purposes. 
Honest v. Gann, 244 P., 233, 235, 120 Kan., 365; Lockwood v. Blodgett, 
138 A., 520, 525, 106 Conn., 525.” Black’s Law Dictionary (3d Ed.), 
Di201,; 

In Cooley Taxation, Vol. 2 (4th Ed.), sec. 465 (pp. 1031-387), speak- 
ing to the subject, it 1s said: “Business setws—In General. While ‘the 
undoubted rule is that, for the purposes of taxation, a debt is property 
at the residence or domicile of the creditor,’ it is also true that a debt 
may acquire a situs elsewhere. ‘Business situs’ has come to be a well 
recognized term in the law of taxation. Primarily, it is an exception 
to the rule that the stfus of intangible personal property is at the domi- 
cile of the owner, so as to make property which has acquired a ‘business 
situs’ in a state other than the domicile of the owner taxable in such 
state. The rule is settled that credits belonging to a nonresident may 
acquire a business situs so as to be taxable; but just what will constitute 
a business situs is not susceptible of precise definition. ‘This ‘business 
situs’ means, it would seem, what the words indicate, 2. ¢., a situs in 
another state where a nonresident is doing business through an agent, 
manager, or the like, in which business and as part thereof business 
credits, such as open accounts, notes, mortgages, deposits in bank, etc., 
are used and come within the protection of the state. The question 
arises in connection with various business transactions ccnducted by a 
person or corporation, generally through an agent, in anotaer state; but 
the most common application of the rule 1s where a resident of one state 
has an agent in another state who loans money of the nonresident, more 
or less as a regular business, and takes care of the collections and rein- 
vestments, in which case the notes, mortgages, etc., taken by the agent 
are held to be subject to taxation although the owner is a nonresident. 
The rule of business situs has been applied also to credits arising from 
loans made by agents of forelgn insurance companies; credits arising 
from premiums due in connection with the local business of an insurance 
company; credits arising from a business in the state as a branch of the 
business of a foreign corporation or partnership; a branch brokerage 
business conducted through a local agent; and the sale of lands through 
agents,” 

In Redmond v. Commissioners, 87 N. C., 122, we find: Facts: “The 
plaintiffs are domiciled in the State of New York, but were owners of 
lands lying in several of the counties of this State, which had been sold 
by their agent, who keeps an office in the town of Rutherfordton in this 
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State, and had power to sell and execute covenants for title and to collect 
the money. The covenants to pay the purchase moneys are solvent only 
because of the fact that the title to the lands is retained as a security. 
These covenants for the purchase money amount to many thousands of 
dollars, and are all kept in the office of said agent at Rutherfordton; 
and the single question presented in the record is, whether they are liable 
to a State, county, and corporation tax.” At p. 123 it is said: “The 
theory of taxation is, that the right to tax is derived from the protection 
afforded to the subject upon which it is imposed. . . . The actual 
situs and control of the property within this State, and the fact that it 
enjoys the protection of the laws here, are conditions which subject it to 
taxation here; and the legal fiction, which 1s sometimes for other pur- 
poses indulged, that 1t is deemed to follow the person of the owner, and 
to be present at the place of his domicile, has no application. In such 
ease, the maxim mobilia personam sequuntur gives way to the other 
maxim in fictione juris semper equitas exrstat.” This Court held in the 
above case that the intangibles were taxable, citing many cases in other 
jurisdictions. This decision was rendered in 1882 and has been the 
unquestioned law of this State ever since. 76 American Law Reports 
(Anno.), p. 820. Ransom v. Board of Comrs. of Town of Weldon, 194 
Mie O28 ts 

Cooley, supra, cites a wealth of authorities to support the text, both 
state and Federal authorities: New Orleans v. Stempel, 175 U. S., 309, 
22 L. Ed., 174; Bristol v. Washington County, 177 U.S., 183, 44 L. Ed., 
701; State Board of Assessors v. Comptoir National D’E'scompte, 191 
U.S., 388, 48 L. Ed., 232; Metropolitan Life Ins. Co. v. New Orleans, 
205 U. S., 395, 51 L. Ed., 853. 

The defendant contends that Farmers’ Loan & Trust Co. v. Minne- 
sota, 280 U.S., 204, 74 L. Ed., 371, is authority for its contention. We 
think not. On the contrary, we find that opinion an affirmation of the 
above “business stéus” principle. At page 218 it is said: “New Orleans 
v. Stempel, supra, Bristol v. Washington County, supra, and Liverpool 
él. &d G. Ins. Co. v. Board of Assessors, 221 U. S., 346, 55 L. Ed., 762, 
recognize the principle that choses in action may acquire a situs for 
taxation other than at the domicile of their owner if they have become 
integral parts of some local business. The present record gives no occa- 
sion for us to inquire whether such securities can be taxed a second time 
at the owner’s domicile.” There are numerous decisions in different 
states that have adopted the “business situs’ of intangibles for taxation. 

We think the case of Wheeling Steel Corporation v. Fred L. Fox, Tax 
Comr. of West Va., delivered by Chief Justice Hughes 18 May, 1936, 
fully sustains the position we have taken, and the Court has added same 
to the opinion after being handed down, as the matter involves a Federal 
question. 
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Art. V, sec. 3, of the N. C. Const., provides: ‘‘Laws shall be passed 
taxing, by a uniform rule, all moneys, credits, investments in bonds, 
stocks, joint stock companies, or otherwise; and, also, all real and per- 
sonal property, according to its true value in money,” ete. In accordance 
with this constitutional mandate, the North Carolina Legislature has 
enacted the following statutes: N.C. Code, 1985 (Michie), see. 7971 
(13)—“All property, real and personal, within jurisdiction of the State, 
not especially exempted, shall be subject to taxation.” Sec. 7971 (18)— 
‘Personal property shall include: (10) All other personal property not 
herein enumerated and not expressly exempted by law.” 

In Latta v. Jenkins, 200 N. C., 255 (258), it is said: “By virtue of 
the provisions of section 3 of Article V of the Constitution of North 
Carolina, all property, real and personal, in this State is subject to taxa- 
tion, in accordance with a uniform rule, under laws which the General 
Assembly is required by the Constitution to enact, without regard to its 
ownership, and without regard to the purposes for whick. specific prop- 
erty 1s held.” 

In Town of Benson v. County of Johnston, 209 N. C., 751, it is de- 
elared: “Taxation is the rule and exemption the exception. The rule 
has repeatedly been laid down by this Court, the exemptions from taxa- 
tion are to be strictly construed,” citing authorities. 

Defendant cites section 7971 (18) (6): “All notes, bonds, accounts 
recelvable, money on deposit, postal savings, securities, and other credits 
of every kind belonging to citizens of this State over and above the 
amounts respectively owed by them, whether such indebtedness is due them 
from individuals or from corporations, public or private, and whether 
such debtors reside within or without the State.” It contends that the 
tax is limited “to citizens of this State’—‘‘whether such debtors reside 
within or without the State,” but section 7971 (18) (10) declares, “All 
other personal property not herein enumerated and not expressly ex- 
empted by law.” 

Section 7971 (386) (1)—(How to list property), in part. says: “Every 
person owning property, real or personal, is required to list and shall 
make out, sign, and deliver to the assistant supervisor, list taker, or 
assessor a statement, verified-by his oath, of all the real and personal 
property, money, credits, investments in bonds, annuities, or other things 
of value,” etc. The above section distinctly says, “Hvery person owning 
property, real or personal,” ete. Further: “Which was in the possession 
or control of such person or persons on the 1st of April, either as owner 
or holder thereof, oras . . . agent, factor, or in any other capacity.” 
These sections, construed i pari materia, clearly include intangible 
property to be the subject of taxation under the laws of this State. 
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Defendant contends that the Redmond case, supra, is based on a dis- 
similar revenue statute from the present ones, and contends that the 
1879 law, under which the decision is based, “phraseology of 1879 is all 
inclusive.” From the present statutes, taken in pari materia, we think 
is all inclusive, and the position taken by defendant is at least a “distinc- 
tion without a difference.” 

In the agreed statement of facts is the following: “11. It is agreed 
that the amount of $36,295 is net solvent credits, which the plaintiff 
seeks to tax, was arrived at as follows: The tax supervisor ascertained 
the total assets of the defendant and the percentage of such assets in 
Mecklenburg County; the defendant was allowed as deductions against 
solvent credits the same percentage of its total liabilities as its assets in 
Mecklenburg County bore to the total assets of the defendant.” The de- 
fendant contends that the plaintiffs made a rule of their own, contrary 
to the Constitution of North Carolina, Art. I, sec. 8, and the statute, in 
taxing defendant’s property. If this was done, we cannot see how de- 
fendant can complain. Defendant, under section 7971 (18) (6) and 
(10), and other sections referred to, was required to return all solvent 
credits. This was taxable. The defendant was entitled as against the 
solvent credits to deduct liabilities, bona fide indebtedness. Sec. 7971 
{47). Hardware Mutual Fire Ins. Co. v. Stinson et al., ante, 69. 

The defendant denied that it has such a “business sztus” in Mecklen- 
burg County, N. C., that was subject to taxation. Jf it had made its 
returns in Mecklenburg County, N. C., as it was required to do by law, 
it could have deducted its liabilities. We can see no prejudicial injury 
to defendant from the assessment as made by plaintiffs. We think from 
the agreed case that this was such a “business setws’’ as was subject to 
tax by the plaintiffs, the taxing authorities. If the defendant was 
allowed to escape tax in this jurisdiction, under the facts and cireum- 
stances of this case, a foreign corporation, by establishing a “business 
situs,” as in the present case, would have a special privilege over other 
installment stores of like nature located and doing business in Mecklen- 
burg County, N. C. Defendant could undersell them at least to the 
amount it escapes taxation on intangibles—which the other installment 
stores have to pay under the law. 

We think the tax valid, and the intangibles are taxable under the 
Constitution of North Carolina and the North Carolina Revenue <Act. 
The tax does not contravene the Constitution of North Carolina, Art. V, 
sec. 3; Art. I, sec. 8, nor the 14th Amendment to the Constitution of the 
United States. 

For the reasons given, the judgment of the court below is 


Affirmed. 
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CARL HEATER, By His NExt FRIEND, MRS. EFFIE HEATER, v. CAROLINA 
POWER AND LIGHT COMPANY. 


(Filed 29 April, 1986.) 


Negligence A c—Burned-out light bulb held not inherently dangerous, and 
doctrine of attractive nuisance held inapplicable. 


The complaint alleged that defendant light company replaced a burned- 
out bulb in a street light with a new bulb and left the old bulb on the 
side of the street, where it was picked up by a small child, carried into a 
yard and broken while it was being played with, that thereafter plaintiff, 
a fourteen-year-old boy, stepped on the broken glass and cut his foot, 
resulting in serious injury. Plaintiff alleged that the burned-out bulb 
was inherently dangerous and attractive to children, and that defendant 
was negligent in allowing it to remain where it was accessible to children. 
Held: Defendant's demurrer ore tenus to the complaint was properly 
sustained, the allegation that the bulb was inherently dangerous being a 
mere conclusion of the pleader, the bulb being described in the pleadings, 
and a light bulb not being inherently dangerous, and defendant's negli- 
gence, if any, in leaving the bulb on the side of the street, not being the 
proximate cause of plaintiff’s injury. 


AppraL by plaintiff from Barnhill, J., at Regular Term, 2 February, 
1936. From Waxr. Affirmed. 

This is a civil action, brought by Carl Heater, by his next friend, 
Mrs. Effie Heater, against defendant Carolina Power and Light Com- 
pany for actionable negligence, alleging damage. 

Facts: The defendant operated and maintained a street lighting sys- 
tem in the town of Cary, North Carolina, and as a part thereof main- 
tained a street light at the intersection of Harrison Street and the 
Durham highway (State Highway No. 10, U. S. No. 70), in which was 
used a large glass electric light bulb, cylindrical in shape. 

On or about 1 May, 1933, the ight bulb at the aforesaid intersection 
of Harrison Street and the Durham Highway became burned out or 
otherwise defective, and was by the defendant removed and replaced by 
a new one, and the defendant left the old bulb lying on the side of the 
street and highway, near the intersection, in view of and accessible to 
passersby; and shortly thereafter it was picked up by a young child and 
was by him carried to a nearby yard and broken while he was playing 
with it. 

Shortly thereafter the plaintiff, a boy about 14 years old, was playing 
with some other small boys in the yard where the light bulb had been 
broken, and came into contact with the pieces of sharp, curved glass and 
as a result his left foot was seriously, painfully, and permanently 
injured, 
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The said light bulb was made of thin, brittle, and very fragile glass, 
and was so constructed that it was very easily broken, leaving pieces of 
sharp, curved, and dangerous glass. 

The plaintiff alleged: “That shortly thereafter the plaintiff, knowing 
nothing of the aforesaid occurrence, was playing with some other small 
boys in the yard where the said bulb had been broken, and, without fault 
on his part but by reason of defendant’s negligence, came into contact 
with the pieces of sharp, curved, and dangerous glass from the aforesaid 
broken light bulb and suffered a serious, painful, and permanent cut and 
injury on his left foot. That the aforesaid injuries of the plaintiff were 
directly and proximately caused by the negligence of the defendant in 
the following particulars, among others, to wit: 

“(a) In that the defendant failed to use proper care to dispose of the 
used light bulb which was removed from the light fixture at the said 
intersection of Harrison Street and the Durham highway. 

‘“(b) In that the defendant left the said used light bulb, or caused or 
permitted the same to be left, where 1t was available to small children, 
and attractive to them. 

“(e) In that the defendant permitted the said light bulb, although of 
an inherently dangerous nature, to be broken, and the sharp, curved, and 
dangerous pieces thereof to be left without warning in a place where 
small boys were accustomed to play and did play, and where this plain- 
tiff did play, and where the plaintiff, while so playing, would and did 
come in contact with and was cut by the same. 

“(d) In that the defendant, with reckless disregard for the safety of 
the public (including this plaintiff), failed to take such bulb and break 
and dispose of it in such manner and place as to reasonably protect the 
public (including this plaintiff) from being injured thereby. 

“(e) In that the defendant negligently, carelessly, wrongfully, and 
recklessly permitted the said inherently dangerous instrumentality to 
become broken and the pieces thereof to be left where this plaintiff came 
into contact with the same, and was thereby seriously, painfully, and 
permanently injured.” 

The defendant denied the material allegations of the complaint, denied 
that it was guilty of negligence and set up the plea of contributory negli- 
gence. 

The judgment of the court below is as follows: “This cause coming on 
to be heard before his Honor, M. V. Barnhill, judge presiding, and a 
jury, at this the Second February Term, 1936; after the reading of the 
pleadings the defendant demurred ore tenus to dismiss the action upon 
the ground that the complaint failed to set up facts sufficient to consti- 
tute a cause of action; and, after hearing argument of counsel, the court 
being of the opinion that said demurrer ore tenus should be sustained: 
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Now, therefore, upon motion of Messrs. MacLean, Pou & Emanuel, coun- 
sel for the defendant, it is ordered and adjudged that defendant’s said 
demurrer ore tenus be and hereby is sustained, and this action is dis- 
missed. M. V. Barnhill, Judge presiding.” 

The plaintiff excepted, assigned error to the ruling of the court and to 
the judgment as signed sustaining the demurrer and dismissing the 
action, and appealed to the Supreme Court. 


Simms & Semms for plaintiff. 
MacLean, Pou & Emanuel and A. Y. Arledge for defendant. 


Per Curtam. The defendant demurred ore tenus to the complaint on 
the ground that “The complaint does not state facts sufficient to consti- 
tute a cause of action.” N.C. Code, 1935 (Michie), sec. 511 (6). The 
court below sustained the demurrer of defendant and dismissed the 
action. In this we see no error. 

The allegations of plaintiff that the bulb was “inherently dangerous” 
does not make it so. The bulb was described and the description does 
not make it inherently dangerous. It is not lke gunpowder, gasoline, 
dynamite, uninsulated electric wires, etc. These discarded electric bulbs 
are in the homes of every user of electric lights. Suppose a neighbor’s 
young child comes into a home and picks up a discarded bulb, takes it 
into the yard of another and breaks it, and a 14-year-old boy cuts his 
foot on it. Is it possible that there would be any liability to the owner 
of the home from which the bulb came? We think not. Although de- 
fendant is a corporation, the principle is the same. If the defendant 
had been negligent, its negligence was not the proximate cause of the 
injury. Juneberry vu. Rh. #., 187 N. C., 786; Stephens v. Lumber Co., 
191 N. C., 23, 

The judgment of the court below is 

Affirmed. 





BENJAMIN GERKS v. HARRY WEINSTEIN 
and 
C. N. HINER v. HARRY WEINSTEIN. 


(Filed 29 April, 1936.) 
Parties A c— 
A motion by a party to be allowed to intervene and claim the property 
involved in the action is correctly denied where movant fails to identify 
the property claimed by her as the property in suit. 
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AppEaL by Emma Mayer, movant, from Barnhill, J., at February 
Term, 1936, of Waxre. Affirmed. 

The above entitled causes were consolidated in the Superior Court for 
the purpose of hearing the motion of Emma Mayer that she be allowed 
to intervene in each of said causes, and to set up therein her claim under 
a chattel mortgage to certain personal property on which the sheriff of 
Wake County had levied under an execution issued to him on the judg- 
ment against the defendant in each cause. 

The motion was denied, and Emma Mayer, the movant, appealed to 
the Supreme Court, assigning error. 


Tittle & Wilson for plarnttffs. 
A. B. Breece for movant. 


Per CurtaM. In the absence of any evidence at the hearing tending 
to show that the property on which the sheriff has levied is the same 
property as that described in the chattel mortgage, there was no error 
in the order denying the motion. 

The motion was not supported by affidavit or other proof that the 
movant has any interest in or title to the property on which the sheriff 
had levied. The movant failed to show that she had a right to intervene, 
and for that reason the order denying her motion is 


Affirmed. 





MRS. A. D. N. HUNTER, TRUSTEE OF THE ESTATE OF R. N. HUNTER. 
DECEASED, ET AL., v. McCLUNG REALTY COMPANY, J. W. McCLUNG, 
AND J. W. McCLUNG, JR. 


(Filed 29 April, 1936.) 
Usury B c—— 

The statutory penalty for usury may not be recovered against the 
payee of notes secured by deed of trust upon evidence showing that a 
certain sum was paid the trustee in the deed of trust, but not paid to or 
received by the payee of the notes. 


Apprat by defendants from Moore, Special Judge, at February Term, 
1936, of MeckLensurG. No error. 

This is an action to recover on notes executed by the defendant Mc- 
Clung Realty Company, a corporation, and endorsed by the defendants 
J. W. McClung and J. W. McClung, Jr., and for the foreclosure of the 
deed of trust by which the said notes are secured. The notes sued on 
are payable to the order of the Independence Trust Company and Mrs. 
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A. D. N. Hunter, executors of R. N. Hunter, deceased, and are now 
owned by Mrs. A. D. N. Hunter, trustee of the estate of R. N. Hunter, 
deceased, and the Independence Corporation. 

At the trial the defendants admitted the execution of the notes, as 
alleged in the complaint, and relied upon the plea of usury, as alleged 
in their answer. 

The issue submitted to the jury was answered as follows: 

“In what amount, if any, are the defendants indebted to the plaintiffs? 
Answer: ‘$10,000, with interest from 17 March, 1933,’ ” 

From judgment in accordance with the verdict, the defendants ap- 
pealed to the Supreme Court, assigning errors in the trial. 


Stancil & Davis for plaintiffs. 
H, L. Taylor for defendants. 


Per Curtam. There was no evidence at the trial of this action tend- 
ing to show that the payees of the notes sued on received from the de- 
fendants interest at a rate in excess of six per centum per annum, or 
that they charged the defendants interest on said notes at such rate, and 
thereby became lable for the statutory penalties for usury. C. &., 2306. 

All the evidence showed that the sum of $217.50 was paid by the 
defendants to the Independence Trust Company, and that said sum was 
not paid to or received by the executors of R. N. Hunter, deceased, to 
whom the notes are payable. 

For that reason, there was no error in the refusal of the court to 
submit to the jury the issue tendered by the defendants, or in the per- 
emptory charge of the court to the jury on the issue submitted by the 
court. 

The judgment is affirmed. 

No error. 





T. D. SHARPE et at. y. E. P. SHARPE et At. 
(Filed 20 May, 19386.) 


Wills E f: Partition A a—It is necessary that three appraisers or commis- 
sioners act in partitioning or dividing property. 

The will in this case provided that the children of testator should 
select three appraisers, and that appraisers chosen by the children, or a 
majority of them, should divide the real and personal property equally 
among testator’s children. Testator’s children selected three appraisers 
in accordance with the will, but prior to final report one of the appraisers 
died, and some of the children moved that three new appraisers or com- 
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missioners be appointed by the court, but the other children objected to 
motion, and prayed that the court appoint only one appraiser or commis- 
sioner to take the place of the deceased appraiser, whereupon the court 
ordered the two surviving appraisers to complete the appraisal and file 
report, which report was later approved by the court. Held: Under the 
terms of the will and under the statutory provisions relating to partition, 
N. C. Code, 3219, it is necessary that three appraisers act in the matter, 
although two of them may file the report, N. C. Code, 3228, and the Supe- 
rior Court should have appointed a third appraiser or commissioner, N. C, 
Code, 637, and the confirmation and approval of the report based upon the 
findings of but two appraisers is reversible error. 


AppraL by defendants from Pless, J., at October Term, 1935, Civil 
Term of Guirrorp. Reversed. 

This is a special proceeding, brought by plaintiffs against defendants, 
to partition certain property under the last will and testament of Julius 
H. Sharpe, who died on 24 February, 1930. The last will and testament 
was admitted to probate on 1 March, 1930. 

The 4th Item of said will and testament is as follows: “It is my will 
and desire that all the property, both real and personal, of which I may 
be seized, shall be appraised by three disinterested men to be chosen by 
my children, or a majority of them; and said property, after paying the 
bequest to my wife aforesaid, shall be equally divided between my be- 
loved children, share and share alike; but the shares of Terry D. Sharpe, 
Gertrude Dawson, Edna Sharpe McLean, and Nellie Sharpe Jobe, shall 
be charged with the payment of the sum of money hereinafter set out; 
and my said children are to have and to hold said property in fee simple 
absolute except as hereinafter provided.” 

It is alleged by plaintiffs and admitted by defendants “That on or 
about ...... March, 19380, the children of the said Julius H. Sharpe met 
at the home of the deceased and appraisers were duly nominated and an 
election held; that upon counting the ballots cast by said children it was 
found that David J. White, J. O. McNairy, and R. C. Causey were duly 
elected as appraisers, having been chosen by a majority of the children 
of the said Julius H. Sharpe, deceased.” 

The prayer is as follows: “Wherefore, your petitioners pray that you 
will appoint David J. White, R. C. Causey, and J. O. McNairy, the 
appraisers heretofore selected by a majority of the children, to divide the 
estate, both real and personal, of the testator, between his children, share 
and share alike, as provided by the last will and testament of the said 
J. H. Sharpe, deceased, and if an equal division cannot otherwise be 
made, then to charge the more valuable dividends with such sums of 
money as they shall think necessary, to be paid to the dividends of infe- 
rior value in order to make an equitable partition, as contemplated by 
the testator in his will, and to report to your court their proceedings 
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under their hands, or the hands of any two of them, within a reasonable 
time, not exceeding sixty days after the notification of their appoint- 
ment.” 

The defendants in their answer, among other things, set forth that 
“there were gross mistakes in the valuation of some or all of the tracts 
described in the petition,” etc., and allege, among other things: “That 
said mistakes and errors are so gross, and it is so apparent that they are 
the result of the ignorance of the appraisers as to the comparative values 
of said tracts of land, and/or to their partiality, that they shock the con- 
science of the court; and were the court to permit the appraisal to stand, 
it would result in great injustice and hardship to the defendants, and 
would be unconscionable and inequitable as to them.” 

The case was transferred to the civil issue docket. Judge Thos, J. 
Shaw made the following order: 

“This cause coming on for a hearing before the Honorable Thomas J. 
Shaw, judge presiding, at the 4 April, 1932, Term of Guilford County 
Superior Court, and upon the reading of the pleadings it appearing to 
the court that the appraisers selected by the children of the testator 
under the provisions of paragraph four of the will of Julius H. Sharpe, 
deceased, have not completed the appraisal of the proper“ies referred to 
in said will, and the plaintiffs having moved for an order directing said 
appraisers to complete and file their report: 

“Now, therefore, it 1s ordered: 

“1. That David J. White, J. O. McNairy, and R. C. Causey, apprais- 
ers selected by the children of the said Julius H. Sharpe, deceased, by 
virtue of the power set out in his last will and testament, be and they are 
hereby directed to complete the appraisal of all the properties, both real 
and personal, of the testator, and make a partition of the same among 
the devisees named in said will, as provided thereby; and if said apprais- 
ers do not have the power under the terms of said will to partition the 
properties among the various devisees, the court hereby appoints the said 
David J. White, J. O. McNairy, and R. C. Causey commissioners, and 
directs them to partition the properties, both real and personal, of the 
testator between the devisees named in the will, as thereby provided, and 
to such end the said appraisers shall file a report as such setting forth 
therein the values of the dividends allotted to the devisees in partition- 
ing and setting apart to them the shares in said estate to which they are 
entitled, according to the terms of the last will and testament of the said 
J. H. Sharpe. They are further directed to file a report as appraisers 
and commissioners partitioning among the various devisees the shares to 
which they are entitled under the terms of said will and allotting to 
them such dividends, to the end that the properties, both real and per- 
sonal, of the testator may be equally divided between his children, share 
and share alike, as provided by his last will and testament. 
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“2. It is further ordered that the defendant E. P. Sharpe, as executor 
of J. H. Sharpe, deceased, shall exhibit to the appraisers all notes, mort- 
gages, and other personal property of every kind and nature belonging to 
said estate, to the end that said appraisers and commissioners heretofore 
named may appraise and partition said properties and make their re- 
ports to the next term of this court. 

“And this cause is retained for further directions, and this order is 
made without prejudice to the rights and all of plaintiffs and defend- 
ants.” 

The defendants excepted to the foregoing order, and, on 28 March, 
1935, made the following motion: “For and on account of the matters 
set out in the answer and amendment thereto, and on account of the 
death since the partial appraisal was made of one of the appraisers 
making the same, to wit, J. O. McNairy, and to the end that a new, 
complete, fair, and impartial appraisal and partition of the property 
described in the petition be made; the defendants move that the court 
appoint three new and disinterested appraisers and commissioners to 
partition the property described in the petition in accordance with the 
will of J, H. Sharpe and the provisions of law relating to partitions.” 

The matter came on for hearing on 24 May, 1935, before Judge P. A. 
McElroy, who made the following order: 

“This cause coming on for a hearing before the Hon. P. A. McElroy, 
judge presiding at the 19 May, 1935, Term of Superior Court, upon the 
motion of the defendants that the court appoint three appraisers in lieu 
of the three appraisers named in the order made by the Hon. T. J. Shaw, 
and entered in this cause at the April Term, 1932, for that one of said 
appraisers, to wit, J. O. McNairy, is now dead, and the petitioners hav- 
ing come into court and opposed such motion, but having agreed that the 
court might appoint one disinterested appraiser to serve in the place and 
stead of J. O. McNairy, deceased, and the defendants having opposed 
the appointment of only one appraiser and having insisted on their 
motion : 

“Now, therefore, it is ordered that the defendants’ motion be and the 
same is hereby denied, and the surviving appraisers named in the order 
of Hon. T. J. Shaw, dated 4 April, 1932, to wit, David J. White and 
R. C. Causey, are ordered to proceed with the performance of the duties 
imposed upon them and make their report to the court within thirty 
days from this date.” 

The defendants except to the foregoing order, and also to the ruling 
of the court overruling their motion to appoint three new appraisers and 
commissioners to partition the property described in the petition in ac- 
cordance with the will of J. H. Sharpe and the provisions of law relating 
to partitions, and to his ruling that David J. White and R. C. Causey, 
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survivors of the appraisers and commissioners heretofore appointed to 
partition said property have the power and authority to complete the 
partition.” . 

David J. White and R. C. Causey made the report, and at the close 
of same is the following: “We further state that we heve made a dili- 
gent effort to make the division in such manner as was contemplated by 
the last will and testament of the said Julius H. Sharpe.” Numerous 
exceptions were made to the report by. defendants. 

In the record is the following: “It is agreed between the parties hereto 
that any questions of fact arising upon this proceeding may be heard and 
determined by the court without the assistance of a jury.” 

Judge J. Will Pless, Jr., heard the matter, found the facts, and made 
his conclusions of law, and rendered judgment thereon. In the finding 
of fact is the following: “The Hon. Thomas J. Shaw, judge presiding, 
ordered said appraisers to complete the appraisal of ali the properties, 
both real and personal, of the testator, and make a partition of the same 
among the devisees named in said will, as provided thereby; that there- 
after J. O. McNairy died, and the Hon. P. A. McElroy, judge holding 
the courts of the Twelfth Judicial District, directed the two remaining 
appraisers to file their report in obedience to the orders of the Hon. T. J. 
Shaw. That on 24 July, 1935, the said appraisers filed their report in 
the office of the clerk of the Superior Court of Guilford County, in 
which report the real and personal property of the testatcr, J. H. Sharpe, 
was appraised and divided among the legatees and devisees mentioned in 
his will, as therein provided; that the defendants E. P. Sharpe, executor, 
and E. P. Sharpe, individually, tegether with W. H. Sharpe and Robert 
N. Sharpe, filed exceptions to said report on the ground that the ap- 
praisers were not disinterested and proper appraisers or commissioners. 
That said appraisers were wholly disinterested in the estate of said J. H. 
Sharpe; that they were fair and impartial; that no mistake appears 
upon the face of their award; that said award, as shown by their report, 
is fair and just to the legatees and devisees named in the will of the late 
J. H. Sharpe, and is in full conformity to the provisions of said will 
requiring an appraisal of the testator’s property, both real and per- 
sonal,” 

In the judgment is the following: “That the said report of the com- 
missioners, David J. White and R. C. Causey, copy of which is hereto 
attached, is hereby in all respects confirmed, and it is further ordered 
that said report and the plat appended be enrolled ir. the records of 
this court, and that the same, together with this decree, be certified to 
the register of deeds for Guilford County and registered in his office, 
and that said report and this decree shall be binding among and be- 
tween the said claimants, their heirs and assigns.” 
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In the exceptions and assignments of error made by defendants is 
the following: “That the court erred in directing the two surviving 
appraisers (after the death of J. O. MeNairy) to proceed with the 
appraisal and partition, . . . and for the further reasons that the 
will of J. H. Sharpe required three appraisers and the law requires three 
commissioners in partition.” 


Frazier & Frazier and Spruill & Olive for plainttffs. 
Hoyle & Hoyle and Hines & Boren for defendants. 


Crarxson, J. Item 4 of the last will and testament of Julius H. 
Sharpe provides: “That all the property, both real and personal, of 
which I may be seized, shall be appraised by three disinterested men 
to be chosen by my children, or a majority of them,” ete. 

Under the terms of the will the children of Julius H. Sharpe selected 
David J. White, J. O. McNairy, and R. C. Causey. Before the duties 
of these appraisers were completed, J. O. McNairy died. Was the ap- 
praisal made by David J. White and R. C. Causey legal? We think 
not. Exceptions were duly made by defendants, in apt time, to the two 
appraisers acting after the death of J. O. McNairy. The language of 
the will was that the appraisal shall be “by three disinterested men.” 

N.C. Code, 1935 (Michie), sec. 637, is as follows: “Whenever a ciyil 
action or special proceeding begun before the clerk of a Superior Court 
is for any ground whatever sent to the Superior Court before the judge, 
the judge has jurisdiction; and it is his duty, upon the request of either 
party, to proceed to hear and determine all matters in controversy 1n 
such action, unless it appears to him that justice would be more cheaply 
and speedily administered by sending the action back to be proceeded in 
before the clerk, in which case he may do so.” Hall v. Artes, 186 N. C., 
105; In re Estate of Wright & Wright v. Ball, 200 N. C., 620; Spence v. 
Granger, 207 N. C., 19. 

N. C. Code, supra, sec. 3219, is as follows: “The Superior Court shall 
appoint three disinterested commissioners to divide and apportion such 
real estate, or so much therebf as the court may deem best, among the 
several tenants in common, or joint tenants. Provided, in cases where 
the land to be partitioned lies in more than one county, then the court 
may appoint such additional commissioners as it may deem necessary 
from counties where the land lies other than the county where the pro- 
ceedings are instituted.” 

We think the court must appoint three disinterested appraisers or 
commissioners, as set forth in the will of Julius H. Sharpe, or in accord- 
ance with the statute. 
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N. C. Code, supra, sec. 3228, is as follows: “The commissioners, 
within a reasonable time, not exceeding sixty days after the notification 
of their appointment, shall make a full and ample report of their pro- 
ceedings, under the hand of any two of them, specifying therein the 
manner of executing their trust and describing the land or parcels of 
land divided, and the share allotted of each tenant in severalty, with the 
sum or sums charged on the more valuable dividends to be paid to those 
of inferior value. The report shall be filed in the office of the Superior 
Court clerk.” 

Under the statute, two can make the report, but the parties whose 
rights are to be effected have the right to have three disinterested parties 
appointed under the will or statute, so that the three can consider the 
questions involved. 

There are other serious matters controverted on the record, but we do 
not think they are necessary now to be considered. 

For the reasons given, the judgment is 

Reversed. 





JOHN 8S. McEACHERN, JR., PETITIONER, APPELLEE, ¥. PHYLLIS ALBRIGHT 
McEACHERN, RESPONDENT, APPELLANT, 


(Filed 20 May, 1986.) 


1. Habeas Corpus B a—Denial of motion for change of venue of habeas 
corpus proceeding is not reviewable. 


Since any judge of the Superior Court or Justice of the Supreme Court 
has the power to issue a writ of habeas corpus at any time or any place, 
N. C. Const., Art. I, sec. 21; C. S., 2208, 2210, he has the discretionary 
power to make the writ returnable at such place as he may determine, 
which discretion will not be reviewed in the absence of a showing of abuse 
or failure to afford full opportunity to be heard, and therefore an excep- 
tion to the refusal of a motion for change of venue of habeas corpus pro- 
ceedings cannot be sustained. Statutes as to venue, C. 8.. 468, et seq., all 
refer to “actions” and have no application to habeas corpus pruceedings. 


2. Appeal and Error J c— 


The findings of fact by the court in proceedings in habeas corpus, to 
determine the custody of minor children of the parties, are conclusive 
when based on evidence. 


3. Habeas Corpus A b: Parent and Child A c— 


Where the parents are separated but not divorced, the right to the 
custody of the children of the marriage may be determined by a writ of 
habeas corpus. C. §., 2241. 
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4, Parent and Child A c—Decree awarding, in effect, custody of child to 
paternal grandparents as against mother, held error. 


In this proceeding to determine the custody of minor children as be- 
tween their parents, the trial court found that their father was a suitable 
person to have their custody so long as they remained in the home of their 
paternal grandparents, and that their mother was a suitable person to 
have their custody so long as they remained in the home of their maternal 
grandmother, and entered judgment that the children should stay in the 
home of their paternal grandparents for nine months of each year com- 
prising the county school term, and that they should stay in the home of 
their maternal grandmother for the balance of each year, the court find- 
ing that this arrangement was to the best interests of the children. It 
appeared that their father did not live in the home of his parents, but that 
their mother did live in the home of her mother, Held: The decree in 
effect awarded the custody of the children for nine months of each year 
to their paternal grandparents, and the findings are insufficient to support 
the decree denying their mother the custody of the children for nine 
months of each year, and the cause is remanded for further findings of 
fact. 

Stacy, C. J., concurring in part and dissenting in part. 


Connor, J., concurs in opinion of Stacy, C. J. 


AppeaL by respondent from an order entered by Cranmer, J., at 
Chambers in Southport, North Carolina, 15 February, 1936, as of 
12 October, 1935. Remanded. 

This was a proceeding under C. S., 2241, to determine the custody of 
the two small children of petitioner and respondent. 

At the instance of petitioner, John S. McEachern, a writ of habeas 
corpus was issued out of New Hanover Superior Court by Cranmer, J., 
on 24 September, 1935, commanding the respondent, Phyllis Albright 
McEachern, living in Raleigh, North Carolina, to produce the said 
children before him in Southport, North Carolina, on 28 September, 
1935. 

It was admitted that petitioner and respondent were married in 1928, 
and that at the time of the issuance of the writ herein they were living 
separate and apart from each other, without being divorced. 

There was a motion by respondent to remove the proceeding and the 
hearing to Wake County, where the respondent resides, on the ground 
that the petitioner was not a resident of New Hanover County nor of 
any county in the Eighth Judicial District, and also for the convenience 
of witnesses and parties. This motion was overruled and respondent 
excepted, 

It was in evidence at the hearing that after their marriage in 1928 
the petitioner and respondent lived in the home with respondent’s par- 
ents in Raleigh, where both of said children were born. Since said 
marriage respondent’s father, Major R. Mayne Albright, has died. 
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In May, 1934, petitioner and respondent separated. By agreement, 
the custody of the children was granted the mother, the father agreeing 
to contribute a certain amount to their support, which he failed to do; 
that in November, 1934, petitioner and respondent were reconciled and 
lived together in Charlotte, North Carolina, until April, 1935, when 
respondent returned with the children to her mother’s home in Raleigh; 
that in May, 1935, she and the children went with petitioner’s father to 
the latter’s home in Wilmington, North Carolina, where they remained 
until 29 June, 1935, when respondent went to New York to get a posi- 
tion. She returned to Raleigh 6 September, and on 9 September, 1935, 
went to Wilmington and obtained possession of the children in the ab- 
sence of petitioner’s father and returned with them to Raleigh, where 
they remained with their mother at the home of their grandmother until 
the institution of this proceeding. One of the children is three years of 
age and the other six. 

There was evidence that petitioner had lived elsewhere than Wilming- 
ton continuously during the entire period referred to, except for occa- 
slonal visits to his parents, and that since November, 1934, he has been 
hving in Charlotte and at the O’Henry Hotel in Greensboro, engaged in 
the insurance business, though claiming Wilmington as his residence. 

There was abundant evidence that both petitioner and respondent are 
of excellent character. 

After hearing the evidence, the judge below found facts and rendered 
judgment thereon as follows: 

“1, The respondent requested a continuance, which was granted prior 
to filing her motion to remove. 

“2. The court finds that there are no grounds for the removal of the 
case to Wake County, and the motion to remove is denied. 

“3. The court finds that the petitioner, John 8S. McEachern, Jr., and 
the respondent, Phyllis Albright McEachern, are married, but living in 
a state of separation, and that there is no probability of reconciliation. 

“4. That the petitioner and the respondent are the parents of two 
children, Nancy and John 8. McEachern, IIT. 

“5. That the separation agreement entered into between the parties 
was subsequently dissolved by the parties voluntarily resuming the rela- 
tionship of husband and wife, and living together. 

“6. That after the children were placed in the home of the father of 
the petitioner, and in his care and custody, that the respondent went to 
New York and remained until 6 September, when, being unable to find 
a position, she returned to the home of her mother in Rale‘gh. 

“7. That the respondent, without the knowledge or consent, but con- 
trary to the desire of the petitioner, went to the home of the father of 
the petitioner, where the children were in the legal custody of petitioner, 
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and surreptitiously and in the absence of both grandfather and grand- 
mother took the children and carried them to the home of her mother, in 
Raleigh, N.C. 

“8, The court finds as a fact that the petitioner is a fit and suitable 
person to have the custody of said two children only so long as they 
remain in the home of their paternal grandfather, John S. McEachern, 
Sr., of the city of Wilmington, N. C. The court finds as a fact that 
John S. MecEachern, Sr., and his wife, have a Christian home in the 
city of Wilmington, and that it is a fit and suitable place for children 
of the age of petitioner’s children to reside in, and to be reared in, and 
that the petitioner, with the assistance of his father, is amply able to 
provide for and maintain the said children. 

“9, The court finds as a fact that the respondent is a fit and suitable 
person to have the custody of the children only so long as they remain in 
the home of her mother, Mrs. R. M. Albright, in the city of Raleigh, 
N. C. The court finds as a fact that Mrs. Albright has a Christian 
home, and that it is a suitable place for the said two children to reside 
in, and to be reared in, and that Mrs. Albright is able to provide for the 
children during the time they are in her home. 

“Upon the foregoing facts, it is ordered, adjudged, and decreed: 

“a. That the motion to remove is denied. 

“b. That the children are not to be removed from the jurisdiction of 
this court. 

“e, The court awards the custody of the children to their father only 
so long as they remain in the home of and in the charge of John S. 
McEachern, Sr., in Wilmington, New Hanover County, North Carolina, 
over the period of time from 1 September to 31 May of each year, which 
is the school term of New Hanover County. 

“qd. The court awards the custody of the children to their mother only 
so long as they remain in the home of and im the custody and charge of 
Mrs. R. M. Albright, of Raleigh, Wake County, North Carolina, over 
the period of time from 1 June to 31 August of each year, which is the 
vacation period of the schools of New Hanover County. 

“e, It is further ordered and adjudged that the children be forthwith 
delivered into the custody of the petitioner, to be at once delivered to 
the home of and in charge of John S. McEachern, Sr. It is further 
ordered that the petitioner will deliver the two said children at the home 
of Mrs. R. M. Albright at the time specified in this judgment. 

“f. Upon the hearing, the petitioner and his father, John S. McKach- 
ern, Sr., the paternal grandfather of the two said children, the respond- 
ent, and her mother, Mrs, R. M. Albright, the maternal grandmother of 
the two said children, and the two children, were present in court. The 
court had the opportunity of observing, and did ebserve, and the court 
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is of the opinion that the foregoing judgment is for the best interest of 
the two said infants. 

“This 15 February, 1936, as of 12 October, 1935.” 

Fyrom the judgment rendered, respondent appealed. 


Cleves M. Symmes and Rk. L, McMillan for petitioner, appellee. 
Maclean, Pou & Emanuel and R. Mayne Albright for respondent, 
appellant, 


Devin, J. The respondent, Mrs. Phyllis Albright McEachern, ex- 
cepted to the judgment and contends that it 1s erroneous in two par- 
ticulars: 

(1) In denying respondent’s motion to remove the cause to Wake 
County; and (2) in awarding custody of children for portion of each 
year to the paternal grandparents of the children in violation of the 
natural rights of the mother. 

(1) What is the proper venue for the hearing on a writ of habeas 
corpus ? 

The statutes as to venue, C. S., 468, et seq., all refer to “actions” and 
have no reference to proceedings of this kind. The writ of habeas corpus 
has been denominated a “high prerogative writ.” Its suspension is pro- 
hibited by the Constitution of North Carolina, Art. I, sec. 21. By 
statute the application for the writ may be made to any one of the 
Justices of the Supreme Court or to any one of the Superior Court 
judges, either at term or in vacation, or may be issued by any judge of 
either court without application in certain cases. C.S., 2208 and 2210. 
The provisions with respect to writs of habeas corpus are by statute 
made applicable to a controversy as to the custody of children when the 
parents are separated and there has been no divorcee, and in this in- 
stance only is an appeal allowed. If any judge refuse to grant the writ 
when legally applied for he is subjected to a severe penalty. C. S., 2212. 

Since any judge, anywhere, has power to issue the writ, he may ordi- 
narily make it returnable before himself at such place and time as in 
his sound discretion would seem to serve the ends of justice and the 
convenience of all parties as well as that of the court, and his discretion 
will not be reviewed in the absence of showing of abuse or failure to 
afford full opportunity to be heard. Hx parte Schenck, 74 N. C., 607; 
Jain v. Priest, 30 Idaho, 273, 164 Pac., 364. The writ mav be, and often 
is, made returnable for convenience before some other judge or court. 
29 C. J., 151. In the instant case the judge below found that a motion 
for continuance was made before filing of motion for removal, which, 
ordinarily in civil actions, would be held to constitute waiver of right of 
removal to the proper county. 
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The exception to the ruling of the court below in this respect cannot 
be sustained. 

(2) The respondent assigns as error failure to comply with the pro- 
visions of C. S., 2241, requiring the judge to award the custody of the 
children “either to the husband or to the wife for such time and under 
such regulations and restrictions as will best promote the interest and 
welfare of the children’; and she contends that the facts found are not 
sufficient to support the judgment. On this point we think the excep- 
tion to the judgment must be sustained. 

The findings of fact of the court, based on evidence, are conclusive on 
appeal, and this rule applies to proceedings to determine the custody of 
children. Sfokes v. Cogdell, 1538 N. C., 181. 

The eighth finding by the court below is in part as follows: 

“The court finds as a fact that the petitioner is a fit and suitable per- 
son to have the custody of said two children only so long as they remain 
in the house of their paternal grandfather, John S. MeEachern, Sr., in 
the city of Wilmington.” This finding as to the fitness of the father to 
have the custody of the children seems to be qualified and conditional. 
It further appeared in evidence that the petitioner is living in Greens- 
boro or Charlotte, though claiming his residence in Wilmington. There 
was no finding by the court below on this point. If the petitioner is 
living in Greensboro, the award of custody of the children for a portion 
of each year to petitioner so long as the children remain in the home of 
John S. McEachern, Sr., in Wilmington, would seem to be, in effect, an 
award to the paternal grandfather. 

There was no finding that the respondent was not a fit and suitable 
person to have the custody of her children, but, on the contrary, it was 
found that the home in which she lived with her mother and the children 
was a suitable place for them. 

The findings are insufficient to deprive the mother of the natural right 
which she shares with the father to the custody of her small children 
(one of them being but three years of age), nor to deprive the children 
of the tender care and loving ministrations of their mother, for uine 
mouths in the year. Clegg v. Clegg, 187 N. C., 780; In re Alderman, 
1 Of. aN Ce OdZ: 

The cause is remanded to the Superior Court of New Hanover County 
for further findings and conclusions in accordance with the provisions 
of the statute and this opinion. 

Remanded. 


Stacy, C. J., concurring in part and dissenting in part: Conceding 
the statutory habeas corpus to be an appropriate writ in determining the 
custody of children as between married parents, living in a state of 
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separation, C. S., 2241, but not when they are divoreed, C. S., 1664; 
In re Blake, 184 N. C., 278, 114 S. E., 294 (“the writ of habeas corpus 
cannot be used as a claim and delivery of the person’—-In re Parker, 
144 N. C., 170, 56 S. E., 878), it does not follow the motion for change 
of venue, ade in the instant case, was ill-advised or not well founded. 

It is provided by 2 C. S., 5039 (enacted 1919) that ‘The Superior 
Courts shall have exclusive original jurisdiction of any case of a child 
less than sixteen years of age, residing in or being at the time within 
their respective districts, . . . whose custody is subject to contro- 
versy.” As the children, whose custody is here in contreversy, were in 
the Seventh Judicial District at the time of the application of the writ, 
it would seem, under this statute, that the Superior Court of such district 
has exclusive original jurisdiction of the ease. In re Hamilton, 182 
N. C., 44, 108 8. E., 385; In re Coston, 187 N. C., 509, 122 8S. E., 183. 

Nothing was said in Clegg v. Clegg, 186 N. C., 28, 118 S. E., 8294; 
Sc, 187 N.C, 730, 122 8S. E., 756, or the TenHoopen Case, 202 N. C., 
228, 162 5S. E., 619, which militates against this position. Cases decided 
prior to the enactment of 2 C. S., 5039, are inapplicable or not con- 
trolling. 

I concur in the disposition of the second question raised by the appeal. 


Connor, J., concurs in dissenting opinion. 





A. M. CHINNIS v. MAY WRIGHT COBB, BEVERLY C. COBB, MARGARET 
C. COBB, MAY COBB BUTT, anp KATHERINE CC, PICKETT. 


(Filed 20 May, 19386.) 


1. Wills E b—Devise in this case held to create spendthrift trust. 

A devise to the testatrix’ grandson to be held by him in trust for testa- 
trix’ daughter, with direction that he should pay the income arising there- 
from to testatrix’ daughter during her lifetime, but that neither the income 
nor the corpus of the estate should be liable for the debts of the daughter, 
existing or thereafter contracted, but that the income should be used for 
the maintenance and support of the daughter during her lifetime, and 
after her death the corpus to be equally divided among the daughter's 
children, is held to create a valid spendthrift trust under the provisions of 
C. S., 1742, the income therefrom being less than five hundred dollars a 
vear, The prerequisites for the creation of a valid spendthrift trust dis- 
cussed by DEVIN, J. 


y 
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2. Trusts B a— 


The statute of uses, C. S., 1740, converting the beneficial use into the 
legal ownership and uniting the legal and equitable titles, applies only 
to simple or passive trusts and not to active trusts. 


A spendthrift trust directing the trustee to collect the rents and profits 
and pay same over to the beneficiary is an active trust so far as the corpus 
of the estate is concerned, upon which the statute of uses, C. 8., 1740, does 
not operate to unite the beneficial and legal interests. 

4, Attachment B b— 

The interest of the cestui que trust in a spendthrift trust is not subject 
to attachment, C. 8., 798, ef seq.. since by express provision of C,. 8., 1742, 
the property is not Hable for the debts of the cestui que trust in any 
manner, 

5. Attachment B a: Wills E b—Where will is probated devising all the 
property, attachment against heir prior to probate is invalid. 

Plaintiff attached property which had belonged to defendant’s mother 
prior to her death. Thereafter, within one year after the death of de- 
fendant’s mother, the will was probated in the county, which will devised 
the property in trust for defendant under a spendthrift trust. Held: 
Defendant took nothing as heir at law of her mother, and her interest in 
the Jand under the spendthrift trust was not subject to attachment, and 
the fact that the attachment was attempted to be levied prior to the 
probate of the will created no lien on the land. 


6. Parties A a: Trusts G a—Trustee of spendthrift trust may defend 
action seeking to enforce claim against cestui. 


The trustee of a spendthrift trust may defend an action seeking to 
attach the interest of the cestui que trust, both in the Superior Court and 
in the Supreme Court on appeal, without the appearance of the cestut, 
the preservation and protection of the property being incumbent upon him 
under the terms of the trust. 


AppraL by defendants, other than May Wright Cobb, from Williams, 
J., at December Term, 1935, of New Hanover. Reversed. 

Motion to vacate an attachment levied on an interest in certain real 
property in the city of Wilmington, North Carolina, as the property of 
defendant May Wright Cobb. 

The facts, as they appear from the pleadings and findings of faet of 
the court below, are substantially as follows: 

All the defendants are nonresidents of North Carolina. 

The plaintiff, a resident of Brunswick County, North Carolina, is the 
owner and holder of seven bonds of one thousand dollars each, executed 
by defendant May Wright Cobb and secured by deed of trust, executed 
by her and her codefendants, on certain real property in the city of 
Norfolk, Virginia. From foreclosure sale of said property in 1935, 
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credits were applied on the bonds held by plaintiff, leaving a balance of 
about five thousand dollars due and unpaid. Katherine F, Wright, a 
resident of Virginia, mother of defendant, May Wright Cobb, and grand- 
mother of the other defendants, died 17 March, 1935, seized and pos- 
sessed of real and personal property, including the real estate in the city 
of Wilmington, North Carolina, an interest in which was sought to be 
attached in this action. The said Katherine F. Wright left a last will 
and testament, which was duly probated and is now of record in New 
HTanover County. Item 3 of the will is as follows: 

“The residue of my estate of whatsoever kind shall be divided in five 
equal shares. To each of my children, James F. Wright, Lucy Wright 
Hatcher, Lois Wright, and Thomas Hasel Wright, I give absolutely one 
of said shares. The remaining one-fifth share of my estate I give to 
Beverly C, Cobb, my grandson, said share, however, to be held by him 
in trust for my daughter, May Wright Cobb, and he shall pay the 
income arising therefrom to my said daughter during her lifetime, but 
during the hfe of this trust the corpus of the estate shall not be sold nor 
the income therefrom taken for the debts of the said May Wright Cobb, 
nor be liable for any indebtedness which she now may owe or hereafter 
contract, it being mimy express intention that the bequest made for the 
benefit of the said May Wright Cobb is to be used solely for her support 
and maintenance during her natural life and to be free from the claims 
of her ereditors. At the death of my daughter, May Wright Cobb, I 
direet the said fifth share to be divided equally among Margaret C. Cobb, 
May Cobb Butt, Beverly C. Cobb, and Katherine C. Pickett, the ehil- 
dren of my daughter, May Wright Cobb.” 

On 8 November, 1935, this action was instituted, and at the same 
time warrant of attachment was issued and levied on the interest of 
May Wright Cobb in the Wilmington real property and publication of 
summons and warrant of attachment, under order, was begun. On 
7 December, 1935, the said will of Katherine F. Wright was duly re- 
eorded in New Hanover County. 

No personal service was had on any of the defendants. 

The defendants entered special appearance and moved to dismiss the 
action for want of prosecution bond, but upon sufficient finding this 
motion was denied. At the same time the defendants, other than May 
Wright Cobb, entered special appearance and moved to vacate the at- 
tachment. 

The court below found that Katherine F. Wright left surviving her 
five children, including defendant May Wright Cobb, and that the other 
defendants are said May Wright Cobb’s only children. The court fur- 
ther found that the undivided one-fifth interest of the property of the 
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testatrix situated in North Carolina does not and has not for more than 
a year yielded an annual income as much as five hundred dollars. 

The court further being of opinion that the said will did not create 
a valid spendthrift trust under the law of North Carolina, denied the 
motion to vacate the attachment and dismiss the action, and from this 
ruling defendants, other than May Wright Cobb, appealed. 


Isaac C. Wright for plaintiff. 
BE. Kk. Bryan and Beverly C. Cobb for defendants. 


Devin, J. The first question presented by this appeal is whether the 
will of Katherine F. Wright created a spendthrift trust under the law 
of North Carolina. 

The prerequisites for the creation of a valid spendthrift trust have 
been stated as follows: 

(1) The legal title must be vested in a trustee; (2) the gift to the 
beneficiary must be only of income, and he must take no estate, have no 
power of alienation, no right to possession, no beneficial interest in the 
property save the qualified right to support and an equitable interest in 
the income; and (3) the trust must be an active one. Messner v. Phil- 
fins, 189 Mo., 515, 25 R. C. L., 356-57; 65 C. J., 283. 

It is not necessary that the cestu: gue trust be denominated nor in fact 
be a spendthrift. Perry on Trusts, sec. 386 (a). 

The court will not inquire into the reason or wisdom of the creation 
of a spendthrift trust. 65 C. J., 233. The trust is upheld not out of 
consideration for the beneficiary, but for the protection of the right of a 
competent devisor to dispose of his property to whom and in any manner 
he sees fit, not repugnant to law. To hold otherwise would impair the 
testator’s statutory right to dispose of his property to take effect after 
death. Jn re Morgan, 223 Pa., 228; 65 C. J., 289. 

In North Carolina the right to create a spendthrift trust is specifi- 
cally recognized and the limitations upon and the incidents to its exer- 
cise are set forth in C. S., 1742, as follows: 

“Tt is lawful for any person by deed or will to convey any property, 
which does not yield at the time of the conveyance a clear annual income 
exceeding five hundred dollars, to any other person in trust to receive 
and pay the profits annually or oftener for the support and maintenance 
of any child, grandchild, or other relation of the grantor, for the life of 
such child, grandchild, or other relation, with remainder as the grantor 
shall provide; and the property so conveyed shall not be liable for or 
subject to be seized or taken in any manner for the debts of such child, 
grandchild, or other relation, whether the same be contracted or incurred 
before or after the grant.” 
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This statute has been often considered and applied by this Court. 

In Lummus v. Davidson, 160 N. C., 484, the devise to a trustee of a 
certain lot and building in the city of Charlotte was expressed to be in 
trust for the following purposes: “To collect the rents and profits arising 
therefrom and pay the same over to my son,” with certain deductions 
for taxes and repairs. This was held to be an active trust and the prop- 
erty not subject to levy and sale on execution. 

While the Statute of Uses, 27 Hen. VIII, now in force in North 
Carolina and codified as C. S., 1740, converted the beneficial use into the 
legal ownership and united the legal and equitable estazes in the bene- 
ficiary, this rule apples only to passive or simple trusts and not to active 
trusts. Lee v. Oates, 171 N. C., 717; Patrick v. Beatty, 202 N. C., 454. 

An active trust is one where there is a special duty to be performed 
by the trustee in respect to the estate, such as collecting the rents and 
profits, or selling the estate, or the execution of some particular purpose. 
Tiedeman on Real Property, sec. 494; Perkins v. Brinkley, 1383 N. C., 
154, 

In Underhill on Wills, sec. 773, quoted with approval in Lummus v. 
Davidson, supra, we find this language: “In other words, when any 
control is to be exercised or any duty performed by the trustee, however 
slight it may be, . . . the trust is active.” Since it would be im- 
possible for the trustee to perform the duties imposed upon him unless 
permitted to retain the legal estate in himself, equity will not permit it 
to be transferred to the beneficiary under the statute of uses. 

An illustration of an active trust is found in Cole v. Bank, 186 N. C., 
514, where a fund was directed by will to be placed in a bank with 
directions to pay the interest to a son of the testator. It was held this 
in effect appointed the bank a trustee, and that it was an active trust 
and not a gift of the corpus, Rouse v. Rouse, 167 N. C., 208. 

The distinction between an active and passive trust is clearly pointed 
out in Patrick v. Beatty, supra. 

In Fowler v. Webster, 173 N. C., 442, there was a proceeding to gar- 
nishee the trustee in order to subject the income resulting from the fund 
in his hands to the payment of a debt of the cestuz que trust, who was a 
nonresident. But it was held that the trust was created in compliance 
with the object and language of the statute authorizing spendthrift 
trusts (C. 8., 1742), and that garnishment would not lie. In the 
opinion of the Court, written by Chief Justice Clark, in that case it is 
stated : 

“The language of this trust is not to receive and pay the profits an- 
nually to W. M. Webster, which would make it a passive trust as to the 
income, but the language is ‘to receive and pay the profit for the sup- 
port and maintenance of my son during his lifetime.’ This is, therefore, 
an active trust in regard to income as well as to the corpus of the fund.” 
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In the instant case the property was devised to the trustee to be held 
in trust to pay the income to the beneficiary during her lifetime (with 
remainder over) “to be used solely for her support and maintenance,” 
and the attachment was levied not upon the income but upon the corpus, 
the real estate itself. 

We conclude that the devise created a valid spendthrift trust under 
the statute, which equity will not permit to be disregarded. 

2. Is the beneficiary’s interest in the property in North Carolina 
subject to attachment ? 

Attachment had its origin in the civil law and was resorted to in order 
to compel the attendance of the debtor as well as to afford a security to 
the creditor. Grocery Co. v. Bag Co., 142 N. C., 174. 

Under the code it 1s not an original proceeding, but ancillary to a 
pending action, and is intended to bring property of the defendant 
within the custody of the court and to apply it to the satisfaction of a 
judgment rendered in the action. It 1s a proceeding in rem, or quasi 
wm rem, and the court, in the absence of personal service of process, can 
only proceed against the property attached. It is in the nature of a 
preliminary execution against the property, not so much to compel the 
appearance of the defendant as to afford satisfaction of plaintifi’s claim. 
McIntosh, 920; Mohn v. Cressey, 193 N. C., 568; Johnson v. Whilden, 
166 N. C., 104; Currie v. Mining Co., 157 N. C., 209. Attachment has 
been called execution in anticipation. Attachment laws are “legal modes 
of acquiring title to property by operation of law. Green v. Van Bus- 
kirk, 7 Wall., 189. Only that property which may become subject to 
execution is attachable. Willis v. Anderson, 188 N. C., 479. 

In C. S., 678, it is provided that upon sale under execution of trust 
estates whereof the judgment debtor is beneficiary, the purchaser holds 
the property discharged from all encumbrances of the trustee. But in 
Mayo v. Staton, 137 N. C., 670, 1t was held that this statute did not 
apply to an active trust, and that the trustee’s estate could not be divested 
by execution sale. LHvans v. Brendle, 173 N. C., 149; Hardware Co. v. 
Lewis, 173 N. C., 290. 

Attachment may be levied on land as under execution, and whatever 
interest the debtor has subject to execution may be attached, but the 
debtor must have some beneficial interest in the land. Wallis v. Ander- 
son, supra. 

It is expressly provided by our statute, C. S., 1742, on spendthrift 
trusts that the property so conveyed in trust “shall not be lable for or 
subject to be seized or taken in any manner for the debts” of the cestuz 
que trust, “whether the same be contracted or incurred before or after 
the grant.” 
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Hence, it follows that property conveyed to a trustee in trust for the 
purposes permitted by the statute, C. S., 1742, is not subject to attach- 
ment in a suit against one for whose benefit the trust was created. 

(3) The fact that the attachment was attempted to be levied on the 
interest of May Wright Cobb in the real property in question before the 
will of the testatrix was recorded could not have the effect to establish a 
lien thereon contrary to the expressed will of the devisor, who had the 
unquestionable right to dispose of her property as she saw fit. 

Eyen a conveyance by May Wright Cobb could not have affected the 
testamentary disposition of the owner of the land. Nor could this result 
be accomplished by levying an attachment before the will was recorded. 
Upon the probate and filing of the will of the testatrix, within less than 
a year of her death, the property passed to her devisee, and there was 
in law no interest therein in May Wright Cobb upon which a valid 
attachment could be levied. As heir she could take only undevised prop- 
erty. Gosney v. McCullers, 202 N. C., 326. 

(4) Can the question of the invalidity of the attachment levied on 
property as that of May Wright Cobb be presented to this Court on an 
appeal by the trustee? 

We think so. The defendant Beverly C. Cobb, trustee, and the named 
defendants, other than May Wright Cobb, have entered general appear- 
ance in this case and are now in court. The defendant May Wright 
Cobb entered special appearance in the court below only for the purpose 
of moving to dismiss the action for lack of prosecution bond. She did 
not join in the motion to vacate the attachment, nor did she appeal 
from the judgment denying the motion. 

But it is not only the right but the duty of a trustee to protect and 
defend the title to the trust estate. He is not only a proper party but 
a necessary party. He holds the property under the will as trustee for 
the purposes expressed in the devise. He holds it in trust for all the 
cestuis que trustent, the ultimate beneficiaries, in remainder as well as 
for the benefit of May Wright Cobb. In order to carry out the purposes 
of the trust and perform the duties imposed upon him, it is incumbent 
on him to preserve and protect the trust property, and for that purpose 
may appear and defend the action for all purposes in this Court as well 
as the court below. 26 R. C. L., 1281; 2 Beach on Trusts, sec. 501; 
I Perry on Trusts, sec. 328; 65 C. J., 694. 

We conclude, therefore, that there was error in declining to vacate the 
attachment, and in that respect the judgment of the Superior Court is 

Reversed. 


N. C.J SPRING TERM, 1936. 111 





ALBRITTON v. ALBRITTON, 





ANNIE LEE ALBRITTON vy. B. G. ALBRITTON, 


(Filed 20 May, 1936.) 


1. Evidence D f—Evidence held competent as corroborating plaintiff’s 


testimony. 


In this action for alimony without divorce, plaintiff testified that her 
husband had repeatedly struck her in the face and that she was in con- 
stant fear of him. A witness for plaintiff was allowed to testify that 
plaintiff had a black eye and appeared to be nervous. Held: The testi- 
mony was competent as tending to corroborate plaintiff’s testimony. 


2. Divorce D d—Evidence of defendant’s good treatment of first wife held 


4. 


Oe 


6. 


irrelevant to issue and was properly excluded. 


In this action for alimony without divorce, plaintiff testified that de- 
fendant, while beating her, stated he had killed his first wife and got away 
with it, and that he was going to kill her, and another witness for plain- 
tiff testified that defendant’s reputation was good as to outsiders, but was 
eruel to both his wives. Defendant excepted to the exclusion of his testi- 
mony to the effect that his treatment of his first wife was good. Held: 
Defendant's treatment of his first wife was irrelevant to the issue and 
was properly excluded, and such evidence was not rendered competent as 
tending to contradict plaintiff's witnesses, defendant having availed him- 
self of the proper method of contradicting their testimony by denying he 
had made the statement to his wife and by showing that his general repu- 
tation was good. 


Appeal and Error J e— 


The exclusion of testimony, if erroneous, is rendered harmless when 
the same witness is thereafter allowed to testify to the same import on 
redirect and cross-examination. 


Evidence M a— 


While the questioning of a character witness must be limited to the 
general character of the party in question, the witness may voluntarily 
qualify his testimony by giving the party’s reputation, good or bad, for 
particular traits. 


Trial EK f— 


An objection to the statement of the contentions of a party by the trial 
eourt must be brought to his attention in apt time to afford an oppor- 
tunity for correction in order to be considered on appeal. 


Trial E c— 


The statement of the contentions of a party in the charge in this ease 
is held to clearly designate them as contentions, and appellant’s assign- 
ment of error on the ground that the court should have further explained 
that they were not statements of law or an expression of opinion by the 
court, is untenable. 


7. Divorce E c—Adultery prior to marriage is no defense to suit for ali- 


mony without divorce. 


In this suit for alimony without divorce, the court charged the jury 
that evidence of plaintiff's misconduct prior to marriage was immaterial, 
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and that the question for them to determine upon the defense of adultery 
was whether plaintiff had been guilty of adultery subsequent to her mar- 
riage to defendant. Held: The instruction correctly stated the law appli- 
eable to the issue, and did not eliminate from the jury’s consideration the 
evidence of plaintiff's misconduct subsequent to the marriage, 

8. Trial E f— 


An exception to the charge on the ground that more time was taken in 
stating plaintiff appellee’s contentions than in stating defendant appellant’s 
contentions is untenable as a “broadside exception,” in the absence of a 
statement of instructions or contentions of appellant which should have 
been contained in the charge. 


9. Divorce E c—Plaintiff need establish but one ground for divorce 
a mensa in suit for alimony without divorce. 


In this suit for alimony without divorce, the first issue related to the 
marriage of the parties. the next three issues to separate alleged acts of 
defendant, each of which would constitute grounds for divorce «@ mcisa 
et thoro, and the fifth issue to the alleged adultery of plaintiff. Upon 
the jury's failure to reach an agreement, the court instructed them that 
if they had reached an agreement on the first and fifth issues and on any 
one of the second, third, or fourth issues, they should return such answers 
as their verdict. Held: An exception to the action and charge of the 
court is untenable, since plaintiff would be entitled to recover if the issue 
of marriage and the issue of adultery were found in her favor, together 
with a favorable finding on any one of the other issues, C. 8., 1667, only 
one ground for divorce a@ mensa et thoro being necessary to support a 
judgment for alimony without divorce. 


Devin, J.. took no part in the consideration or decision of this case. 


APPEAL by defendant from Barnhill, J., at February Term, 1935, of 
Pitr, No error. 

This is an action instituted by a wife to have a reasonable subsistence 
and counsel fees allotted and paid or secured to her from the estate or 
earnings of her husband, under section 1667 of the Consolidated Statutes. 
The plaintiff alleged and offered evidence tending to prove that her 
husband, the defendant, offered such indignities to her person as to 
render her condition intolerable and her life burdensome, and maliciously 
turned her out of doors, and wrongfully abandoned her. The defendant 
made general denial of the plaintifi’s allegations and, by amended 
answer, alleged that the plaintiff had committed adultery since her mar- 
riage to him, and offered evidence tending to establish such allegation. 

The court submitted the following issues: 

“1, Were the plaintiff and the defendant legally married, as alleged 
in the complaint? 

“9. Did the defendant offer such indignities to the person of the 
plaintiff as to render her condition intolerable and life burdensome, as 
alleged in the complaint? 
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“3. Did the defendant, on 6 November, 1933, wrongfully, unlawfully, 
maliciously, and without cause upon the part of the plaintiff, turn the 
plaintiff out of doors, as alleged in the complaint? 

“4. Did the defendant wrongfully and unlawfully abandon the plain- 
tiff, as alleged in the complaint ¢ 

“5. Did the plaintiff commit adultery, as alleged in the answer?” 

The jury answered the first and third issues “Yes,” and the fifth issue 
“No,” and under instructions of the court left the second and fourth 
issues unanswered. 

From judgment directing that he allot, pay, and secure reasonable 
subsistence and counsel fees to the plaintiff, the defendant appealed, 
assigning errors. 


Albion Dunn and Cooley & Bone for plaintiff, appellee. 
Gaylord & Hannah, Charles Whedbee, and Julius Brown for defend- 
ant, appellant. 


Scuencx, J. The appellant makes nine assignments of error and 
brings them all forward in his brief. The first four are to the court’s 
rulings upon the admission and the exclusion of evidence, the next four 
to portions of the charge, and the last to the refusal of the court to set 
aside the verdict and to the judgment as rendered. 

The first assignment of error to the rulings upon the evidence (excep- 
tions 2 and 3) is te the court’s permitting a witness, Mrs. Stokes, to 
testify that she saw the plaintiff and saw that she had a black eye and 
that she was nervous. This evidence was competent to corroborate the 
plaintiff, who had previously testified that her husband had repeatedly 
struck her in the face, and that she was in constant fear of him. “Evi- 
denee which would be inadmissible to prove the main facts in issue may 
often be admitted to corroborate a witness.” Lockhart’s N. C. Hand- 
book of Evidence, par. 282, p. 334. 

The second assignment of error to the rulings upon the evidence (ex- 
ceptions 4, 5, 6, and 7) is to the refusal of the court to allow certain 
witnesses to testify in effect that the treatment by the defendant of his 
first wife, now deceased, was good. The defendant contends that such 
testimony was rendered competent because the plaintiff had testified that 
the defendant had told her, while beating her, that he killed his first 
wife and got away with it, and that he was going to kill her, and because 
Mrs. Tucker, a witness for the plaintiff, had testified: “It (the general 
character of the defendant) is very good as to outsiders, but very cruel to 
both of his wives, is what I have always heard.” This assignment is 
untenable. The issues in this case involved the defendant’s treatment of 
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the plaintiff, his present wife, and not his treatment of his former wife, 
now dead. It was competent for the plaintiff to testify what the de- 
fendant said to her as tending to establish an “indignity to her person,” 
and the defendant was at liberty to deny, as he did, the making of such 
statement. The statement made by Mrs. Tucker was admissible as a 
voluntary qualification of her testimony as to the general character of 
the defendant. It was open to the defendant to meet this evidence, as 
he did, with evidence tending to show his good character and general 
reputation. 

The third assignment of error to the rulings upon the evidence (excep- 
tion 9) is to the court’s sustaining an objection to the question pro- 
pounded to and the answer made by the witness Parkerson, as follows: 
“Q. Have you seen them there before? A, Several times before she was 
married.” The persons referred to in the question were the plaintiff 
and a man not her husband and the place referred to was the place where 
the witness had testified that he had seen the plaintiff and this man in 
the act of adultery about 20 days before her separation from her hus- 
band, the defendant. It would seem that this evidence was incompetent, 
since the issue was whether the plaintiff had committed adultery after 
her marriage to the defendant, but, however that may be, any error, if 
committed, was rendered harmless by the later testimony of the same 
witness, both on cross and redirect examination, when he said that he 
had seen the plaintiff and this same man go to the same place three or 
four times and have sexual intercourse before the plaintiff married the 
defendant. Baynes v. Harris, 160 N. C., 307; Eaves v. Coxe, 203 
IN Cae ie CLL). 

The fourth assignment of error to the rulings upon the evidence 
(exception 10) is to the court’s overruling an objection to the testimony 
of the witness, Mrs, Tucker, as to the character of the defendant. The 
record is as follows: “Q. Do you know his (defendant’s) general reputa- 
tion? <A. Yes, sir. Q. What is it? «A. Very good tc outsiders, but 
very cruel to both wives, is what I have always heard.” This assignment 
is untenable. While a witness on direct examination can only be asked 
about general character, “the witness may say on his own motion what a 
person’s character is good or bad for—give particular traits—but cannot 
be asked about such particular traits on direct examination.”  Lock- 
hart’s N. C. Handbook of Evidence, par. 195, p. 231. 

The fifth assignment of error (exception 11) is to that portion of the 
charge as follows: “Plaintiff contends that even if you find that she had 
been unfaithful to him on the oceasion testified to by one of the wit- 
nesses, that the defendant himself testified that he did not know it at that 
time, and didn’t find out until after the separation, and that, therefore, 
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his conduct was not caused by her infidelity, and his treatment was not 
provoked and not caused by any conduet of hers, and that you should 
answer that issue ‘Yes.” The objection upon which this assignment 
is based cannot be sustained since it was a statement of a contention and 
was not called to the attention of the court during the course of the 
trial. An objection to a statement of a contention must be made 
promptly in order to give the court an opportunity to make correction, 
and if not so made, such objection will be considered as waived. 8S. v. 
Sinodis, 189 N. C., 565 (571). We do not agree with the appellant that 
this contention was so stated as to call for an explanation from the 
court that he was not stating the law or was not expressing an opinion. 
The contention was clearly presented and was amply supported by the 
evidence. 

The sixth assignment of error (exception 12) is to the charge and 1s 
directed to the following statement: “The fifth issue is based upon the 
affirmative defense set out in the answer. He alleges that during the 
period of coverture the plaintiff committed adultery. The fifth issue is, 
‘Did the plaintiff commit adultery, as alleged in the answer? That 1s, 
did she commit adultery during the period of coverture, that is, after 
she was married? There is some evidence of her misconduct prior to 
the marriage. Even if that was so, that would be no defense to this 
question. The question is for you to say whether after she was married 
to him she was unfaithful, that 1s, whether she had carnal knowledge 
of some other man.” 

The appellant says in his brief that “This statement of the court 
completely eliminated the evidence of the witness Parkerson that he had 
seen the plaintiff and Coy Smith at or near his hog pen a number of 
times, prior to her marriage, it being the same place where he testified 
he saw them have intercourse after her marriage.” We are at a loss to 
see how this statement “eliminated” any evidence. It appears to us, and 
we so hold it to be a correct statement of law applicable to the fifth 
issue. 

Under the seventh assignment of error (exception 13), which is to the 
charge, the appellant urges as error that, in stating the contentions of 
the parties, the court utilized only two-thirds of a page in stating the 
defendant’s contentions and utilized two pages in stating the plaintiff’s 
contentions. The defendant presented no written request for special 
instructions and asked for the presentation of no other contentions, and 
does not now state what instructions or contentions not given should have 
been given. “Unpointed” and “broadside” exceptions to the charge 
cannot be maintained. Rawls v. Lupton, 193 N. C., 428, and cases there 
cited. 
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The eighth assignment of error (exception 14) is to the action and 
charge of the court, as indicated from the following excerpt from the 
record: “After the jury had been out for some time, the court sent for 
the jury and inquired of them in open court whether they had been able 
to agree. The jury responded that they had not. The court then in- 
quired whether the jury could agree on either one of the 2d, 3d, or 4th 
issues. They responded in the affirmative. The court then instructed 
the jury that if they could agree upon the first and fifth issues and on 
elther the 2d, 3d, or 4th issues, and they answered either the 2d, 3d, or 
4th issues ‘Yes,’ then they could return that as their verdict.” 

The second, third, and fourth issues presented three separate grounds 
for divorce a mensa et thoro. All of these grounds were alleged in the 
complaint, but it was not necessary for the plaintiff to establish all of 
them in order to sustain her action. It was sufficient under the statute, 
C.S., 1667, 1f she established the defendant’s guilt of any of the acts that 
would constitute a cause for divorce from bed and board as enumerated 
in C. 8., 1660. 

By its affirmative answer to the third issue, the jury found that the 
defendant unlawfully, maliciously, and without cause turned the plain- 
tiff out of doors, as alleged in the complaint. The establishment of this 
fact, together with the fact of the marriage and the fincing against the 
defendant on his defense of adultery, was all that was necessary to sup- 
port a judgment in favor of the plaintiff for alimony without divorce. 
This being true, it was useless to have the jury continue its consideration 
of the second and fourth issues. Even if the jury had answered both 
of these issues against her, the plaintiff would still have been entitled to 
judgment, and for that reason the defendant suffered no harm by the 
failure of the jury to answer the second and fourth issues. 

The ninth assignment of error (exception 16) is directed to the refusal 
of the court to set aside the verdict and to the judgment as rendered. 
This assignment is formal and its disposition follows the disposal made 
of the assignments that preceded it. 

This is an action in which the evidence was conflicting and in which 
clear cut issues of fact were presented. The jury, in a trial free from 
prejudicial error, have answered these issues in favor of the plaintiff 
and against the defendant, and the defendant must abide the conse- 
quences. 

No error. 


Devin, J., took no part in the consideration or decision of this case. 
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STATE y. J. F. MORRISON, 
(Filed 20 May, 1986.) 


1. Criminal Law A c—Statute imposing no penalty and failing to provide 
that noncompliance should be unlawful, held not criminal statute. 

A statute prescribing that persons engaged in a certain business should 
obtain a license from the Commissioner of Revenue, but which does not 
provide that failure to comply with its provisions should be a misde- 
meanor, nor impose any penalties, and which is separate and distinct 
from the general Revenue Act, is not a criminal statute, an@ a person 
refusing to comply with its provisions cannot be charged with crime. 

2. Statutes A d—Statute prescribing license for certain dealers in scrap 
tobacco held void for uncertainty. 


Ch. 360, Public Laws of 1955, prescribing that certain classes of persons 
dealing in scrap tobacco should first procure a license from the Commis- 
sioner of Revenue, is Reld void for uncertainty, the statute failing to 
stipulate the time when the license prescribed should be paid and failing 
to preseribe for how long a time the license should run. 


APPEAL by the State from Daniels, Emergency Judge, at March Spe- 
cial Term, 1936, of Ropeson. No error. 

The defendant was charged with a criminal offense, under the follow- 
ing warrant: 


“STATE OF NORTH CAROLINA—RoBEson County, 


“W. B. Parham, being duly sworn, complains and says that at and 
in said county, Lumberton Township, on or about the ...... day of Septem- 
ber, 1935, J. F. Morrison did unlawfully and willfully engage in the 
business of buying and/or selling scrap tobacco, without applying to the 
Commissioner of Revenue of North Carolina for a leense to engage in 
such business, and stating in application the place and purpose of busi- 
ness and counties or county in which he intended to do business, and 
without paying the license tax, provided by law, and did engage in 
business of purchasing such scrap tobacco from those other than the 
landlords who, or on whose property the said tobaeco was grown and 
from places other than on the warehouse floors, contrary to the form of 
the statute and against the peace and dignity of the State. 

W. B, Paruam. 


“Sworn to and subscribed before me, this the 2d day of October, 1935, 
James R. Nance, Solicitor.” 


“Defendant makes motion to quash indictment on grounds that it fails 
to charge a crime. After a hearing on the matter, the motion is granted 
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and the bill is quashed. Notice of appeal from the judgment is given 
by the State. Joun G, Proctor, 
Recorder Lumberton District.” 


The State appealed to the Superior Court. The jury, on the trial in 
the court below, rendered a special verdict, as follows: 

“We, the jury, return the following special verdict, and find these 
facts: 

“1. Defendant J. F. Morrison, residing in the town of Lumberton, 
North Carolina, was, at the time of this indictment, engaged in the busi- 
ness of purchasing tobacco, and on the Ist day of August, 1935, pro- 
cured from the United States Government the following certificate, as 
required by the Federal law: 


Certificate of Registry. 
Dealer in Leaf Tobacco 
Fiscal Year Ending June 30 


““Form 282—Revised. For failure to 
Feb. 1926. register within 
Treasury Department the month of com- 
U.S. Internal Revenue. mencing business 


and July each 
year a penalty of 


£50.00 will be 
incurred. 

““For the period 1936, commencing July 1st, 1935, 

““Tssued by the Collector.......000000.. District, State of North Carolina. 


“To: J. F. Morrison, Lumberton, N.C. 

“<This certificate must be posted conspicuously in registrant’s place 
of business.’ 

“2. Defendant J. F. Morrison did, on 1 September, 1935, in the 
county of Robeson, purchase scrap tobacco from a farmer without paying 
the State license required under chapter 360, Public Laws of 1935. 

‘3. At the time of this purchase of scrap tobacco by defendant, tobacco 
warehouses in the town of Lumberton, paying license tax under section 
142 of the Revenue Act of 1935, were engaged in the purchase and sale 
of scrap tobacco and were not required to pay such tax, because in the 
purchase and sale of such tobacco said warehouse at all times complied 
with the provisions of chapter 360, Public Laws of 1935, as well as with 
section 142 of Revenue Act of 1935, and therefore did not pay the 
$1,000.00 license tax. 
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“Tf, upon this special verdict and findings, the court is of the opinion 
that defendant is guilty, we find him guilty. If the court is of the 
opinion that he is not guilty, we find him not guilty. Thereupon, the 
court finds defendant not guilty. F. A. Daniels, Judge presiding.” 

Judgment: “Upon the special verdict returned into court, after argu- 
ment of counsel for the State and the defendant, the court adjudges the 
defendant not guilty. It is ordered that the defendant be discharged. 
By consent, argument heard and judgment rendered at Chambers, out of 
term. 21 April, 1936. F, A. Daniz zs, 

Judge Presiding.” 


The State excepted and assigned error to the foregoing judgment, and 
appealed to the Supreme Court. 


-lttorney-General Seawell and Assistant Attorney-General Bruton for 
the State. 
W. FE. Timberlake, J. B. Eure, and McLean & Stacy for defendant. 


Crarxson, J. The defendant is charged with the crime of violating 
chapter 360, Public Laws 1935. Section 1 is as follows: “Every per- 
son, firm, or corporation engaging in the business of buying or selling 
scrap tobacco shall apply to the Commissioner of Revenue of North 
Carolina for license to engage in such business, and such applicant shall 
state the counties in which the said person, firm, or corporation proposes 
to do business, and the place where the principal office of the applicant 
or warehouse of the applicant is situated, and shall pay to the said 
Commissioner of Revenue for the benefit of the State a license tax of one 
thousand ($1,000.00) dollars for each and every county in which the 
applicant proposes to do business: Provided, this shall not apply to 
scrap tobacco sold on floors of warehouses paying a license tax under 
section one hundred and forty-two of the Revenue Act of one thousand 
nine hundred and thirty-five, or to tobacco scrapped by reason of process- 
ing by a manufacturer or processor of tobacco: Provided, this shall not 
apply to any person, firm, or corporation regularly engaged in the busi- 
ness of buying, selling, or processing leaf tobacco and properly leensed 
therefor: Provided, scrap tobacco bought by such person, firm, or corpo- 
ration is delivered by the landlord thereof to the place of business of such 
purchaser.” Section 2 provides that on or before 10th of each month 
report to be made to Commissioner of Revenue. Sec. 3 provides for dis- 
play of license. 

The defendant sets forth many contentions why the act should be 
declared unconstitutional, inoperative, and void, one of which is as fol- 
lows: “For that the defendant has committed no offense under the pro- 
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visions of chapter 360, Public Laws of 1935, for the statute fixes no time 
when the license is required to be paid, nor how long the license shall 
run, and is, therefore void for uncertainty.” 

In “An Act to Raise Revenue,” ch, 371, Public Laws of N. C., 1935, 
the failure to comply with the provisions of that act is made a misde- 
meanor, and also in certain cases penalties are imposed. The present 
act 18 a separate and distinct act and the noncompliance is not made 
unlawful or a crime. Therefore, no crime can be charged against the 
defendant. 

In S. v. Pierce, 123 N. C., 745 (747), it is said: “Indeed, the doc- 
trine is well settled that where the statute either makes an act unlawful 
or imposes a punishment for its commission, such act becomes a crime 
without any express declaration that it shall be a crime or of its grade. 
In the former case 1t is a misdemeanor, and in the latter a felony or a 
misdemeanor, according to the nature of the punishment prescribed.” 

We think the act is also void for uncertainty and vagueness—lt is so 
loosely and obscurely drawn as to be incapable of enforcement, and 
therefore void for uncertainty. 

Speaking to the question, in Drake v. Drake, 15 N. C., 110, Chief 
Justice Ruffin, delivering the opinion of the Court, said: “Whether a 
statute be a public or private one, if the terms in which it is couched be 
so vague as to convey no definite meaning to those whose duty it is to 
execute it, either ministerially or judicially, it is necessarily inoperative. 
The law must remain as it was, unless that which professes to change it 
be itself intelligible.” 

In 8. v, Partlow, 91 N. C., 550 (553), we find: “‘A statute must be 
capable of construction and interpretation; otherwise, it will be inopera- 
tive and vold. The court must use every authorized means to ascertain 
and give it an intelligent meaning; but if, after such effort, it is found to 
be impossible to solve the doubt and dispel the obscurity, if no judicial 
certainty can be settled upon as to the meaning, the court is not at liberty 
to supply—to make one. The court may not allow “conjectural inter- 
pretation to usurp the place of judicial exposition.” There must be a 
competent and efficient expression of the legislative will.’ ” 

Not only is this the law in North Carolina, it is also the law in other 
jurisdictions, the general rule being stated in Re. Di. Torio, 8 F. (2d), 
279, as follows: “An act which is so uncertain that its meaning cannot 
be determined by any known rules of construction cannot be enforced. 
If no judicial certainty can be settled upon as to the meaning of a statute, 
the courts are not at liberty to supply one. It must be capable of con- 
struction and an interpretation; otherwise, it will be inoperative and 
void. An act is void where its language appears on its face to have a 
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meaning, but it is impossible to give it any precise or intelligible apph- 
eation in the circumstances under which it is intended to operate.” 

The general rule is well stated in 25 R. C. L., 810: “When an act of 
the Legislature is so vague, indefinite, and uncertain that the courts are 
unable to determine with any reasonable degree of certainty what the 
Legislature intended, or is so incomplete, or is so conflicting and incon- 
sistent in its provisions that it cannot be executed, it will be declared 
inoperative and void.” Stacy, C. J., in Boyd v. Brooks, 197 N. C., 655. 

In S. v. Gooding, 194 N. C., 271 (273), it is declared: “Again, in 
Yu Cong Eng v. Trinidad, 271 U.S., 500, Chief Justice Taft, speaking 
to the constitutionality of an act of the Philippine Legislature, which 
undertook to prohibit any person, firm, or corporation, engaged in com- 
merce or other activity for profit in the Philippine Islands, from keeping 
its account books in any language other than English, Spanish, or some 
local dialect, said ‘that a statute which requires the doing of an act so 
indefinitely described that men must guess at its meaning, violates due 
process of law.’ ” 

- For the reasons given, we find in the judgment of the court below 

No error, 





THE EQUITABLE LIFE ASSURANCE SOCIETY OF THE UNITED 
STATES v. GUS RUSSOS anp Wire. KATINA RUSSOS. 


(Filed 20 May, 1936.) 


1. Homestead B b—Judgment debtor may claim homestead in property 
conveyed by him when he obtains reconveyance prior to execution sale. 


Plaintiff obtained judgment against defendants, who are husband and 
wife. Thereafter, the defendants conveyed certain vacant lots owned by 
the feme defendant to a nonresident, all legal requirements being complied 
with in making such conveyance. Plaintiff caused execution to issue on 
its judgment, but before final process of sale the nonresident reconveyed 
the lots to the feme defendant. and she claimed her homestead exemption 
in said lots, they being the only real estate owned by her. Held: Upon 
the conveyance of the lots by defendants their homestead right therein was 
terminated, and plaintiff could have sold same to satisfy the judgment, but 
upon the reconveyance of the lots to the feme defendant prior to final 
process of sale, she was entitled to have her homestead allotted therein. 
N. C. Code, 614, 729, N. C. Constitution, Art. X, see. 2. 


2. Homestead A a— 


Where the only real property owned by a judgment debtor consists of 
vacant lots, he may claim his homestead therein, since he may thereafter 
build a habitable structure thereon. 
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AppeaL by defendants from Barnhill, J., at Second January Term, 
1936, of Waxr. Reversed. 

The agreed statement of facts: 

“(1) That on 18 June, 1934, the Equitable Life Assurance Society 
secured a judgment against the defendants Gus Russos and wife, Katina 
Russos, in the amount of $736.96, with interest thereon from 16 May, 
1932, and for costs, said judgment having been secured in the Superior 
Court of Wake County, N. C., and properly docketed and indexed in the 
office of the clerk of said court on 26 June, 1934, and will be found in 
Judgment Docket Book 41, on page 54, in said clerk’s office. 

“(2) That at the time said judgment was docketed, Katina Russos, 
one of the defendants, was the owner of two lots of land in Raleigh 
Township, Wake County, North Carolina, known as Lo:s Nos. 517 and 
583, Part 5, of Bloomsbury, according to a certain map made by Riddick 
and Mann, recorded in the registry of Wake County, ir Book of Maps 
1911, at page 120. 

“(3) That after the docketing of said judgment, the said Katina 
Russos and her husband, by a regular warranty deed in proper and 
regular form and execution, dated 30 October, 1934, and filed for regis- 
tration 2 November, 1934, and recorded in Book 678, at page 386, in 
the office of the register of deeds for Wake County, North Carolina, 
conveyed said lots of land to Mrs. Christine Roukis, a resident of the 
city of Brooklyn, New York. 

“(4) That thereafter, on 19 August, 1935, the plaintiff herein caused 
execution to be issued on said judgment, reference being made to said 
execution and the returns and proceedings thereunder, the original of 
which appears herein. 

(5) That on 19 August, 1935, the sheriff, after receiving said execu- 
tlon, gave notice to said Katina Russos of same, and made demand on 
her and posted an advertisement of the sale of said property and pro- 
ceeded to advertise said sale in the Raleigh Times, a rewspaper pub- 
lished 1n the city of Raleigh, Wake County, N. C., under said execution. 

“(6) That thereafter, by deed dated 20 August, 1935, and filed for 
registration in the office of the register of deeds for Wake County, North 
Carolina, on 29 August, 1935, the said Christine Roukis and her hus- 
band reconveyed said property to the defendant Katina Russos. 

“(7) That on Monday, 7 October, 1935, at the request of the defend- 
ants, N. F. Turner, sheriff of Wake County, caused the personal prop- 
erty exemption of said defendants to be allotted and the homestead of 
said defendant Katina Russos to be allotted, and that said lots of land 
were valued by the appraisers at $1,000, and allotted to said Katina 
Russos as her homestead exemption, reference being made to the returns 
appearing herein. 
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“(8) That the plaintiff filed its exceptions to the allotment of said 
lands to said Katina Russos as a homestead, and gave notice of appeal 
to the Superior Court, the original of which said exceptions and defend- 
ants’ response thereto appear herein. 

“(9) It is admitted that Katina Russos is a citizen and resident of 
Wake County, and has been a citizen and resident of Wake County for 
more than ten years, and was at the time said homestead was allotted, 
and still is, a citizen and resident of Wake County, but does not reside 
upon sald lots, and that there are no buildings on said lots. 

“(10) It is further agreed for the purpose of this action that at the 
time said homestead was allotted said Katina Russos did not own any 
other real estate, had never owned any other real estate, and still does 
not own any other real estate, in North Carolina. 

“This 27 January, 1936. 

S. Brown SHEPHERD, 
N. G. FoxviLre, 
Attorneys for Plaintiff. 
R. L. Me Mitiay, 
R. Roy Carter, 
Attorneys for Defendants.” 


The judgment of the court below is as follows: “This cause coming 
ou to be heard at the Second January Term, 1935, of the Superior 
Court of Wake County, before his Honor, M. V. Barnhill, upon excep- 
tions filed to the laying off of homestead for the defendant Katina 
Russos in said lots in Raleigh Township, known as Lots Nos. 517 and 
583, Part 5 of Bloomsbury, and upon the facts as stated In an agreement 
appearing of record herein signed by counsel for both parties; and the 
court being of the opinion that the said defendant Katina Russos is not 
entitled to a homestead in the said lots above referred to, which was laid 
off for her upon execution of judgment by the plaintiff: Now, theretore, 
it is ordered and adjudged that the exceptions filed by the plaintiff to the 
allotment of said homestead in said lots be and the same are hereby 
sustained, and the allotment of said homestead is hereby set aside and 
adjudged to be of no effect: And the sheriff of Wake County is directed 
to proceed to advertise and sell the said lots above referred to, following 
the usual procedure provided by law, under execution of the judgment 
of the plaintiff, and to sell the same free of any homestead or claim of 
the said Katina Russos of right to homestead in said lots. It is further 
ordered that the costs of these proceedings be paid from the proceeds of 
the sale. This 28 January, 1936. AL. V. Barnhill, Judge presiding.” 

The defendants excepted, assigned error to the judgment as signed, 
and appealed to the Supreme Court. 
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S. Brown Shepherd and N. G. Fonville for plaintiff. 
R, Roy Carter and R.L, McMillan for defendants. 


Crarkson, J. After a careful investigation of the controversy, we 
think there was error in the opinion of the court below that Katina 
Russos was not entitled to a homestead exemption in the lots in contro- 
versy. 

The plaintiff had a duly docketed judgment, on 18 June, 1934, for 
$736.96, and interest, against the defendants Gus Russos and wife, 
Katina Russos, in the office of the clerk of the Superior Court for Wake 
County, North Carolina, and at the time Katina Russos was the owner 
of two lots of land in said county. 

N.C. Code, 1935 (Michie), sec. 614, in part, says that such judgment 
“is a lien on the real property in the county where the same is docketed 
of every person against whom any such judgment is rendered, and which 
he has at the time of the docketing thereof in the county in which such 
real property is situated, or which he acquired at any time thereafter, 
for ten years from the date of the rendition of the judgment.” 

Constitution of North Carolina, Art. X, sec. 2, is as follows: “Every 
homestead, and the dwellings and buildings used therewith, not exceeding 
in value one thousand dollars, to be selected by the owner thereof, or in 
lieu thereof, at the option of the owner, any lot in a city, town, or 
village with the dwelling and buildings used thereon, owned and occupied 
by any resident of this State, and not exceeding the valve of one thou- 
sand dollars, shall be exempt from sale under execution or other final 
process obtained on any debt. But no property shall be exempt from 
sale for taxes or for payment of obligations contracted for the purchase 
of said premises,” 

On 80 October, 1934, Katina Russos and her husband conveyed, in 
aecordance with the Constitution, the lots in controversy to one Christine 
Roukis, and by so doing Katina Russos parted with her homestead rights 
and the judgment creditor could have sold the lots if done before the 
property was reconveyed to Katina Russos, 
~ oN. C. Code, 1935 (Michie), see. 729, is as follows: “The allotted 
homestead 1s exempt from levy so long as owned and oceupied by the 
homesteader or by anyone for him, but when conveyed by him in the 
mode authorized by the Constitution, Art. X, see. 8, the exemption 
ceases as to hens attaching prior to the conveyance. The homesteader 
who has conveyed his allotted homestead may have another allotted, and 
as often as is necessary. This section shall not have any retroactive 
effect.” This section seems to deal with “allotted homesteads.” See 
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Sash Co. v. Parker, 153 N. C., 180. In Cheek v. Walden, 195 N. C.,, 
752 (758), 1t is said: “Upon conveyance by the homesteader the exemp- 
tion ceases.” Duplin County v. Harrell, 195 N.C., 445. 

If nothing else appeared in the record, the plaintiff’s contention would 
be correct, and it could sell the land in controversy on which it had a 
lien—for defendants Katina Russos and her husband had conveyed her 
land and parted with her right to a homestead exemption. © 

The execution on plaintiff’s judgment was issued on 19 August, 1935, 
and in the hands of the sheriff. The record discloses that the lots, on 
20 August, 1935, were reconveyed to Katina Russos, she then being 
a citizen and resident of Wake County, North Carolina. We think she 
was entitled to her homestead exemption in said lots. Katina Russos 
did not reside upon said lots and there were no buildings on said lots. 
They were the only real estate she owned. From a hberal construction 
of the Constitution, we think she was entitled to the homestead exemp- 
tion iu same. The plaintiff in its brief nowhere controverts this aspect, 
its contention was that she had conveyed same. 

In Murchison v. Plyler, 87 N. C., 79 (81), Ruffin, J., said: “In short, 
there can be no homestead without a home or the immediate possibility 
of a home upon the land itself.” 

In McCracken v. Adler, 98 N. C., 400 (404), it is declared: “But if 
the land proposed to be sold is all that the execution debtor has, he is 
entitled to have his homestead therein laid off to him, although there be 
no dwelling house or other habitable building thereon, because he may 
build a house and other buildings on the land, and thus have the benefi- 
cent provision of the Constitution. Flora v. Robbins, 938 N. C., 38; 
Murchison v. Plyler, 87 N. C., 79; Spoon v. Heid, 78 N. C., 244.” 
Farris v. Hendricks, 196 N. C., 489. 

In New Amsterdam Casualty Co. v. Dunn, 209 N. C., 7386, Devin, J., 
for the Court, said: “The rght to the homestead exemption 1s guaran- 
teed to every resident of North Carolina by the Constitution, and this 
right is not forfeited by a fraudulent conveyance.” 

In the preseut action, defendants had reacquired ownership before 
final process of sale, and we think entitled to the homestead exemption 
allowed by the Constitution. 

For the reasons given, the judgment below is 

Reversed. 
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STATE OF NORTH CAROLINA, on BEHALF or WILLIAM CHARLES BEA- 
MAN, ano WILLIAM CHARLES BEAMAN, INDIVIDUALLY, vy. NATIONAL 
SURETY CORPORATION, Aa CorpporaTIon ; MORDECAI VANN, GUARDIAN 
oF WILLIAM CHARLES BEAMAN; MORDECAI VANN, INDIVIDUALLY ; 
FANNIE VANN, BonpsMAN; FANNIE VANN, INDIVIDUALLY; HENRY 
VANN, INDIVIDUALLY ; HENRY VANN anno I. M. VANN, EXECUTORS OF THE 
ESsTaTeE or A. VANN, DECEASED, AND GURNEY P. HOOD, CoMMISSIONER 
OF BANKS OF THE STATE OF NORTH CAROLINA, 


(Filed 20 May, 19386.) 


Guardian and Ward H a—Second guardianship bond held in substitution 
of first, and bonds were not cumulative under facts of this case. 

The findings of fact, supported by evidence, were to the effect that, 
upon the refusal of the clerk to issue letters of guardianship prior to the 
filing of the statutory bond, applicant filed a bond with an individual 
surety pending the filing of a bond by a corporate surety, the individual 
surety being the local agent of the corporate surety, that. thereafter bond 
with the corporate surety was duly filed before any funds were placed 
in the hands of the guardian, and that thereupon the clerk made a nota- 
tion on the original bend to the effect that the individual surety was 
released therefrom upon the filing of the bond with the corporate surety. 
It further appeared that the corporate surety alone received the premium 
for the bond, and that upon the later insolvency of the corporate surety, 
its successor corporation filed an assumption agreement of record. Held: 
The release of the individual surety appearing of record at the time of 
the filing of the assumption agreement by the successor corporate surety, 
the successor corporate surety is alone liable on the bond and is not 
entitled to contribution from the individual signing the original bond, the 
bonds not being cumulative, but the corporate surety bond being substi- 
tuted for the individual surety bond to the knowledge of the successor 
corporate surety. 


AppEaL by the National Surety Corporation from Barnhill, J., at 
October Term, 1935, of Sampson. Affirmed. 

This is an action brought by plaintiffs to recover from defendants 
Mordecai Vann, guardian of William Charles Beaman, and his surety, 
the National Surety Corporation, for certain amounts alleged to be due 
them. The matter was referred to Hon. Charles G. Rose, referee, who 
heard the evidence, found the facts, and on the facts made conclusions 
of law. The matter came on for hearing before Barnhill, J., who found 
certain supplemental facts. The material facts necessary to be consid- 
ered are: 

The referee found the following facts: 

“On 22 January, 1931, Mordecai Vann applied to the clerk of the 
Superior Court of Sampson County, North Carolina, for appointment 
as guardian of William Charles Beaman, minor son of Llewellyn Bea- 
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man, . . and the value of the estate of the minor was stated to be 
about fice thousand ($5,000) dollars. . . . The guardian, Mordecai 
Vann, as principal, and his sister, Fannie E. Vann, as surety, on 22 
January, 1931, signed the usual form of guardian bond in the penal sum 
of five thousand ($5,000) dollars (duly justified). 

“At the time the application for letters of guardianship was made, 
the guardian and Fannie E. Vann (who was local agent of the National 
Surety Company), requested that the letters be issued pending the re- 
turn from New York of a corporate bond to be signed by that company 
as surety. John B. Williams, the then clerk of the Superior Court of 
said county, declined to issue the letters until the bond of the guardian 
was actually signed and filed in his office. Thereupon, the bond was 
signed, and, at that time, the guardian and Fannie E. Vann understood 
that, when the corporate bond was filed, Fannie E. Vann would be re- 
leased as surety on the bond which she signed. 

“On 28 January, 1931, a corporate bond as guardian of Charles Bea- 
man in the penal sum of five thousand ($5,000) dollars, signed by the 
National Surety Company of New York, as surety, . . . was filed 
with and accepted by the clerk of said court. . . . On said date 
Annie Ferrell, assistant clerk of said court, made the following entry on 
the margin of the record: ‘A surety bond having been this day filed by 
M. Vann, as Gdn. for Chas. Beaman, Fannie E. Vann is hereby released 
from said bond. This 28 January, 1931. (s) Anme Ferrell, <Ass’t. 
CSC’ 

“Subsequent to 28 January, 1931, and prior to 1 May, 1933, the 
National Surety Company, the surety on the guardian’s bond, was de- 
clared insolvent, and on or about 1 June, 1933, the defendant National 
Surety Corporation, through Fannie EK. Vann, as agent of the corpora- 
tion, filed with the clerk of the Superior Court an ‘Assumption of ha- 
bility certificate, which document, together with what purports to be the 
letter of transmittal signed by Harry N. Levy, manager, was attached to 
the page in the Guardian Book No. 5, containing the original bond. 

Reference 1s made to the original record for the exact terms 
of the ‘Assumption of liability certificate.’ 

“After the guardian bond was signed by Fannie E. Vann, 

Harry N. Levy, agent and attorney im fact of the Nations Sauety 
Company, and now manager of the National Surety Corporation, had 
knowledge and notice that Fannie E. Vann, local agent of the surety 
company, had individually signed the guardian bond as surety until the 
guardian bond signed by the National Surety Company was returned 
properly executed. : 

“When the ‘Assumption of lability certificate’ was signed by the 
National Surety Corporation, the said corporation, through its local 
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agent and Harry N. Levy, manager, had knowledge and notice that the 
clerk of the Superior Court had made the entry on the margin of the 
record as set out in Finding Number Four, purporting to relieve Fannie 
E. Vann as surety from further lability on the bond exeeuted by her 
and dated 28 January, 1931. 

“The National Surety Corporation, having voluntarily become surety 
on the guardian bond, . . . had notice of the facts appearing on the 
records in the office of the clerk of the Superior Court of Sampson 
County, and which would have been disclosed upon proper examination 
of the same.” 

Supplemental findings by the court below: “That the guardian did 
not recciye any amount prior to the entry upon the guarcianship records 
in the clerk’s office undertaking to cancel the bond signed by Fannie E. 
Vann aud all receipts were subsequent to the date of tue filing of the 
bond by the National Surety Company, the first receipt being on 10 
Mareh, 1931. . . . The bond signed by Fannie E. Vann was signed 
for the temporary purpose, as found by the referee, and the bond of the 
National Surety Company when filed was not cumulative, but in substi- 
tution of the Fannie E. Vann bond, and she was thereupon discharged 
from further liability.” 

In the judgment is the following: “From the findings of facts by the 
referee, as modified and supplemented by the foregoing findings by the 
court and conclusions of law, the court is of the opinion that the plaintiff 
is entitled to recover judgment according to the above findings of facts. 
and conclusions of law. It is thereupon considered, ordered, and ad- 
judged that the plaintiff State of North Carolina, on behalf of William 
Charles Beaman and William Charles Beaman, individually, do recover 
for the use of William Charles Beaman from the defendants Mordecai 
Vann, guardian, the National Surety Corporation, on account of and for 
the full amount of said assumption certificate, to wit: The sum of 
#5,000, to be discharged upon the payment into court of the sum of 
$3,252.43, with interest thereon from 3 January, 1934, at six per cent 
per annum, together with the costs of this action to be taxed by the 
clerk.” 

The National Surety Corporation excepted and assigned error as 
follows: 

“(1) For that his Honor held that the bond signed by Fannie E. Vann 
was signed for a temporary purpose, and that the bond of the National 
Surety Company, when filed, was not cumulative, but in substitution of 
the Fannie E. Vann bond, and she was thereupon discharged from fur- 
ther lability, and this error constitutes the defendant’s First Exception. 

“(2) For that the court held the National Surety Corporation liable 
for the payment of the sum of thirty-two hundred fifty-two and 43/100 
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($3,252.43) dollars, with interest from 3 January, 1934, and did not 
hold that Fannie KE. Vann was jointly lable with it for said amount. 
This is the Second Exception.” 


Varser, McIntyre & Henry for Fannie FE. Vann. 
Graham & Grady and Shepherd & Shepherd for National Surety 
Corporation, 


Crarkson, J. For the determination of this controversy, we think 
that the only question involved on this appeal is whether Fannie E. 
Vann is jointly liable with the National Surety Corporation and con- 
tribution arises in this case between said corporation and Fannie E. 
Vann. We think not, under the facts and circumstances of this case. 

The National Surety Corporation cites the cases of Jones v. fays, 38 
N. C., 502; Comrs. of Brunswick v. Inman, 203 N, C., 542; and Thorn- 
ton vt. Barbour, 204 N. C., 583. We think those cases have no applica- 
tion to the facts in the present action. 

In Roebuck v. Carson, 196 N. C., 672 (674), citing authorities, it 1s 
said: “Parol evidence is admissible to show that the contract was deliy- 
ered upon condition precedent, or that the obligation was not to be 
assumed at all except upon certain contingencies.” Insurance Co, vr. 
Morehead, 209 N. C., 174. For a decision of this controversy we do not 
base our opinion on these authorities, as the bond was an official one. 

On the facts in this ease, the plaintiffs are not contending that Fanme 
EK. Vann is hable on the purported bond signed by her, but this is a 
controversy between the National Surety Corporation and Fanme E. 
Vanu. The National Surety Corporation claiming from Famnie EF. 
Vann contribution—one-half of what it has to pay for the default of 
the guardian. 

The facts are to the effect that Fannie E. Vann was the local agent 
of the National Surety Company, and signed the guardian bond for 
*5,000, conditionally, on 22 January, 1931. On 28 January, 1931, the 
National Surety Company filed a $5,000 bond as surety for the guardian, 
with the knowledge that “Fannie E. Vann is hereby released from said 
bond—this 28 January, 1931.” It received the premium on the $5,000 
bond and became hable for the amount on default of the guardian, and 
does not on this appeal deny its hability. The guardian did not receive 
any funds until 10 March, 1931—long after the record discloses Fannie 
EE. Vann was relieved from the bond, with the understanding when the 
corporate bond was filed. Thereafter, when the National Surety Com- 
pany became insolvent and was tuken over by the National Surety 
Corporation, and assumed the hability of the National Surety Company 
on the bond, all these facts were known to it: That Fannie E. Vann 
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had signed the bond temporarily and on condition, and the release as to 
her on the bond and the substitution of the National Surety Company. 
It goes without saying that no court of equity would allow a recovery by 
the surety corporation against Faunie E. Vann, under the facts here 
disclosed—it would be inequitable and unconscionable. The National 
Surety Corporation, successor to the National Surety Company, alone 
recelved the premium for its liability and alone is answerable for the 
default of the guardian, in accordance with its contract. 


For the reasons given, the judgment of the court below is 
Affirmed. 








MRS. ESSIE ECKARD, Winow anp ADMINISTRATRIX OF LAWRENCE E. 
KCKARD, DEcEASED, v. METROPOLITAN LIFE INSURANCE COM- 
PANY. 

(Filed 20 May, 1936.) 
1. Insurance E b—~ 
Statutory provisions in force at the time of the issuance of a policy of 
insurance become a part thereof as though expressly incorporated therein, 
and the statutory provisions will prevail over conflicting provisions of 
the policy. 
2. Insurance I b— 


by toree of C. S8., 6460, a policy of life insurance issued without a 
medical examination may not be avoided for misrepresentations by insured 
in his application for the policy unless such misrepresentations were 
fraudulently made. 

3. Same—Policy issued without medical examination may not be avoided 
for ill health of insured in absence of procurement of policy by fraud. 

Where the jury finds from the evidence that insured in a policy of life 
insurance issued without medical examination under C. 8&., 6460. was 
suffering with certain diseases stipulated in the policy as grounds for 
avoidance, but that insured did not procure the policy by false and fraudu- 
lent statements, insurer may not avoid liability under the policy, the pro- 
visions of the policy in conflict with the statute being unavailing to 
insurer. 


Aprean by plaintiff from Pless, J., at November Term, 1935, of 
Catawsa. Error and remanded. 

This is an action to recover on a policy of life insurance, 

On 28 August, 1933, the defendant issued a policy of tusurance on 
the life of Lawrenee EF. Eckard, a citizen of this State, residing in 
Catawba County. The policy was issued iu this State. The amount of 
the Insurance as stated in the policy is $624.00. The insured died on 
7 February, 1934. At the date of Ins death the pohey was in full force 
and effect, according to its terms. The premium on the poley was pay- 
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able weekly. The total amount paid as premiums on the policy was 
$15.60. The plaintiff, who is the widow and administratrix of Lawrence 
KE. Eckard, is the beneficiary named in the policy. 

The policy was issued on the application of the insured, which is in 
writing and is dated 3 August, 1933. In response to questions con- 
tained in the application, the insured stated that he had never had any 
disease of the heart or kidneys; that he had never been under treatment 
in any clinic, dispensary, hospital, or asylum; that at the date of the 
application he was in sound health, and had no physical or mental 
defects or any infirmity of any kind; that he had uo disease of the cyes 
or impairment of sight; and that he had not been under the care of any 
physician within three years prior to the date of the application. The 
insured further stated in his application that the statements therein 
were made by him to induce the defendant to issue the policy applied 
for, and that in consideration of the issuance of the policy he agreed, on 
behalf of himself and of any other person who might have a claim under 
the policy or an interest therein, that the statements contained in the 
application were true, and that any misrepresentation should render the 
policy void, and that the policy should not be binding on the defendant 
unless at its date the insured was alive and in sound health. 

The policy was issued by the defendant without a previous medical 
examination of the insured. It contains the following provisions: 

“Tf (1) the insured is not alive or is not in sound health on the date 
hereof; or if (2) before the date hereof, the insured has been rejected 
for insurance by this or by any other company, order or association, or 
has, within two years before the date hereof, been attended by a physi- 
cian for any scrious disease or complaint or, before said date, has had 
any pulmonary disease, or chronic bronchitis, or cancer, or disease of the 
heart, liver or kidneys, unless such rejection, medical attention or pre- 
vious disease is specifically recited in the ‘Space for Endorsements’ on 
page + 1n a waiver signed by the secretary; or if (3) any policy ou the 
life of the insured hereunder has been previously issued by this company 
and is in force at the date hereof, unless the number of such policy has 
been endorsed by the company in the ‘Space for Endorsements’ on page 4 
hereof (it being expressly agreed that the Company shal! not, in the 
absence of such endorsement, be assumed or held to know or to have 
known of the existence of such prior policy, and that the issuance of 
this policy shall not be deemed a waiver of such last mentioned condi- 
tion), then in any such ease, the Company may declare this pohey void 
and the liability of the Company in the case of any such declaration or 
in the case of any claim under this policy, shall be hmited to the return 
of premiums paid on the policy, except in case of fraud, in which case 
all premiums will be forfeited to the Company.” 
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The issues arising on the pleadings and submitted to the jury were 
answered as follows: 

“1. Was the insured, Lawrence E. Eckard, in sound health on 28 
August, 1933, the date of the policy sued on in this action? Answer: 
SIN 0 

“2. Had the insured, Lawrence E, Eckard, within two years before 
the said 28 August, 1938, been treated by a phvysictan for a serious 
disease or complaint? Answer: ‘No’ 

“3. Ifad the insured, Lawrenee E, Eckard, before the said 28 August, 
1933, had any disease of the heart or kidneys? Answer: ‘Yes.’ 

“4. Had the insured, Lawrence E. Eckard, before the said 28 August, 
1933, had nephritis, a disease of the kidneys? Answer: ‘Yes. 

“5. Had the insured, Lawrence E. Eckard, before the said 28 August, 
1933, had arterio sclerosis, or hardening of the arteries? Answer: 
Vea.’ 

“6. Did the insured, Lawrence E. Eckard, procure the policy upon his 
life, sued on in this action, by false and fraudulent staternents, as alleged 
in the answer? Answer: ‘No.’ ” 

On the verdict returned by the jury, the plaintiff tendered a judgment 
that plaintiff recover of the defendant the sum of *624.00, with interest 
from 7 February, 1934, and the costs of the action, and excepted to the 
refusal of the court to sign the Judgment tendered by her. 

From judgment that plaimmtiff recover of the defendant the sum of 
£15.60, with interest and costs, the plaintiff appealed to the Supreme 
Court, assigning as error the refusal of the court to sign the judgment 
tendered by the plaintiff, and the signing of the judgment appearing in 
the record. 


Theodore fF. Cummings and R. H. Shuford for plaintiff. 
P.W. Garland and W. C. Feimster for defendant. 


Connor, J. The pohey of hfe insurance sued on in this action was 
issued by the defendant, a life insurance company doing business in this 
State, without a previous medical examination of the insured. The 
issuance of the polhey was authorized by C. S., 6460, as amended prior 
to its issuance. See N. C. Code of 1935, sec. 6460. Lolbrook vr. Ins, 
Co, 196 N. C., 333, 145 8. E., 609. The statute was in force at the date 
of the issuance of the policy, and is therefore a part of the policy as 
iInuch so as if its provisions were expressly meorporatea in the policy. 
The rights and liabilities of the parties to this action are determined by 
the provisions of the pohey (@rilmore v. srs. Co., ON, CL, 682, 155 
S. E., 566), provided such provisions are not in conflict with the provi- 
sions of the statute (/feaden e. Ins, Co., 206 N.C. 270, 172 5. E., 349). 
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In that case, the statute and not the policy controls. In /feaden v. Ins. 
Co., supra, it 1s said by Stacy, C. J.: 

“The provisions of this statute being in force at the time of the execu- 
tion of the policy, entered into and became a part of the convention of 
the parties as much so as if they had been expressly incorporated in its 
terms. Bateman v. Sterrett, 201 N. C., 59, 159 8S. E., 14; Prust Co, v. 
Hudson, 200 N. C., 688, 158 S. E., 244; House v. Parker, 181 N. C., 40, 
106 S. E., 1386; Wf. Co. +. Holladay, 178 N. C., 417, 100 8. E., 567. 
Therefore, the defendant may not now declare the policy in suit void, 
pursuant to the stipulation of the contract, as this is in direct conflict 
with the statute.” 

The statute which was in foree at the date of the issuance of the policy 
in the instant case is as follows: 

“See, 6460. Medical Examination Required. No life insurance com- 
pany organized under the laws of or doing business in this State shall 
enter Into any contract of insurance in any twelve months period im an 
amount in excess of five thousand dollars ($5,000.00) upon any one lite 
within this State without having previously made or caused to be made 
a prescribed medical examination of the insured by a registered medical 
practitioner; and provided further, that where there has been no medical 
examination, the policy shall not be rendered void nor shall payment 
be resisted on account of any misrepresentation as to the physical con- 
dition of the applicant, except in cases of fraud; and provided further, 
that this section shall not apply to contracts of insurance issucd under 
the group plan.” 

Where a policy of hfe insurance has been issued in this State, without 
a previous medical cxamiunation of the insured, as authorized by the 
statute, by reason of its provisions, representations made by the insured 
in his application for the policy, although false in fact, do not invalidate 
the policy or affect the hability of the company under the policy, where 
such representations were not made fraudulently. 

The provisions in the policy of insurance sued on in this action are 
in conflict with the provisions of the statute and are not available to the 
defendant as a defense to plaintiff’s recovery in this action of the amount 
of the policy. See Polls v. Ins. Co., 206 N, C., 257, 1745. E., 123. 

There was error in the refusal of the judge to sign the judgment ten- 
dered by the plaintiff at the trial of this action. 

The action is remanded to the Superior Court of Catawba County that 
judgment may there be signed in accordance with this opinion. 

Error and remanded. 


134 IN THE SUPREME COURT. [210 


Mancum v. R. R. 





MRS. ROSA MANGUM v. SOUTHERN RAILWAY COMPANY anp NORTH 
CAROLINA RAILROAD COMPANY (ORIGINAL PARTIES DEFENDANT), AND 
L. R. POWELL, JR., anp HENRY W. ANDERSON, RECEIVERS OF THE 
SEABOARD AIR LINE RAILWAY COMPANY (ADDITIONAL PARTIES 
DEFENDANT). 


(Filed 20 May, 1936.) 


1. Parties B d— 


Defendants in an action to recover for negligent injury are entitled, 
under N. C. Code, 618, to have other defendants joined with them upon 
filing a cross action against such other defendants, alleging that such 
defendants were joint tort-feasors with them in causing the injury. 


2. Removal of Causes C b—Parties joined on cross action of original 
defendants as joint tort-feasors held not entitled to rernoval. 


Plaintiff sued two railroad companies, alleging that her injuries were 
caused by their joint negligence. The original defendauts filed answer 
denying the allegations of negligence and proximate cause, and filed a 
cross action against another railroad company, alleging that if defendants 
Were negligent such other railroad company was guilty of negligence 
Which coneurred in producing the injury and that it was a joint tort-feasor 
with them in causing the injury, and that they were entitled to contribu- 
tion from it. The other railroad company was joined as a party defendant 
upon the cross action, and moved for removal of the cause against it to 
the Federal Court on the ground of diverse citizenship, and that plaintiff's 
action against it was separable. Meld: The allegations of the cross action 
are determinative of whether a separate or joint action was alleged, and. 
the action against the original defendants not being removable, the 
motion to remove was properly denied. 


APPEAL by defendant receivers of Seaboard Air Line Railway Com- 
pany, from Phillips, J., at February Term, 1936, of Ricumonp. Af- 
firmed. 

This is an action for actionable negligence brought by plaintiff against 
the Southern Railway Company and the North Carolina Railroad Com- 
pany as joint tort-feasors, alleging damage. The defendants denied 
negligence and as a further answer and cross action alleged in detail 
that L. R. Powell, Jr., and Henry W. Anderson, receivers of the Sea- 
board .\ir Line Railway Company, were negligent in the operation of its 
train, and further allege: “That even if these defendants were guilty 
of negligence in any of the particulars alleged in the complaint, which 
is hereby expressly denied, and even if such alleged negligence was a 
proximate cause of the plaintiff’s injury, which is also denied, the above 
described negligence of the receivers of the Seaboard Air Line Railway 
Company was also a proximate cause of the plaintiff’s injury, operating 
jointly and concurrently to produce said injury, and if these defendants 
are at all responsible to the plaintiff for her injury, which is hereby 
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expressly denied, the said receivers of the Seaboard Air Line Railway 
Company are jointly and concurrently liable with these defendants, both 
to the plaintiff and to these defendants, and these defendants have a 
right to have said lability of said receivers determined and enforced in 
this action, under and by virtue of the terms and provisions of section 
618 of the Consolidated Statutes of North Carolina.” 

Defendants’ prayer is as follows: “Wherefore, these defendants pray: 
(1) That the said L. R. Powell, Jr., and Henry W. Anderson, receivers 
of the Seaboard Air Line Railway Company, be made parties to this 
action; and that summons be issued and served upon them directing 
them to answer the cross action of these defendants above set forth. (2) 
That the rights and liabilities of these defendants and the said receivers 
of the Seaboard Air Line Railway Company, as between themselves, be 
determined and enforced. (8) That the plaintiff recover nothing of 
these defendants in this action; and that judgment herein be entered in 
favor of these defendants. (4) For such other and further rehef to 
which these defendants may be entitled in the premises.” 

Judge McElroy, at the September Term, 1935, made the following 
order: 

“Upon reading and considering said answer and cross action, it 1s 
hereby considered, ordered, and decreed as follows: 

“1, That the said L. R. Powell, Jr., and Henry W. Anderson, receiv- 
ers of the Seaboard Air Line Railway Company, be and they are hereby 
made parties defendant to this action. 

“2. That the clerk of this court be and he is hereby authorized and 
directed to issue a summons herein against sald parties defendant men- 
tioned in the preceding paragraph herein. 

‘3, That the sheriff of Richmond County be and he hereby is author- 
ized and directed to serve upon said parties defendant the summons men- 
tioned in the preceding paragraph hereof, by delivering a copy thereof, 
together with a copy of the verified answer and cross action herein filed 
by the original defendants herein. 

“4 That the said L. R. Powell, Jr., and Henry W. Anderson, receivers 
of the Seaboard Air Line Railway Company, be commanded, by the 
terms of the summons hereinbefore referred to, to appear and answer, 
within 30 days from the service of said summons, the answer and cross 
action heretofore filed herein by the Southern Railway Company and 
the North Carolina Railroad Company.” 

Summons dated 7 September, 1935, upon L. R. Powell, Jv., and Henry 
W. Anderson, showing service 10 September, 1935, appears in the 
record. 

The receivers petitioned for removal to the United States District 
Court, aud set forth their reasons, in part, as follows: “Your petitioners 
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further allege that they are entitled to remove this cause to the United 
States District Court for the Middle District of North Carolina, Rock- 
ingham Division, said division ineluding the county of Richmond, in 
which said action is brought, and that your petitioners are not indis- 
pensable necessary parties to the maintenance of this action; and that 
whatever cause of action is set out in the answer of the said defendants 
Southern Railway Company and North Carolina Railroad Company, the 
same is separable from the issues raised between the plaintiff Rosa Man- 
gum and the defendants L. R. Powell, Jr., and Henry W. Anderson, 
receivers of the Seaboard Aur Line Railway Company, and the North 
Carolina Railroad Company, and that a separable controversy exists, 
and that on account of the diversity of citizenship between the plaintiff 
and your petitioners, this cause of aetion is removable to said United 
States District Court.” 

The clerk of the Superior Court refused to remove the action and on 
appeal the court below approved and confirmed the order of the clerk. 
The recelyers excepted and assigned error, and appealed to the Supreme 
Court. 


Douglass & Douglass, Walter R. Jones, and R. L. MeMillan for 
plaintiff. 
FLW. Bynum and Varser, McIntyre & Henry for defendants. 


Crarkson, J. N.C. Code, 1935 (Michie), sec. 618, in part, is as 
follows: “In all cases in the courts of this State wherein judgment has 
been or may hereafter be rendered against two or more persous or corpo- 
rations, who are jointly and severally liable for its payment either as 
joint obligors or joint tort-feasors, and the same has not been paid by 
all the judgment debtors by cach paying his proportionate part thereof, 
one of the judgment debtors shall pay the judgment creditor, either 
before or after execution has been issued, the amount due on said judg- 
ment, and shall, at the time of paying the same, demand that said judg- 
ment be transferred to a trustee for his benefit, it shall be tue duty of the 
judgment creditor or his attorney to transfer without recourse such 
judgment to a trustee for the benefit of the judgment debtor paying the 
same; and a transfer of such judgment as herein contemplated shall 
have the effect of preserving the lien of the judgment and of keeping 
the same in full force as against any judgment debtor who does not pay 
his proportionate part thereof to the extent of his abilisy thereunder 
In law and in equity, and in the event the judgment was obtained in the 
action arising out of a joint tort, and only one, or not all of the joint 
torl-feasors, were made parties defendant, those tort-feasors made parties 
defendant, and against whom judgment was obtained, may. in an action 
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therefor, enfarce contribution from the other joint tort-feasors; or at any 
time before judgment is obtained, the joint lort-feasors made parties de- 
fendant may, upon motion, have the other joint torl-feasors made parties 
defendant.” (Italics ours.) See Gaffney v. Casualty Co., 209 N. C., 
515. 

In accordance with this section, the defendauts Southern Railway 
Company and North Carolina Railroad Company (original parties) 
prayed that the receivers of Seaboard Air Line Railway Company, resi- 
dents of Virginia, be made parties defendant, and allege that they are 
uot guilty of negligence; but further allege, in substance, that if they 
are guilty of negligence they are liable only as joint tort-feasors with the 
receivers. We think that this procedure is permissible under the section, 
supra. The plaintiff, from her allegations in the complaint against the 
original defendants, cannot be affeeted by this procedure of the original 
defendants under the statute bringing in the receivers as joint tort- 
feasors. The original defendants were not entitled to removal. 

The question as to the nature of the coutroversy, and whether there is 
separable controversy, 1s determined by the complaint. The plaintiff is 
entitled to have her cause of action considered as stated in the complaint. 

In Powers v. Chesapeake & Ohio Railway, 169 U. S., 92 (97), speak- 
ing to the subject, it is said: “OA separate defense may defeat a joint 
recovery, but it caunot deprive a plaintiff of his right to prosecute his 
suit to final decision in his own way, The cause of action is the subject 
matter of the controversy, and that is, for all the purposes of the suit, 
whatever the plaintiff declares it to be in his pleadings.” Trust Ca. v. 
it. &., 209 N. C., 804; Howell v. BR. R., 200 N. C., 589. 

The judgment of the court below is 


Affirmed, 





STATE vy. COLUMBUS WEBBER. 
(Filed 20 May, 1936.) 


1. Automobiles G b—Evidence of culpable negligence in driving held suffi- 
cient to overrule nonsuit in this prosecution for manslaughter. 
Evidence that defendant was driving his ear at a speed of from 50 to 
oo miles per hour, on or near the center of the highway, when he collided 
with another car, resulting in the death of the driver thereof, is held 
suflicient to overrule defendant’s motion to nonsuit in & prosecution for 
manslaughter, although defendant introduces evidence in sharp conflict; 
but an instruction that the driving on the bighway at such speed was 
negligence per se is error entitling defendant to a new trial. 
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2. Automobiles C c— 


The driving of an automobile upon a highway at a speed in excess of 
forty-five miles per hour is not negligence per se or as & matter of law, 
but only prima facie evidence that the speed is unlawful under the provi- 
sions of ch, 311, sec. 2, Public Laws of 19385. 


APPEAL by defendant from Sink, J., at February Special Term, 1936, 
of Guinrorp. New trial. 

This 1s a ernninal action, in which the defendant was tried on an 
indictment charging him with manslaughter. 

The evidence at the trial showed that at or about 12:30 o’clock on the 
night of 14 September, 1935, there was a collision on a State highway 
in Guilford County, about 3 miles from the city of Higi Point in the 
direction of the city of Winston-Salem, between an automobile driven 
by the defendant Columbus Webber and an automobile driven by the 
deceased, Gorrell Burge; and that as the result of said collision, Gorrell 
Lurge suffered personal injuries from which he died at a hospital in the 
city of High Point within a few days after said collision. 

The evidence for the State tended to show that at the time of the 
colhsion the defendant was driving his automobile at a speed of from 
50 to 55 miles per hour, on or near the center of the highway, and that 
the deceased was driving his automobile at a speed of from 30 to 35 
miles per hour on his right side of the highway. The evidence for the 
State tended to show further that the defendant at the time of the colli- 
sion was driving his automobile in a reckless and careless manner. 

The evidence for the defendant tended to show that at the time of the 
collision he was driving his automobile at a speed of from 15 to 20 miles 
per hour, and that he was driving on his right side of the highway. The 
evidence for the defendant tended to show further that immediately 
before the collision the deceased, who was driving in the rear of another 
automobile, turned to lis left, and was passing the other automobile 
when the collision oecurred. 

At the close of all the evidence the defendant moved that the action be 
dismissed by judgment as of nonsuit. The motion was denied, and the 
defendant duly excepted. 

Among other things, the court charged the jury as follows: 

“Now, gentlemen of the jury, as I told you at the outset, the burden 
is on the State to satisfy you beyond a reasonable doubt of the defend- 
ant’s guilt. There is no burden on the defendant to show that he is not 
guilty. He may, though, show affirmatively, if he can, and he contends 
in this instance that all the evidence shows that he is not guilty, or that 
at least all the evidence should cause you to have remaining in your 
minds a reasonable doubt of his guilt, and that therefore you should 
acquit him, 
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“The State says, to the contrary, that when you have analyzed the 
testimony in its entirety you should find that the deceased, Gorrell 
Burge, came to his death as the proximate result of the culpable negli- 
gence of the defendant. 

“Now, what is culpable negligence? Negligence is failure to perform 
some legal duty that one owes to his fellow man, or that is imposed upon 
one by law. The driving on the left-hand side of a highway by a driver 
of an automobile, when the driver’s side of the road is not obstructed, 
when the whole road is open, is negligence per se. That is a violation 
of law. Driving at 50 to 55 miles per hour is a violation of law. Such 
driving is negligence per se. If the defendant was driving his automo- 
bile at the time of the collision at a speed of from 50 to 55 miles per 
hour, or was driving on the left side of the highway, he was violating 
the law. In either case he was negligent as a matter of law. 

“The law says that either is sufficient to sustain a recovery In a civil 
action, but it says that for a conviction in a criminal case there must 
be more than causal neghgence, there must be more than the negligence 
that is required for a recovery in a civil action. The negligence must be 
culpable. 

“Culpable negligence is wanton, willful, heedless disregard of the 
rights of others, and when negligence has added to 1t wanton and heed- 
less disregard, recklessness, then it rises to the degree of what we call in 
law culpable or criminal negligence.” 

The defendant in apt time duly excepted to so much of the charge as 
instructs the jury that “If the defendant was driving his automobile at 
the time of the collision at a speed of 50 to 55 miles per hour, or was 
driving on the left side of the highway, he was violating the law. In 
either case, he was negligent as a matter of law.” 

The jury returned a verdict that defendant is guilty of involuntary 
manslaughter. 

From judgment that he be confined in the State’s Prison for a term 
of not less than fifteen months or more than three vears, the defendant 
appealed to the Supreme Court, assigning errors in the trial. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 

Walser & Wright, Hastings & Bove, and Peyton B, Abbott for de- 
fendant. 7 


Connor, J. On his appeal to this Court, the defendant contends that 
there was error in the refusal of the trial court to allow his motion at the 
close of all the evidence for judgment as of nonsuit. C.S., 4643. This 
contention cannot be sustained. The evidence for the State, although 
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sharply contradicted by the evidence for the defendant, was sufficient to 
support a verdict that the defendant is guilty as charged in the indiet- 
ment, and for that reason was properly submitted to the jury. S. ev. 
Everhardt, 203 N. C., 610, 166 S. E., 7388. 

The detendant further contends that there was error in the instruc- 
tion of the trial court to the jury that “If the defendant was driving his 
automobile at the time of the collision at a speed of frorn 50 to 55 miles 
per hour, or was driving on the left side of the highway, he was violat- 
ing the law. In either case, he was negligent as a matter of law.” This 
contention mmust be sustained. S. v. Spencer, 209 N. C., 827, decided 
8 April, 1936. 

It is evident that the learned judge who presided at the trial of this 
action was inadvertent to the change in the law resulting from the enact- 
ment of sec, 2, ch. 3811, Public Laws of North Carolina, 1935, which 
provides that driving an automobile on a highway or public road in this 
State at a speed in excess of 45 miles per hour, under conditions as 
shown by all the evidence in the instant case, “shall be prima fucie evi- 
dence that the speed is not reasonable or prudent, and is unlawful.” By 
reason of this statute, driving an automobile on a highway or pubhe 
road in this State, sluce its enactment, at a speed in excess of forty-five 
miles per hour is not negligence per se or as a matter of law, as was the 
case prior to its enactment. 

For this error, the defendant 1s entitled to a new trial. It is ordered. 

New trial. 





CHARLOTTE NATIONAL BANK v. MUTUAL BENEFIT LIFE INSURANCE 
COMPANY anp JOE R, KLUTZ, ADMINISTRATOR oF JOHN D. HEATH, 
DECEASED, 

(Filed 20 May, 1936.) 


1. Limitation of Actions B a—Assignee's right of action for proceeds of 
life policy assigned accrues upon death of assignor. 

Insured assigned a policy of insurance on his life as collateral security 
for his note executed to plaintiff bank, More than ten years elapsed 
after maturity of the note without payment of interest or principal. 
Thereafter, insured assignor died and the bank instituted this action less 
than one year after his death to recover the proceeds of the policy against 
insurer, which action was resisted by the administrator of insured as- 
signor, Hcid; The bank assignee’s right of action on the policy of insur- 
anee accrued upon the death of insured assignor, and the action having 
been instituted within one year thereof, was not barred by the statute of 
limitatious. 
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2. Limitation of Actions A a— 


The statute of limitations bars the remedy upon the lapse of the pre- 
scribed time, but does not extinguish the right, and the creditor may pro- 
ceed to collect on collateral security assigned by the debtor even after 
action upon the principal debt is barred. 


Appear bv defendant Joe R. Klutz, administrator, from ley, J., at 
October Term, 1935, of MreckLennurc. No error, 

This is an action to recover on a policy of life insurance. 

The action was begun by the Charlotte National Bank, as plaintiff, 
against the Mutual Benefit Life Insurance Company, as defendant, on 

January, 1934. After the action was begun, and while it was pend- 
ing, Joe R. Klutz, administrator of John D, Heath, deceased, on his own 
motion, was made a party defendant, and in defense of plaintifi’s recov- 
ery set up in his answer the three-year and the ten-year statutes of 
limitations. | 

The faets shown by the evidence at the trial are as follows: 

On 30 June, 1898, the defendant Mutual Benefit Life Insurance Com- 
pany issued a poley of insurance on the life of John D. Heath, by 
which it promised to pay to his estate, at his death, the sum of $5,000. 
The insured, John D. Heath, paid all the premiums on said pohey until 
7 February, 1908, when he transferred and assigned said policy, subject 
to the lien of the company for a loan made to him, to the plaintiff 
Charlotte National Bank, as security for his note for $1,500, payable to 
said bank. All premiums due on the pohey after it had been transferred 
and assigned to the plaintiff, together with the interest on the indebted- 
ness of the insured to the company, were paid by the plaintiff. 

On 24 January, 1916, as evidence of the amount of his indebtedness to 
the plaintiff, then due, the insured, John D. Heath, executed and dehy- 
ered to the plaintiff his note in words and figures as follows: 


“$4,560.30. CuarboTtTe, N. C., Jan’y. 24, 1916. 


“One day after date, for value received, the undersigned promises to 
pay to the Charlotte National Bank, or order, at its banking house in 
the eity of Charlotte, N. C., four thousand five hundred sixty and 30/100 
Dollars ($4,560.30), having deposited with said bank as collateral se- 
curity for the payment of this note, as well as for the payment of all 
other obligations or liabilities, direct or contingent, of the undersigned 
to said bank, due or to become due, whether now existing or hereafter 
arising or aequired by said bank, the following property, viz.: 

“Policy No. 260817, for $5,000.00, in Mutual Benefit Life Ins. Co., 
of Newark, N. J., and thirty shares stock Dry-Heath-Miller Co. 
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“All parties to this instrument hereby waive demand, protest, and 
notice of its dishonor, and agree that the time of payment of any of the 
obligations or liabilities herein referred to may be extended from time 
to time without notice to any of them, and without thereby releasing 
any of the rights of the said bank. 

(Signed) Joun D. Heatu.” 


No payment was made on said note by the maker, John D. Heath, who 
died on 3 November, 1933, The amount due on said note at the date of 
his death was $9,424.64. The net amount due on the policy at the 
death of the insured was $4,707.91. By consent, this amount was paid 
by the defendant Mutual Benefit Life Insurance Company into the 
office of the clerk of the Superior Court of Mecklenburg County, and 1s 
held by said clerk, subject to the judgment in this action. 

At the close of all the evidence the defendant Joe R. Klutz, adminis- 
trator, moved that the action be dismissed by judgment as of nonsuit. 
The motion was denied, and defendant excepted. 

The Ist, 2d, 8d, 4th, and 5th issues submitted to the jury were an- 
swered by consent as follows: 

“1, Was the policy of insurance set out in the pleadings assigned as 
collateral security by John D. Heath to the Charlotte National Bank, to 
secure the payment of the indebtedness of the said Heath to the said 
bank, the last renewal of said indebtedness being evidenced by the note 
dated 24 January, 1916, for $4,560.30? Answer: ‘Yes.’ 

“2. Was any payment made on said note by John D, Heath between 
24 January, 1916, the date of said note, and 3 November, 1933, the date 
of his death? Answer: ‘No.’ 

“3. What was the amount of said indebtedness as evidenced by said 
note at the death of John D. Heath on 3 November, 1933? Answer: 
‘$9,494.64, 

“4, What was the net amount payable under said policy at the death 
of John D. Heath, and paid into court? Answer: ‘$4,707.91.’ 

“5. Is the plaintiff’s note barred by the statute of limitations, as 
alleged in the answer? Answer: ‘Yes.’ ” 

The 6th and 7th issues submitted to the jury were answered in accord- 
ance with peremptory instructions of the court as follows: 

“6, Is the plaintifi’s claim to the proceeds of the insurance policy set 
out in the pleadings barred by the three-year statute of limitations, as 
alleged in the answer? Answer: ‘No.’ 

“7, Is the plaintiff’s claim to the proceeds of the insurance policy set 
out in the pleadings barred by the ten-year statute of limitations, as 
alleged in the answer? Answer: ‘No.’” 
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The defendant Joe R. Klutz, administrator, in apt time duly excepted 
to the peremptory instructions of the court to the jury, with respect to 
the 6th and 7th issues. 

From judgment that plaintiff recover of the defendant Mutual Benefit 
Life Insurance Company the sum of $4,707.91, and the costs of the 
action, and directing the clerk to pay said sum now in his hands to the 
plaintiff, the defendant Joe R. Klutz, administrator, appealed to the 
Supreme Court, assigning errors based on his exceptions noted curing 
the trial. 


Pharr & Bell for plaintiff. 
Lee Smith and R. L. Smith & Son for defendants. 


Connor, J. The defendant on his appeal to this Court contends that 
all the evidence at the trial of this action shows that the action was 
barred by the three-year and also by the ten-year statutes of hmitation, 
and that it was therefore error for the trial court to refuse to allow his 
motion at the close of all the evidence for judgment as of nonsuit, and to 
instruct the jury peremptorily to answer the 6th and 7th issues “No.” 
These contentions cannot be sustained. 

This is an action to recover on a policy of insurance issued by the 
defendant Mutual Benefit Life Insurance Company on the hfe of John 
D. Heath. The cause of action alleged in the complaint, and sustained 
by the evidence at the trial, accrued at the death of the insured, John D. 
Heath. He died on 3 November, 1933. This action was begun on 
_.... January, 1934, and is therefore not barred by either the three-year 
or the ten-year statutes of limitation. 

This is not an action to recover of the defendant Joe R. Klutz, 
administrator of John D. Heath, deceased, on the note which was 
executed by his intestate on 24 January, 1916, and which was due one 
day after its date. It is not contended by the defendant that the note 
has been paid or otherwise discharged. It is conceded that an action 
on the note would be barred by the three-year statute of limitations. 
There is no presumption, however, that the note has been paid or dis- 
charged. The statute of hmitations, if pleaded by the defendant in an 
action to recover on the note, would bar a recovery by the plaintiff, but 
it does not affect the right of the plaintiff in this action, as assignee of 
the policy, to recover the proceeds of the policy, and to apply the same 
to the payment of its note. See Capehart v. Dettrick, 91 N. C., 344, 
which is a conclusive authority in support of the refusal of the trial 
court to allow defendant’s motion at the close of all the evidence for 
judgment as of nonsuit, and in support of its peremptory instructions 
to the jury with respect to the 6th and 7th issues. In that case it is 
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said that there is a clear distinction between the loss of a particular 
remedy and the extinguishment of a right. This Court quotes with 
approval the following remark of Lord Eldon in Spears v. Hartley. 3 
Esp., 31: “I am clearly of opinion that though the statute of limita- 
tions has run against a demand, if the creditor obtains possession of 
goods on which he has a lien for a general balance, he may hold them 
for that demand by virtue of his lien.” In the instant case, the plaintiff 
had possession as assignee of the policy, which had been duly assigned 
to it by the insured, and is therefore entitled not only to recover of the 
insurer the proceeds of the policy, but also to hold such proceeds as 
against the personal representative of the insured. 

The judgment is affirmed. 

No error. 





STATE v. AGAMEMNON KOUTRO. 
(Filed 20 May, 1986.) 


1. Homicide E a—Charge of the court on the question of quantum of 
force permitted to be used in self-defense held without error. 


The charge of the court in this prosecution for homicide to the effect 
that defendant would be guilty of manslaughter if he killed his assailant 
by the use of more force than was reasonably necessary to repel the 
assault is held without error, and defendant’s contention that the court 
should have further instructed the jury that defendant could use such 
force as reasonably appeared to him to be necessary under the circum- 
stances, is untenable, it appearing that the court later fully instructed 
the jury on the right to kill in self-defense upon real or apparent neces- 
sity, and it not being required that this principle should be coupled in 
the charge with the statement of the guantum of force permitted in self- 
defense. 


2. Same-——Charge on the principle that person provoking assault may not 
plead self-defense unless he had withdrawn from combat held correct. 


The charge of the court in this prosecution for mans.aughter to the 
effect that if the defendant provoked the assault in which he killed his 
assailant, the law would not permit him to successfully plead self-defense, 
even though the killing was necessary to protect himself from death or 
great bodily harm, unless defendant, prior to the infliction of the fatal 
injuries, withdrew from the combat and gave notice of his withdrawal to 
his adversary by word or deed, is held without error upon defendant’s 
contention that it withdrew from the jury's consideration the plea of self- 
defense, it being apparent from the charge read contextually as a whole 
that the portion objected to was predicated upon defendant being the 
person who had provoked the fight. or willingly engaged therein, and the 
prior portions of the charge fully presenting defendant's plea of self- 
defense upon the other phases of the evidence. 
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AppEaL from Ifill, Special Judge, at September Term, 1935, of 
Gaston. No error. 

This was a eriminal action wherein the defendant was placed on trial 
for murder in the second degree or manslaughter as the facts might 
warrant. The defendant admitted that he killed the deceased with a 
deadly weapon and assumed the burden of satisfying the jury of matters 
and things in mitigation and justification. 

The jury returned a verdict of guilty of manslaughter, and from 
judgment of imprisonment the defendant appealed, assigning errors. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Ernest R. Warren for defendant, appellant, 


Scuenck, J. The defendant states that he abandons all assignments 
of error except those numbered 3 and 4, both of which are to portions 
of the charge. 

Assignment No. 8 assails that portion of the charge in parentheses, 
which, with its connecting clause, reads: “. if you find from the 
evidence in the case that the prisoner slew the deceased, not with malice 
(but in defending himself, and that he used excessive force—more force 
than was reasonably necessary under the circumstances, to protect him- 
self from great bodily harm, then the court instructs you it would be 
your duty to return a verdict of manslaughter ).” 

This charge is in accord with S. v. Robinson, 188 N. C., 784, wherein 
it is said: “One is permitted to kill in self-defense CS. v. Johnson, 166 
N. C., 392); but, in the exercise of this right of self-defense, more force 
must not be used than is reasonably necessary under the circumstances, 
and if excessive force or unnecessary violence be used, the defendant 
would be guilty of manslaughter. S. «+. Garrett, 60 N. C., 148.” 

The defendant in his brief concedes that the assailed portion of the 
charge “is correct as far as it goes,” but that “the court should have 
instructed the jury that the defendant may fight in self-defense, and that 
he may do so when it 1s not actually necessary if he believes it to be 
necessary and has a reasonable ground for the belief; but whether his 
ground is reasonable is a matter for the jury and not the prisoner.” We 
see no essential reason why the subject of the justification of fighting 
or killing in self-defense by actual necessity or apparent necessity should 
be coupled with the subject of the quantum of force permitted in self- 
defense. But, however that may be, the court did not fail to instruct 
the jury upon the subject of the right to fight or kill in self-defense 
when there was either an actual necessity or apparent necessity for so 
fighting or killing. The court charged the jury as follows: “There is 


146 IN THE SUPREME COURT. [210 


STATE v. KOUTRO. 


ii i A, 


another principle of law. Ordinarily, the law does not permit one to 
repel simple assault. In illustration of that, where one person strikes 
another with an open hand and commits a simple assault upon him or 
strikes him with his fist and there is no great difference in the size of the 
parties, then the law would not permit that other person to take out a 
knife or any deadly weapon and assault his aggressor. That is in keep- 
ing with when one is not permitted to attack in simple assault. That 
principle does not apply where from a fierceness of hear: and difference 
in the size of the parties, the character of the parties, or other surround- 
ing circumstances, the person assaulted has reasonable grounds to believe 
he is about to suffer death or great bodily harm. The jury and not the 
prisoner are the judges of the reasonableness of the apprehensions, and 
that the jurors are to judge the reasonableness of such apprehension 
from the facts and circumstances as they existed at the time of the dith- 
culty and not as they may appear to the jury now in a cool moment of 
reflection or in a moment of cool reflection.” 

The third assignment cannot be held for reversible error. 

Assignment No. 4 assails that portion of the charge in parentheses, 
which, with its connecting clauses, reads: “Gentlemen, there 1s another 
principle of law that the court overlooked calling your attention to. 
Ordinarily, the law will not permit a person to provoke or bring about 
a difficulty and engage willingly in a fight and then, after he has done 
so, take the life of his adversary and then plead self-defense. The 
reason the law won’t permit the person to plead self-defense 1s on the 
ground that the necessity for the killing was brought about by the wrong- 
ful and unlawful acts of the defendant. The law will not permit a man 
to provoke a difficulty or bring it on and then take the hfe of his adver- 
sary unless the person who does provoke such difficulty quits the combat 
and retreats as far as he can with safety. (If he brings about a difh- 
culty by wrongful and unlawful conduct, curse words, or otherwise 
brings about the difficulty and then quits the combat and leaves his adver- 
sary and retreats as far as he can, and then he is hurt and it 1s neces- 
sary for him to take the hfe of his adversary, then, under these circum- 
stances, the law gives him the right to do it; but if he entered the fight 
and then quit the combat and takes the life of his adversary even though 
it shall be actually necessary for him to do so to protect his own life 
from death or great bodily harm, then he would not be permitted to 
plead self-defense in this instance).” 

The defendant says in his brief that “the foregoing portion of the 
judge’s charge virtually withdrew from the jury the defendant’s plea 
of self-defense which he had heretofore submitted.” We do not per- 
ceive how this instruction withdrew the defendant’s plea of self-defense. 
It did nothing more than to tell the jury, in effect, that the law does not 
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permit one who provokes or brings about a difficulty, or who willingly 
engages in a fight, to successfully plead self-defense if he kills his 
adversary, although in the course of the fight he was about to suffer 
great bodily injury or death, unless he shows that before he slew his 
adversary he had in good faith withdrawn from the fight and had given 
to his adversary notice, by word or action, of his withdrawal. 

That part of the charge above quoted, including the portion assailed, 
was given somewhat as an addenda to the charge as a whole, and it 1s 
clear that it was all predicated upon the accused being a person who 
provoked or brought about the difficulty, or who willingly engaged in 
the fight, and, when read in this light, is in aecord with the decisions of 
this Court. S. v. Medlin, 126 N. C., 1127; 8. cv. Garland, 188 N. C., 
675; 8S. v. Kennedy, 169 N. C., 326. 

The fourth assignment cannot be held for reversible error. 

The evidence 1m this case, as interpreted in the record, 1s quite meager, 
and leaves us without a clear picture of the facts surrounding the homi- 
cide. However, it can be gleaned that there was a fierce fight between 
the deceased and the defendant, in which the deceased, though without 
a weapon, knocked the defendant down three times, before receiving a 
fatal wound from a knife in the hand of the defendant. The record of 
the defendant’s testimony 1s that “The defendant tried to keep the de- 
ceased off him by waving the knife in the air. . . . The deceased 
advanced on the defendant and ran into and against the knife in the 
hand of the defendant.” Perhaps it was this remarkable, if not in- 
credible, explanation of how the fatal wound was inflicted that prevented 
the jury from accepting the defendant’s version of how the homicide 
oceurred. 

On the record we find 

No error. 





JOHNSIE GREEN, spy Her Next FRIEND, DOROTHY S. GREEN, v. 
CHARLES R. GREEN. 


(Filed 20 May, 1936.) 


1. Parent and Child B a— 
Where the parents of a minor child have been divorced and the custody 
of the child awarded the mother, the minor child, by a next friend, may 
sue the father for support. 


2. Parent and Child A b: Divorce F b— 


The liability of a father for the support of his minor child is not termi- 
nated by a divorce from the child’s mother, even though the custody of 
the child is awarded its mother. 
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3. Parent and Child B a: Divorce F a— 

A minor child of divorced parents is not relegated to a motion in the 
divorcee action to foree her father to provide for her support, but may 
maintain an independent action therefor, the child not being a party to 
the divorce action. 

4. Parent and Child B a— 


A child of divorced parents is not entitled to an allowance of counsel 
fees and suit money pendente lite in her action against her father to 
force him to provide for her support, the statutes, C. S., 1666, 1667, 
applying only to actions instituted by the wife, and such right not existing 
at common law. 


APPEAL by plaintiff from Rousseau, J., at March Term, 1936, of 
GUILFORD. 

This was an action instituted by Johnsie Green, an infant of six 
years, against Charles R. Green, her father, for support and mainte- 
nance, and also for counsel fees pendente lite. The action was begun 
in the municipal court of the city of High Point. 

Plaintiff alleged that the defendant, her father, had abandoned her 
and failed and refused to support her; that she has no means of support 
and has been dependent upon charity; that the defendant is able to pay 
for her support, and that she is unable to pay counsel for bringing and 
prosecuting this action, and she asks that defendant be required to pro- 
vide for her support, and to pay a reasonable amount for counsel fees. 

Defendant, answering, denied that he was the father of the plaintiff; 
alleged that he was married to her mother, Dorothy S. Green, in 1922, 
and that he obtained an absolute divorce from her in 1984, in the 
Superior Court of Forsyth County, and denied he was under any obli- 
gation to support the plaintiff, or to pay her counsel fees. 

The judge of the municipal court held that as a matter of law he 
could not allow plaintiff counsel fees or support pending the trial, and 
further sustained the motion of the defendant to dismiss the action on 
the ground that the Superior Court of Forsyth County, in which the 
divorce action between Chas. R. Green and Dorothy S. Green was tried, 
had exclusive jurisdiction to determine the maintenance of the plaintiff 
Johnsie Green. 

Upon appeal to the Superior Court of Guilford County the ruling of 
the municipal court was sustained and the action dismissed. From 
judgment of the Superior Court, plaintiff appealed to this Court. 


Walser & Wright for plaintiff. 
W. 7. Wilson for defendant. 


Devin, J. Plaintiff’s appeal challenges the correctness of the ruling 
of the court below upon two points: 
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1. Can an infant maintain an action against her father for support? 

2. And, if so, may she have an allowance for counsel fees? 

The first question must be answered “Yes” and the second “No.” 

1. It is held in Lynn Sanders and J. D. Sanders, by Their Next 
Friend, W. J. Pratt, v. R. M. Sanders, 167 N. C., 3819: “There can be 
no controversy that the father is under a legal as well as a moral duty to 
support his infant children (Walker v. Crowder, 37 N. C., 487), and, uf 
he has the ability to do so, whether they have property or not. //agler 
v. McCombs, 66 N. C., 345. There is a natural obligation to support 
even illegitimate children which the law not only recognizes, but enforces. 
Burton v. Belvin, 142 N. C., 158; Aimborough v. Davis, 16 N. C., 74.” 

The lability of the father primarily to support the children remains 
as well after as before divorce, and even when the custody of the children 
has been awarded to the mother. 14 Cyc., 812, 9 A. & E. (2d Ed.), 871. 

It was held in Small v. Morrison, 185 N. C., 577, that an unemanci- 
pated child could not sue the father for a tort (there the alleged negli- 
gent operation of an automobile). Recovery was denied in that case 
upon the sound principle of the necessity of preserving the peace and 
privacy of the home and maintaining harmony in the domestic relations 
and family life. The ground upon which the right of action for tort by 
a child against a parent has been generally denied has been that, the 
family being the social unit, such actions would tend to undermine the 
influence of the home and were inconsistent with the family relation 
while it existed. Wich v. Wick, 192 Wis., 260; 52 A. L. R., 1113, 

But, as pointed out in the well considered case of Small v, Morrison, 
supra, a distinction is made where the family relation had already been 
dissolved or disturbed and its harmony rudely shattered by the action of 
the father, quoting from Hewlett v. George, 68 Miss., 703, and Roller 
v. Loller, 37 Wash., 242. 

Here it is alleged that defendant had obtained a divorce from plain- 
tiff’s mother, had abandoned the plaintiff to the precarious support of 
charity, and denied her paternity. There was no family life to be 
preserved. 

The right of an illegitimate child to maintain an action against his 
father was upheld in Hyatt v. McCoy, 195 N. C., 762. 

Nor was plaintiff Johnsie Green relegated to a motion in the cause 
in the case of ‘Charles R. Green v. Dorothy Green” in the Superior 
Court of Forsyth County. That remedy would have been exclusive had 
the mother, Dorothy Green, brought a proceeding against the defendant 
for an allowance to her for the support of the child. Jn re Blake, 184 
N.C., 278; In re Albertson, 207 N. C., 553. But here the suit is by the 
child in her own right against the father to enforce the performance of 
his statutory obligation to support his child. She was not a party to the 
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action in Forsyth County, nor could the issues raised by «he pleadings in 
this action be properly determined there. 

2. Upon the second question presented, there is no statute or principle 
of law recognized by this Court whereby plaintiff can require the defend- 
ant to pay counsel fees or maintenance pendente lite, in an action of 
this kind. 

C. $., 1666 and 1667, specifically refer to actions for divorce or for 
alimony. These sections confer a right only on the wife. While the 
principle is recognized that, under the common law, based on rulings 
and precedents of the ecclesiastical law of England, which still prevails 
to some extent as the basis for our State jurisprudence, the wife may 
have awarded to her in proper cases, independent of the statute, an 
allowance for counsel fees and suit money pendente lite (Medlin uw. 
Medlin, 175 N. C., 529; Allen v. Allen, 180 N. C., 465-67), this rule 
does not apply to an action by the child against her father. Neither by 
statute nor by the common law is she entitled to such an allowance. 

It follows, therefore, that the ruling of the court below denying allow- 
ance to plaintiff for counsel fees and support pending the action was 
proper, and that the judgment dismissing the action must be 

Reversed. 





IX. McA, CURRIE er arn. vy. SOUTHERN MANUFACTURERS CLUB, 
INCORPORATED. 


(Filed 20 May, 19386.) 


Taxation D b—wWhere personal property is sold prior to levy for taxes, 
claim for taxes is not preferred claim against proceeds of sale. 


The receiver of a corporation sold personal property of the corporation, 
comprising its sold assets, under orders of the court, and deposited the 
proceeds of sale to his credit as receiver. The city and county in which 
the corporation was located levied executions on the funds on deposit, 
claiming that they, respectively, were entitled to preferred claims against 
the funds for personal property taxes for several years prior to the ap- 
pointment of the receiver. Held: Since a Jien for personal property taxes 
does not attach until levy thereon, C. S., 7986, and no lien for taxes was 
created prior to the sale of the property free from tax liens by the re- 
ceiver, the city and county have no lien on the proceeds of sale of the 
property and are not entitled to a preferred claim against the funds. 


APPEAL by Nathan Sharpe, receiver, from Harding, J., at Chambers 
in the city of Charlotte, N. C., on 13 March, 1936. Reversed. 

The above entitled action was heard on the petition of Nathan Sharpe, 
receiver of the defendant, for instructions by the cour} with respect 
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to the payment of the claims of the city of Charlotte, and of Mecklen- 
burg County for taxes which were levied on the property of the defend- 
ant prior to the appointment of the receiver, and which have not been 
paid by the defendant or by the receiver. 

At the hearing it was agreed that the facts with respect to the claims 
of the city of Charlotte and of Mecklenburg County are as follows: 

1. On 28 June, 1934, Nathan Sharpe was appointed by the judge of 
the Superior Court of Mecklenburg County, by an order made in this 
action, temporary receiver of the defendant, and thereafter, on 12 July, 
1934, the said appointment was made permanent by the said judge. 

2. The only property owned by the defendant at the date of the 
appointment of the receiver cousisted of furniture, fixtures, and equip- 
ment, which were used by the defendant in the maintenance and opera- 
tion of a social club in the city of Charlotte, Mecklenburg County, 
North Carolina. Upon his appointment as receiver of the defendant, 
Nathan Sharpe, pursuant to orders of the court, took into his possession 
all the property of the defendant, and thereafter, on ...... December, 
1935, sold said property. The proceeds of said sale, less sums paid out 
by the receiver under orders of the court for expenses Incurred by him, 
now amounting to the sum of $2,372.41, are on deposit with the Com- 
mercial National Bank of Charlotte, to the credit of Nathan Sharpe, 
receiver. 

3. The defendant duly hsted its property for taxation by the city of 
Charlotte for each year prior to the appointment of the receiver, and 
has paid all taxes levied on said property by the city of Charlotte, 
except the taxes levied for the years 1930, 1931, 1982, 1933, and 1934. 
The taxes for these years, amounting to the aggregate sum of $551.73, 
without interest or penalties, were not paid by the defendant prior to 
the appointment of the receiver, and have not been paid by the receiver 
since his appointment. The tax collector of the city of Charlotte had 
not levied on the property of the defendant for said taxes prior to the 
appointment of the receiver, nor did he levy on said property after it 
came into the possession of the receiver, and prior to its sale by the 
recelver, pursuant to orders of the court. 

4. The defendant duly listed its property for taxation by Mecklenburg 
County for each year prior to the appointment of the receiver, and has 
paid all taxes levied on said property by Mecklenburg County, except the 
taxes levied for the years 1931, 1932, 1933, and 1984. The taxes, for 
these years, amounting to the aggregate sum of $163.77, without inter- 
est or penalties, were not paid by the defendant prior to the appointment 
of the receiver, and have not been paid by the receiver since his appoint- 
ment. The sheriff of Mecklenburg County had not levied on the prop- 
erty of the defendant prior to the appointment of the receiver, nor did 
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and prior to its sale by the receiver, pursuant to orders of the court. 

On 23 January, 1936, the tax collector of the city of Charlotte aud 
the sheriff of Mecklenburg County caused exceutions in their hands, 
respectively, for the taxes due and unpaid by the defendant, to be served, 
simultancously, on Nathan Sharpe, receiver, and the Commercial Na- 
tional Bank of Charlotte. 

On these facts, the city of Charlotte and Mecklenburg County con- 
tended that each hi as a preferred claim against the defendant, and that 
each is entitled to the payment of its dina by the receiver out of the 
money in his hands in priority ever other claims against the defendant. 

On the other hand, Nathan Sharpe, receiver, soured that neither 
the city of Charlotte nor Mecklenburg County has a preferred claim 
against the defendant, and that each is entitled to the payment of its 
claim only pro rata with other claims, 

The court was of opinion that on the facts agreed the city of Charlotte 
and Mecklenburg County, each, has a preferred claim against the de- 
fendant, and is entitled to the payment of its claim by the recciver out 
of the money in his hands in priority over other claims against the 
defendant. 

From the order in accordance with the opinion of the court, Nathan 
Sharpe, receiver, with the permission of the court, appealed to the 
Supreme Court, assigning error in the order. 


Jolin D. Shaw and F, A. MeCleneghan for the receiver. 
Scarborough & Boyd for city of Charlotte. 
J. Clyde Stancill and Henry C. Fisher for Mecklenburg County. 


Connor, J. When the property of the defendant in this action came 
into the possession of the receiver appointed by the court, neither the 
city of Charlotte nor Mecklenburg County had a lien on said property 
for the taxes which had been therctofore levied against the defendant, 
and which were then unpaid. No levy had been made on said property 
for said taxes by the tax collector of the city of Charlotte or by the 
sheriff of Mecklenburg County. It is provided by statute that “taxes 
shall not be a len upon personal property but from the levy thereon.” 
Cu Sg AVS, Coltrane v Donnell, 208° N,oC, 515, 166 S,. Ee, 377% 
Carstarphen v. Piynothe: 186 N. C., 90, 118 8. E., 905. The title to 
defendant’s property vested in the eee: under the orders of the 
court, free and clear of any hen for taxes then due to the eity of Char- 
lotte or to Mecklenburg County. 

Neither the tax collector of the city nor the sheriff of the county 
levied upon said property for the unpaid taxes after the same came into 
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the possession of the receiver, and before its sale by the receiver, under 
the orders of the court, as cach was authorized to do by statute. C.S., 
1220; C.S., 8003. When the property was sold, under the orders of the 
court, the purchaser acquired title to same free and clear of any len for 
the taxes due by the defendant at the date of the appointment of the 
receiver. See Carstarphen v. Plymouth, supra. 

As neither the city of Charlotte nor Mecklenburg County had a hen 
on the property at the time it was sold by the receiver, they have no 
lien on the proceeds of the sale now in the possession of the defendant. 
The service of executions on the receiver and on the bank in which the 
proceeds of the sale were deposited to the credit of the receiver were 
ineffectual for the purpose of giving the claims of the city and of the 
county priority over other claims against the defendant. See Shelby vr, 
TViddy, 118 Nz G., (92, 24: Sik, o2ls Alevander + fare, tol Nae. 
320, 66S. E., 209. 

There is error in the order in this cause direeting the receiver to pay 
the taxes levied against the defendant prior to his appointment as prefer- 
ential claims. The order is therefore 

Reversed. 





J. J. CROW y, FL. ME. MORGAN. 
(Iiled 20 May, 1956. ) 


1. Homestead and Personal Property Exemptions A e— 

A debtor may have his homestead exemption allotted in lands owned by 
him but mortgaved to a third person, but in ascertaining the value thereof 
the mortgage debt should he disregarded, and the land appraised as 
theugh the debtor owned the unencumbered fee. N. C. Constitution, 
Art, X, see. 2, 

2. Homestead and Personal Property Exemptions C a— 

The right to the personal property exemption exists by virtue of the 

Constitution and attaches prior to the allotment or appraisal. 
3. Homestead and Personal Property Exemptions C b— 

In the allotment of the personal property exemption, the creditor as 
well as the debtor is entitled to have the procedure conform to the con- 
stitutional provisions and the statutes enaeted pursuant thereto. N.C. 
Code, T37T, 751. 


Appear by plaintiff from Phillips, J., at February Term, 1936, of 
Unron, Reversed. 

The plaintiff obtained a judgment against the defendant, which was 
duly docketed in the office of the clerk of the Superior Court for said 
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county, on 28 August, 1935, for the sum of $145.00, with interest from 
1 October, 1933, and costs. This was a lien on defendant’s real prop- 
erty. N.C. Code, 1935 (Michie), sec. 614. On 24 September, 1935, 
the clerk of the Superior Court of Union County duly issued an execu- 
tion against the defendant, which was placed in the hands of the sheriff 
of Union County, N. C., and plaintiff paid the fee for laying off the 
homestead and personal property exemptions of defendant. The record 
discloses the return of appraisers. The return, in part, is as follows: 
“We have viewed and appraised the homestead of the said F. M. Morgan 
and the dwellings and buildings thereon, owned and occupied by said 
I. M. Morgan as a homestead, and valued the same at less than $1,000, 
and the tract bounded as follows: Equity in +45-acre tract in Lanes 
Creek Township, bounded on the north by Gulledge lands, on the east 
by G. B. Walters, on the south by First Carolinas Joint Stock Land 
Bank, and on the west by First Carolinas Joint Stock Land Bank— 
equity in this property of about $200. Two tracts containing 435 acres 
in Anson County, bounded on the north by E. Collins, on the east by 
E. Collins, on the south by N. C. Joint Stock Land Bank, and on the 
west by N. Barbara—equity of about $500.00 is valued at $900.00, and 
is exempt from sale under execution according to law.” 

As to the personal property is the following: “We find all of the 
above property mortgaged beyond any equity the said F. M. Morgan 
could have in same, which we declare to be a fair valuation, and the 
said articles are exempt from sale under execution in the said action. 

There being no excess upon which levy could be made to satisfy 
this execution, it is returned nulla bona. This 5 November, 1935. 
J. W. Spoon, sheriff of Union County.” 

The plaintiff, in compliance with the statute, gave notice and excepted 
to the return. N.C. Code, 1935 (Michie), sec. 740. 

In the record is the following: “It was agreed by the parties that no 
jury was required, and his Honor proceeded to hear and determine the 
motion upon the papers in the cause, which constitute the case on 
appeal.” 

The judgment of the court below is as follows: “This matter coming 
on to be heard before the undersigned judge, at the term above named, 
upon exceptions filed to the return and of the appraisers and allotment 
of homestead and personal property exemption, after full hearing, the 
court finds as a fact that the plaintiff judgment creditor has not sus- 
tained and cannot in any wise sustain any injury for any act or thing 
done or omitted by the appraisers and/or the sheriff, and: It is consid- 
ered, ordered, adjudged, and decreed that the exceptions be and the same 
are hereby overruled, and that the report and allotment of homestead 
and exemptions is approved. Let the plaintiff and the surety on his 
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undertaking pay the costs of this proceeding. Done at the term above 
named. F. Donald Phillips, Judge presiding.” 

Plaintiff made numerous exceptions and assignments of error, and 
appealed to the Supreme Court. 


R. B. Redwine for plaintrff. 
No counsel for defendant. 


Crarkson, J. (1) We think the homestead exemption was not prop- 
erly laid off. Constitution of N. C., Art. X, sec. 2, is as follows: 
“Every homestead, and the dwellings and buildings used therewith, not 
execeding in yalue one thousand dollars, to be selected by the owner 
thereof, or in lieu thereof, at the option of the owner, any lot in a city, 
town, or village, with the dwelling and buildings used thereon, owned 
and oeeupied by any resident of this State, and not exceeding the value 
of one thousand dollars, shall be exempt from sale under execution or 
other final process obtained on any debt. But no property shall be 
exempt from sale for taxes, or for payment of obligations contracted 
for the purchase of said premises.” .A mortgagor of lands is entitled 
to his homestead exemptions as against the hen of a judgment creditor. 

In Chemical Corp. v. Stuart, 200 N. C., 490 (492-3), 1s the following: 
“In enforcing a judgment len, should prior recorded mortgages and 
other encumbrances be taken into consideration in arriving at the value 
of a homestead, or should the homestead be allotted subject to and bur- 
dened with prior encumbrances as though they did not exist? We think 
the homestead should be allotted subject to and burdened with prior 
encumbrances as though they did not exist. This has been long the 
practice and procedure in this jurisdiction.” The matter is also thor- 
oughly discussed in Cheek v. Walden, 195 N. C., 752. Farris v. Hen- 
dricks, 196 N. C., 439. 

The homestead exemption was not laid off in accordance with the 
Constitution and statutes on the subject. See Cheek v. Walden, supra; 
Duplin County v. Harrell, 195 N. C., 445; Bank v. Robinson, 201 
iN; Go V96: 

(2) We think the personal property was not properly levied on. 
Article X, section 1, of the Const. of N. C. is as follows: “The personal 
property of any resident of this State, to the value of five hundred 
dollars, to be selected by such resident, shall be and is hereby exempted 
from sale under execution or other final process of any court, issued for 
the collection of any debt.” 

The right to the personal property exemption exists not by virtue of 
the allotment, but by virtue of the Constitution, which confers it and 
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attaches the protection to the debtor, before the allotment or appraisal. 
Lockhart v. Bear, 117 N. C., 298. 

In laying off the personal property exemption of a debtor, the prop- 
erty upon which there is no mortgage hen must be first exempted. 
Cowan v. Phillips, 122 N, C., 72. N.C. Code, 1935 (Michie), see. 737, 
“Personal property appraised on demand.” 

A debtor may legally demand his personal property exemption at any 
time and to the last moment before the appropriation thereof by the 
court, and the order of court directing a payment of the money derived 
from the sale of such property is final process within the meaning of the 
Constitution giving the creditor such right until execution or other final 
process. efarrah v. Spell, 178 N. C., 281. 

The creditor, as well as the debtor, has the right to have the constitu- 
tional provisions before mentioned carried out, as written, and in com- 
phance with the statutes on the subject. This was not done in the 
present case. The procedure is set forth under “Homestead and Exemp- 
tions,” N. C. Code, 1935 (Michie), subch. 11. See the forms of ‘Ap- 
praisers’ Return,” see. 751. 

For the reasons given, the judgment of the court below is 

Reversed. 





CHARLES CUMMINGS, ADMINISTRATOR oF GLADYS LILLIAN JONES, v. 
A. W. DUNNING anv J. W. STANLEY. 


(Filed 20 May, 1936.) 
1. Pleadings D e— 


Upon demurrer, the complaint is to be construed liberally in favor of 
the pleader with a view to substantial justice between the parties, C. S., 
535, and the demurrer should be overruled unless the complaint is wholly 
insufficient, taking its allegations to be true, to state a cause of action. 


2. Negligence A c—Complaint held to state cause of action for death of 
minor invitee drowned in defendants’ artificial pond. 


The complaint in this action for wrongful death alleged that defend- 
ants maintained an artificial pond, for pleasure and recreational purposes, 
adjacent to a road connecting two streets in the edge of a thickly settled 
city, that there was no obstruction between the pond and the road. that 
the pond was attractive to small children and was naturally hazardous, 
and that several children had been drowned therein to the knowledge of 
defendants, and that defendants had invited numerous small children, 
including members of intestate’s family, to come upon the premises and 
play without warning them against the danger of the deep water, and 
that intestate, a child of tender vears, went upon the premises and was 
drowned in the pond. Held: The complaint stated a cause of action for 
wrongful death and defendants’ demurrer thereto should have been over- 
ruled. 
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3. Pleadings D e— 


In ruling upon a demurrer to the complaint, its allegations alone will 
be considered, and taken as true, and whether the allegations can be sus- 
tained upon the trial is not presented for decision. 


AppreaL by plaintiff from Cranmer, J., at February Term, 1936, of 
New Hanover. Reversed. 

Action for damages for wrongful death of plaintiff’s intestate, alleged 
to have been caused by the negligence of defendants in failing to properly 
safeguard a deep water hole or pond near the limits of the city of 
Wilmington. 

Plaintiff alleged, substantially, in his complaint and amendment to 
complaint that defendants owned a large water hole or artificial pond 
or lake, adjoining the corporate limits of the city of Wilmington, which 
was maintained and used by defendants as a fish pond; that it was 
thirty or forty feet deep, and attractive to children; that there was no 
substantial fence about it nor warning against its use; that on the side 
near the road leading from Market to Princess Street there was no 
fence, and that plaintiff’s intestate, a young girl, stated in the argument 
(without contradiction) to be eleven years of age, entered the premises 
and fell in or jumped in and was drowned. ‘The following allegations 
appear in the amendment to the complaint: 

‘2. That these defendants had, on various occasions prior to the death 
of plaintiff’s intestate, extended an invitation to numerous immature 
children, including members of the family of the deceased Gladys Lilhan 
Jones, to come and bathe, swim, and play, and make use of the said 
artificial pond or lake hereinbefore referred to in the second paragraph 
of the complaint. 

“3. That these defendants, on numerous occasions, were present at 
sald artificial lake or pond and saw numerous immature children wading, 
bathing, and swimming and making use of said lake or pond as a play- 
ground, and had personal knowledge that said children had habitually 
frequented said lake or pond, and made no effort to prevent such use of 
said premises, but, to the contrary, permitted, encouraged, and invited 
the continuous use of said premises. 

“4. That said artificial lake or pond was notoriously hazardous and 
dangerous, and on several oceasions had been the cause of death by 
drowning of small children, which said hazardous character was well 
known to these defendants, having existed for a long period of time, but 
said hazardous character was unknown to plaintiff’s intestate. 

“5. That said artificial lake or pond did allure, entice, and attract 
numerous small children to use said pond or lake, including plaintiffs 
intestate. 
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“6, That these defendants, having full knowledge of the use of said 
lake or pond by immature children for the purpose here:nbefore alleged, 
could and should have anticipated and foreseen the dangers that did 
accompany the use of said lake or pond by said immature children, and 
these defendants utterly failed to properly guard or protect said chil- 
dren from the dangerous conditions and the maintenance of said pond or 
lake under these dangerous conditions, and the conduct of these defend- 
ants in allowing, permitting, and inviting the use of the same by imma- 
ture children, including the plaintiff’s intestate, constituted gross negli- 
gence on the part of these defendants, and was the proximate cause of 
the death of plaintiff’s intestate.” 

The defendants’ demurrer ore tenus to the complaint and amendment 
to the complaint was sustained, and from judgment dismissing the 
action plaintiff appealed. 


John D. Bellamy & Sons and Rodgers & Rodgers for plaintrff. 
Carr, James & LeGrand for defendants. 


Devin, J. Demurrer ore fenus to the complaint as amended having 
been sustained, it 1s necessary to examine the allegations therein set 
forth to determine whether in any view a cause of action has been stated. 

As was said in Ramsey v. Furniture Co., 209 N. C., 165: “On a 
demurrer the statute (C. &., 585), requires that we construe the com- 
plaint liberally with a view to substantial justice between the parties. 
The demurrer admits the truth of all the material facts alleged, and 
every intendment is adopted in behalf of the pleader. A complaint 
cannot be overthrown by a demurrer unless it be wholly insufficient. 
If in any portion of it, or to an extent it presents facts sufficient to 
constitute a cause of action, the pleading will stand. It must be fatally 
defective before it will be rejected as insufficient. S. v. Trust Co., 192 
N. C©., 246; Lee v. Produce Co., 197 N. C., 714.” 

The principles of law applicable to the facts here alleged have been 
fully set forth in an able and elaborate opinion by Mr. Justice Schenck 
in Brannon v. Sprinkle, 207 N. C., 898, and need not be here restated. 
In that case, and in the cases cited in support of the conclusion there 
reached, the courts were dealing with children who were trespassers 
rather than invitees, and to whom the dangerous conaitlons were at- 
tractive. 

But in the instant case it is alleged the defendants maintained for 
pleasure and recreational purposes a lake or pond thirty or forty fect 
deep, with no enclosure around it on the side adjacent to a road con- 
necting two streets “in the edge of a thickly settled city”; that the pond 
was naturally hazardous and had been the cause on several occasions of 
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the drowning of children to the knowledge of the defendants; that 
defendants had invited numerous immature children, including members 
of the family of plaintiff’s intestate, to come upon the premises and 
make use of said lake, and without any warning against the use of so 
deep a lake, permitted, encouraged, and invited the continuous use of the 
premises by immature children. 

It is proper to say that in their answer the defendants deny these 
allegations and allege that the pond was protected by a fence and locked 
gate, and that plaintiff’s intestate was forbidden to enter. But we are 
considering only the allegations in the plaintiff’s complaint. We are not 
dealing with questions of evidence or proof. Whether plaintiff cau 
sustain his allegations on the trial is another matter. 

There was error 1n sustaining the demurrer. 

Reversed. 





STATE v. J. S. WILLIAMS. 
(Filed 20 May, 1936.) 


Indictment B b—Indictment charging several separate offenses under 
statute. with disjunctive ‘‘or’’ held void for uncertainty. 


Defendant was indicted under ch. 477, Public Laws of 19385, making it 
unlawful to manufacture, possess, have under control, sell, prescribe, 
administer, dispense, or compound any of certain narcotic drugs. The 
indictment followed the words of the statute and charged defendant in 
ohne count with the commission of the several acts forbidden, the several 
offenses being charged by the use of the disjunctive “or.” Held: It is 
impossible to ascertain from the indictment which of the several separate 
offenses defendant was charged with committing, the indictment failing 
to charge the commission of each of them, since the disjunctive “or” is 
used, and defendant’s motion to quash the indictment for uncertainty 
should have been allowed. 


AppgaL from Pless, J., at September Term, 1935, of GtILForp. 
Reversed. 

Prior to the reading of and the plea to the bill of indictment, and 
prior to the impaneling of the jury, the defendant moved to quash the 
bill of indictment, and, upon the motion being denied, reserved exception. 

The bill of indictment is as follows: 

“The Jurors for the State, upon their oath, present: That J. S. Wil- 
liams, late of the County of Guilford, on the 16th day of June, in the 
year of our Lord, one thousand nine hundred and thirty-five, with force 
and arms, at and in the county aforesaid, unlawfully, willfully, and 
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feloniously did possess, manufacture, have under his control, sell, pre- 
scribe, administer, o7 dispense a narcotic drug, to wit: Cannabis, against 
the form of the statute in such case made and provided, against the peace 
and dignity of the State.” 
The verdict rendered was “Guilty as alleged in the bill of indictment.” 
From judgment of imprisonment the defendant appealed, assigning 
errors. 


Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Bruton for the State. 

Frazier & Frazier and Yarborough & Yarborough for defendant, 
appellant, 


Scuenck, J. The bill of indictment was drawn to charge a violation 
of chapter 477 of the Public Laws of 1935, the two first sections of 
which are as follows: “Section 1. That the following words and phrases 
as used in this act shall have the following meanings unless the context 


otherwise requires: . . . (0) ‘Narcotic Drugs’ means coca leaves, 
opium, cannabis, and every substance not chemically distinguishable 
from them. . . . See. 2. It shall be unlawful for any person to 


manufacture, possess, have under his control, sell, prescribe, administer, 
dispense, or compound any narcotic drug, except as authorized in this 
act.” 

We are of the opinion, and so hold, that his Honor erred in denying 
the motion of the defendant to quash the bill of indictment upon the 
ground that it charged in one count several separate and distinct offenses 
in the disjunctive and was thereby rendered void for uncertainty. It 
cannot be determined from a reading of the bill whether it was ineant 
to charge the defendant with possessing cannabis, or with manufacturing 
cannabis, or with having under his contro] cannabis, or with selling 
cannabis, or with prescribing cannabis, or with administering cannabis, 
or with dispensing cannabis. If it should be said that the purpose was 
to charge all of the offenses just enumerated, the answer is that the bill 
does not make such a blanket charge—the conjunction “and” instead 
of the disjunctive “or” was required to make such a charge. The expe- 
diency for such holding is clearly demonstrated by the result of the trial 
of this case, wherein the verdict was “guilty as alleged in the bill of 
indictment.” If this verdict be interpreted as finding the defendant 
guilty of some of the charges in the bill, then it is void for uncertainty, 
since 1t does not indicate upon which of the charges the jury found the 
defendant guilty, and if the verdict be interpreted as finding the defend- 
ant guilty of all the charges in the bill, then the defendant would stand 
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convicted of at least some offenses of which there was no evidence. One 
might well have in his possession a nareotic without having manufac- 
tured it, and, likewise, one might have under his control a nareoti¢ and 
not sell it or prescribe it. 

If an indictment follows the language of the statute, it 1s usually sufh- 
cient and proper, “but the object of all indictments is to inform the 
person with what he is charged, as well as to enable him to make his 
defense, as to protect him from another prosecution from the same 
criminal act. It should therefore be reasonably specific and certain im 
all its material averments. . . . It 1s not always sufficient to pursue 
the words of the statute.’ S.¢. dill, 79 N. C., 656, 

“The general rule is well settled that an indictment or information 
must not charge a party disjunctively or alternatively in such manner 
vs to leave it uncertain what is relied on as the accusation against him. 
Two offenses cannot be alleged alternatively in the same count. As a 
general rule, where a statute specifies several means or ways in which 
an offense may be committed in the alternative, it is bad pleading to 
allege such means or ways in the alternative.’ 31 Corpus Juris, pp. 
663-664. “Where a statute makes it an offense to do this or that or the 
other, mentioning several things disjunctively, the whole may be charged 
conjunctively, and the defendant may be found guilty of either one, and 
it is generally held to be fatal to charge disjunctively in the words of 
the statute.” 14 R. C. L., par. 33, p. 188. ‘The rule is that whenever 
‘or’ would leave the averment uncertain as to which of two or more 
things is meant, it is inadmissible; then ‘and’ may be employed in its 
stead if it makes the called-for sense.” Bishop’s New Criminal Pro- 
cedure (2d Ed.), Vol. 2, par. 585, p. 462. 

“As a general rule, it is sufficient in framing an indictment upon a 
statute to use the very words of the statute; but this rule is not without 
exception, for where a statute, in enumerating offenses, charging intent, 
ete., uses the disjunctive or, 1t 1s common to insert the conjunctive and 
in its stead in the bill of indictment, for alternative or disjunctive allega- 
tions make the bill bad for uncertainty. . . . It 1s common to 
insert several counts in order to meet the different views which may be 
presented by the evidence, but alternative allegations in the sume count 
make it bad for uncertainty.” S. rv. Harper, 64 N. C., 129. 

Reversed. 
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STATE v. CHARLES R. GREEN. 
(Filed 20 May, 1936.) 


Parent and Child A a: Husband and Wife G c—Husband living under 
same roof with wife is conclusively presumed to be father of children. 


Where the husband and wife are living together under the same roof 
during the period when a child is begotten, the husband is conclusively 
presumed to be the father of the child when he is not iiupotent, and in a 
prosecution of the husband for abandonment and nonsupport of the child, 
evidence tending to establish the illegitimacy of the child under such 
circumstances is incompetent. 


APPEAL by defendant from Sink, J., at December Term, 1935, of 
GUILFORD. 

The defendant was charged with the abandonment and nonsupport of 
his minor child, Johnsie Green, aged six years. The sole defense inter- 
posed by the defendant was that he was not the father of this child. 
Evidence was offered tending to show that the defendant and his wife, 
Dorothy S. Green, were married in 1922, and lived togetier in the same 
house until October, 1932, when they separated. They were divorced 
in 1984. Three children older than Jobnsie were born of the marriage. 
Johnsie was born in 1930. Another child, a boy now dead, was born 
since the birth of Johnsie, the paternity of the last child being admitted 
by the defendant. The wife testified that the defendant was the father 
of Johnsie. 

The defendant offered to testify that marital relations between himself 
and his wife ceased during the period between 15 February, 1929, and 
the last of April, 1929, though they were living in the same house. 
Upon objection, this testimony was excluded, as was also zestimony from 
a number of witnesses as to misconduct on the part of defendant’s wife 
with a man named Bullard during the spring of 1929. Defendant also 
offered evidence of a witness that defendant’s wife had said that defend- 
ant was not the father of the child Johnsie. Numerous exceptions were 
taken to the rulings of the court in excluding this testimony. 

There was a yerdict of guilty. From judgment therecn that defend- 
ant pay the costs and ten dollars per month for the use and benefit of 
the child Johnsie, defendant appealed. 


Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Bruton for the State. 
W. 2. Wilson for defendant. 
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Devin, J. Though the record shows one hundred and ninety-six 
assignments of error in the trial below, only one determinative question 
is presented for decision. 

When a child is born in wedlock, the husband and wife living in the 
same house, is legitimacy conclusively presumed 4 

Upon authority and reason, the question must be answered in the 
affirmative. 

The ancient rule of the common Jaw that if the husband was within 
the four seas no proof of nonaccess was admissible (S. v. Pettaway, 10 
N. C., 623) has been modified in this State only to the extent that the 
presumption of legitimacy may be rebutted by evidence tending to show 
the husband could not have had access or was impotent. 8. v. AfeDowell, 
101 N. C., 734; I Wharton Criminal Evidence, 119. 

Illegitimacy is an issue of fact resting upon proof of the impotency 
or nonaccess of the husband. SS. v. Liles, 184 N. C., 735. 

In Woodward v. Blue, 107 N. C., 407, Clark, C. J , quotes the follow- 
ing: “If a husband have access, and others at the same time are carrying 
on a criminal intimacy with his wife, a child born under such circum- 
stances is legitimate in the eye of the law;” though a different rule would 
apply “if husband and wife were living separate and the wife is noto- 
riously ying in open adultery.” 10 L. R.uA., 662. 

In Ewell v. Ewell, 163 N. C., 2338, it is said: “Nothing 1s allowed to 
impugn the legitimacy of a child short of proof by facts showing it to be 
impossible that the husband could have been its father.” 

Here it is uncontroverted that the husband and wife were hving under 
the same roof during the period when the child Johnsie was begotten; 
that they continued to live together for more than two years thereafter, 
during which time there was born another child of which defendant 
admits he was the father. The law will not permit defendant now to 
assert the illegitimacy of the child Johnsie by the proffered evidence of 
nonaccess. The legitimacy is conclusively presumed. 

It follows, therefore, that the evidence of the defendant on this point 
was incompetent, as was also other evidence tending to establish illegiti- 
macy of the child under these circumstances. 

We have examined the other exceptions which the diligence of counsel 
has prescuted for our consideration, and decide that none of them can be 
sustained. The judge’ s charge to the jury was in accord with the prin- 
ciples laid down in the decided cases, 

In the trial we find 

No error. 
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FRANCES W, HAGEDORN vy. HEYMAN HAGEDORN et At. 
(Filed 20 May, 1986.) 


Judgments F b—Order held void as being alternative or conditional. 


Plaintiff instituted this action to reach assets of the individual defend- 
aut to enforce an order for maintenance and support theretofore obtained 
by plaintiff against the individual defendant under C. S., 1667, alleging 
that the individual defendant had transferred his assets to a domestic 
corporation with intent to defraud plaintiff and other creditors. The 
corporate defendant filed answer, verified by the individual defendant, 
and plaintiff obtained an arder under C. S., 900, that the individual de- 
fendant, as president and secretary of the corporate Cefendant, appear 
and be adversely examined, and upon his failure to appear, it was ordered, 
after notice, that the answer be stricken out as authorized by C. S., 908, 
With the proviso that if the individual defendant did appear by a specified 
time for adverse examination, the order striking out the answer should 
he rescinded. Jicid: The effectiveness of the order that the answer should 
be stricken out was made dependent upon the individual defendant's 
failure to appear within the time specified, and such order is void as being 
alternative or conditional. The order being void, the question of whether, 
upon the facts alleged and found by the court, the court had the power to 
order the individual defendant. who had moved to another State, to appear 
and to strike out the answer upon his failure to do so is not presented 
for decision. 


Appear by defendant Forsyth Equipment Company from Pless, J., at 
December Term, 1935, of Gvuintrorn. 

Civil action pending in the Superior Court of Guilford County, 

In September, 1935, plaintiff brought suit in the Superior Court of 
Guilford County against her husband, Heyman Hagedorn, for mainte- 
nance and support under C. S., 1667, and obtained an order requiring 
her said husband to provide $300 per month, and counsel fees, which 
order has not been obeyed. 

The present action was instituted to reach assets belonging to the said 
Heyman Hagedorn, it being alleged that a certain bank account and 
other properties belonging to Heyman Hagedorn have been transferred 
to the Forsvth Equipment Company, a North Carolina corporation of 
which Heyman Hagedorn is president and treasurer, with intent to de- 
fraud the plaintiff and other creditors. 

Heyman Hagedorn, being out of the State, was not served with sum- 
mous. IIe verifies the answer of the corporate defendant, as treasurer, 
and says in the verification that he “is familiar with its business.” In 
paragraph two of said answer it is averred “upon information and 
behef” that for the last eight years the “defendant Heyman Hagedorn” 
has resided in Pennsylvania and New York for business reasons. 
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Desiring to procure evidence for the trial, plaintiff obtained an order 
requiring Heyman Hagedorn, president and treasurer of the Forsyth 
Equipment Company, to appear before the clerk on 14 December, 19385, 
and be adversely examined under C. 8., 900. Said officer failed to ap- 
pear; whereupon, after notice, it was ordered, as authorized by C. S., 
908, that the defendant’s answer be stricken out, with the proviso that 
the same should not become effective until 20 January, 1936, “and if 
the defendant Heyman Hagedorn, as treasurer of Forsyth Equipment 
Company, shall appear before the clerk on Saturday, 18 January, for the 
purpose of said examination, then the order striking out the pleadings 
of the defendant shall be and the same is hereby rescinded; otherwise, 
it shall remain in full foree and effect.” 

From this order the corporate defendant Forsyth Equipment Com- 
pany appeals, assigning errors. 


Iferbert S. Fath and Max J. Kane for plainteff. 


Sapp & Sapp for defendant Kquipment Company. 


Stacy, C. J. We are precluded from deciding the questions debated 
on brief and argument, 7.e., the power of the court to order Heyman 
Hagedorn, individually or as treasurer of the corporate defendant, to 
appear for examination under C, §., 900, and to strike out the answer 
under authority of C. S., 908, for failure to comply, because of the 
alternative condition attached to the order, which renders it void. yers 
v. Barnhardt, 202 N. C., 49, 161 S. E., 715; Piinchum v. Doughton, 200 
N. C., 770, 158 S. E., 486; Lioyd v. Lor. Co., 167 N. C., 97, 83 S. E., 
248; Strickland v. Cox, 102 N. C., 411,98. E., 414. 

In McIntosh on N. C. Practice and Procedure, page 731, it 1s said: 
“A conditional judgment is one whose force depends upon the perform- 
ance or nonperformance of certain acts to be done in the future by one 
of the parties, as where a judgment was given for plaintiff, to be stricken 
out if the defeudant filed a bond within a certain time, and this was 
held to be void,” citing as authority for the position Sfrichland v. Cox, 
supra. This definition was quoted with approval in Willian v. Chair 
Clo., 202 N. C., 23, 161 S. E., 546. 

In the instant ease, the effectiveness of the order striking out the 
answer, from which the defendant appeals, was made dependent upon 
the failure of Heyman Hagedorn, treasurer of the corporate defendant, 
to appear for exanunation, prior to the commencement date of the order. 
This rendered it alternative or conditional. S. v. Perkins, 82 N. C., 
682; Dunn v. Barnes, 73 N. C., 273. 

While Heyman Hagedorn was not served with summons, it is observed 
he verified the answer of the corporate defendant and speaks of himself 
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therein as the “defendant Heyman Hagedorn.” It is also alleged, and 
found as a fact by the court below, that the Forsyth Equipment Com- 
pany is but a corporate cloak used by Heyman Hagedorn to avoid 
service of process in this jurisdiction and to defraud the plaintiff of her 
support. Whether these considerations are sufficient to make him 
amenable to the orders of the court is a matter for further consideration 
in the Superior Court. Harrell v. Welstead, 206 N. C., 817, 175 8. E., 
283; Abbitt v. Gregory, 196 N. C., 9, 144 8. E., 297; Johnson v. Mills 
Co., 196 N. C., 93, 144 S. BE, 534. 
Error. 





STATE vy. JOHN E. ELLIS. 
(Filed 20 May, 1936.) 


1. Intoxicating Liquor G d— 

Iividence establishing defendant's possession of more than a gallon of 
intoxicating liquor, without other incriminating evidence, is insufficient to 
Support a directed verdict of guilty of possession of intoxicating liquor 
for the purpose of sale under the provisions of C. S., 3379. 

2. Criminal Law I j—Establishment of prima facie case against defendant 
will not alone support directed verdict of guilty. 

Evidence establishing certain facts made prima facie evidence of guilt 
under a statute is not sufficient to support a directed verdict against 
defendant in a prosecution for violating the statute in the absence of 
adminicular evidence so aiding the prima facie case that all the evidence, 
if believed, points unerringly to defendant's guilt, since, as against the 
prima facie case, the presumption of innocence stands with defendant, 
rendering the question of defendant's guilt beyond a reasonable doubt 
under the prima facie case a question for the jury. 

3. Appeal and Error A e— 


The constitutionality of a statute will not be determined on appeal, 
even when properly presented, when there is also presented some other 
ground upon which the appeal can be decided. 


APPEAL by defendant from Williams, J., at November Term, 1935, of 
New Hanover. 

Criminal prosecution, tried upon warrant charging the defendant with 
unlawfully “haying in his possession, for the purpose of sale, a quantity 
of intoxicating liquor,” etc., in violation of the New Hanover County 
Aleohole Beverage Control Act, ch. 418, sec. 21, Public Laws 1935. 

The record discloses that on 11 October, 1935, the defendant was 
arrested in the city of Wilmington and had in his Ford coupe at the time 
121% quarts of whiskey. There were two packages in the front of the 
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car: two packages in the back under the seat, and one pint in a paper 
sack. When the officers informed the defendant they had a search war- 
rant for his car, he said, “You need not read it; you have got me.” 
He also asked the officers who reported him. The defendant was alone 
in his ear. 

The defendant offered no evidence, and contended that under ch. 418, 
Public Laws 1935, which exempts New Hanover County from the pro- 
visions of the Turlington Act, 3 C. S., 3411 (a), cf seg., the possession 
of said liquor was not unlawful. 

The court instructed the jury as follows: 

“The court charges you if you find the facts to be as the evidence tends 
to show and beyond a reasonable doubt, if you believe the evidence, you 
will return in this case a verdict of guilty.” Exception. 

Verdict: Guilty. 

Judgment: Two years upon the roads. 

Defendant appeals, assigning errors. 


Attorney-General Seawell and Assistant Atforneys-General McMullan 
and Bruton for the State. 
W. F. Jones for defendant. 


Stacy, C. J. Conceding that C. S., 3379, is still in force im New 
Hanover County and applicable to all persons, firms, associations, and 
corporations, other than the New Hanover County Alcoholic Beverage 
Control Board, it is made unlawful by said section for any person to 
have or to keep in his possession, for the purpose of sale, any spirituous 
liquors, and proof of the possession of more than a gallon of such hquors, 
at any one time, constitutes “prima facie evidence of the violation of this 
section.” | 

In the case of S. v. Russell, 164 N. C., 482, 80S. E., 66, the trial court 
instructed the jury, under chs. 819 and 992, Public Laws 1907, making 
the possession of more than 24% gallons of intoxicating hquors in Meck- 
lenburg County prima facie evidence of its possession for the purpose of 
sale, as follows: “The statutory presumption in this ease, to the effect 
that keeping or having on hand or under one’s control more than 2! 
gallons of intoxicating liquor shall be prima facie evidence of an intent 
to sell same contrary to law is not binding upon the jury, though the 
defendant does not see fit to introduce any testimony or to go on the 
stand as a witness for himself. The jury is still at liberty to acquit the 
defendant, if they find his guilt is not proved beyond a reasonable doubt.” 
This instruction was approved and commended for its accuracy and pre- 
cision, citing in support S. 7. Welkerson, 164 N. C., 4381, 79 8. E., 888, 
and 8. v. Barrett, 138 N. C., 630, 50 8. E., 506. 
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It is also held for law in this jurisdiction that the trial court may not 
direct a verdict for the proseention in a criminal action, when there is 
no admission or prestunption calling for explanation or reply on the 
part of the defendant. S&S. vr. Singlelon, 183 N. C., 738, 110 S. E., 846; 
OAH, 14d NCOs, 169,538 Si Be 81158, 3 Riley, 13° N.C. 648, 
18 8. E., 168. 

A prima facie showing carries the issue to the jury and is sufficient to 
warrant, but does not compel, .a conviction. WS. rv. Russell, supra; S. v. 
Wilkerson, supra; S. v. Barrett, supra; Speas v. Bank, 188 N. C., 524, 
125 8. E., 398. It is only when the prima facie case of the statute is 
admuiniculated by circumstances which point unerringly to the defend- 
ant’s gwit, and perforee require his conviction, if believed, that a per- 
emptory Instruction is permissible. 5 Wigmore on Evidence, sec. 24935. 
It was on this theory that the instructions were upheld in S. r. Langley, 
209 N, C., 178, and S. rv. Rose, 200 N. C., 842, 156 S. E., 916. 

As against the prima facie case, there comes to the aid of the defend- 
ant the common-law “presumption of mimocence,” which goes with him 
throughout the trial and stands until overcome by proof or an adverse 
verdict. S. v. dlerring, 201 N. C., 548, 160 S. E., 891; 9. w. Boswell, 
194 N. C., 260, 189 S. E., 374. It is only in rare instances that a ver- 
dict may be directed for the prosecution in a criminal ease. S. v. Riley, 
supra, 

The defendant challenges the constitutionality of the act, ch. 418, see. 
21, Public Laws 1935, under which he was charged and convicted, but 
it is not after the manner of appellate courts to pass upon constitutional 
questions, even when properly presented, if there be alsa present some 
other ground upon which the case can be decided. In re Parker, 209 
N.C., 693. 

For error in directing the verdict, a new trial must be awarded. It 
is so ordered. 

New trial. 





STATE vy. LACEY TATE. 


(Filed 20 May, 1986.) 


1. Intoxicating Liquor G c— 

The possession of more than one gallon of intoxicating liquor is prima 
facie evidence of possession for the purpose of sale, C. &., 8379, and is 
sufficient to take the case to the jury on the issue. 

2. Intoxicating Liquor G e— 


C. 8., 83879, making the possession of intoxicating liquor by individuals 
for the purpose of sale unlawful, is not repealed as to New Hanover 
County by ch. 418, Public Laws of 1935. 
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3. Same: Intoxicating Liquor B a— 
The provisions of 3 C. S., 3411 (j). making the possession of intoxicat- 
ing liquor Jawful in certain instances, is repealed in New Hanover County 
by ch. £18, Public Laws of 1935. 
4, Criminal Law L e— 
A slight inaccuracy in the charge of the court which, when taken with 
the charge as a whole, is neither misleading nor prejudicial, will not 
eltitle defendant to a new trial. 


CLARKSON, J., concurs in result. 


Apres by defendant from Williams, J., at November Term, 1935, of 
New Hanover. 

Criminal prosecution, tried upon warrant charging the defendant with 
unlawfully “having in his possession, for the purpose of sale, 1)» 
gallons of untax-paid whiskey,” ete., in violation of the New Ifanover 
County .\leoholic Beverage Control .\ct, ch. £18, sec. 21, Public Laws 
1930. 

The record discloses that on 18 October, 1935, two polee officers, with 
search warrant, went to the home of the defendant in New Hanover 
County and found there three half-gallons of liquor. 

The defendant testified that he did not have the hquor for sale, but 
solely for the purpose of giving his wife a surprise party, wid he intro- 
duced four witnesses who testified they had been invited to the party. 

Verdict: Guilty. 

Judgment: Ten months on the roads. 

Defendant appeals, assigning errors. 


Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Bruton for the State. 
Rh. M. Kermon for defendant. 


Stacy, C. J. Under C. 8., 3379, which is not in contlict with the 
New ILanover County Alcoholic Beverage Control] -\et, ch. 418, Public 
Laws 1935, and therefore not repealed thereby CS. v. Langley, 209 N.C., 
178), the possession of more than a gallon of spirituous liquor is prima 
facie evidence of its possession for the purpose of sale. S. uv. /fammond, 
TSS: N.C 602, 123 S-. 4023 5.0. Deh: Via, Ne Cy 001, 08) 8. Ki 
281. Hence, the evidence was sufficient to carry the case to the jury and 
to warrant a conviction. 8S. vw. Hilis, ante, 166, 

The defendant contends that under the Turlington Act, 3 C. S., 
3411 (j), the possession of the lquor in question was lawful. 8. v. 
Dowell, 195 N. C., 523, 148 S. E., 183. This statute was expressly ren- 
dered inapplicable to New Hanover County by ch. 418, Pubhe Laws 
1935, 
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There was a slight inaccurate statement by the Judge in his charge, 
but taken as a whole, the /apsus lingue was neither misleading nor 
prejudicial. The verdict and judgment will be upheld. 

No error. 


Crarkson, J., concurs in result. 





STATE vy. JOHN E. ELLIS. 
(Filed 20 May, 19386.) 


Constitutional Law Fd: Criminal Law L f— 


Upon defendant’s appeal from judgment and sentence by the court after 
defendant had entered a conditional plea of guilty under ch. 28, Public 
Laws of 1933, the case will be remanded in order that a jury may pass 
upon defendant’s guilt or innocence in accordance with defendant's con- 
stitutional right. 


APPEAL by defendant from Williams, J., at November Term, 1933, of 
New Hanover. 

Criminal prosecution, tried upon warrant charging the defendant with 
violations of the prohibition law. 

From a conviction in the recorder’s court of New Hanover County 
and sentence of sixty days on the roads, the defendant appealed to the 
Superior Court, where he tendered a “conditional plea of guilty” under 
ch. 23, Public Laws 1933, which was accepted by the solicitor. 

Upon hearing the evidence, without the intervention of a jury, the 
court adjudged the defendant “guilty” and sentenced him to two years 
on the roads. 

Defendant appeals, assigning errors. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
W. F. Jones for defendant. 


Stacy, C. J. It is conceded in the State’s brief a new trial must be 
awarded under authority of S. v. Camby, 209 N. C., 50, to the end that 
a jury may pass upon the guilt or innocence of the accused, as is his 
constitutional right. It is so ordered. S. v. Hill, 209 N. C., 53. 

New trial. 
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COUNTY OF MECKLENBURG anxnp THE BOARD OF COUNTY COMMIS- 
SIONERS FOR MECKLENBURG COUNTY v. PIEDMONT FIRE IN- 
SURANCE COMPANY, A CORPORATION, 


(Filed 20 May, 1936.) 


1. Taxation B d—City school bonds held by insurance company in the 
county held exempt from taxation by the county. 


Plaintiff county sought to list for ad valorem taxation as solvent credits 
certain bonds issued by a municipality of another county and owned by 
a domestic insurance company having its principal place of business in 
the county. Held: The bonds were issued by the municipality as an 
administrative agency of the State to provide schoolhouses and equipment 
necessary to the constitutional school term, N. C. Constitution, Art. I. 
sec. 27, Art. IX, sec. 1, and were for a public purpose, and the statute 
exempting such bonds from taxation, N. C. Code, T7971 (19), in effect at 
the time the bonds were issued, is constitutional and valid, the Legislature 
having been given authority by Art. V, sec. 5, to provide for such exemp-: 
tion from ad valorem taxation, Art. V, sec. 3, Art. VII, sec. 9, since the 
bonds, although the property of a private corporation, were issued for a 
necessary public purpose and purchased in reliance upon the statutory 
provision exempting them from taxation, and stand upon the same footing 
as the school buildings erected with the proceeds of the bonds. 

2. Statutes A e— 

A statute will not be declared unconstitutional unless it is plainly and 

clearly so, and any doubt will be resolved in favor of constitutionality. 


DEvIn, J., concurring in result. 


APPEAL by plaintiffs from Shaw, Emergency Judge, 2 December, 1935, 
Extra Term Superior Court of MeckLEexBuRG. Affirmed. 

The following is the agreed statement of facts: 

“1, The Piedmont Fire Insurance Company is and was at all times 
hereinafter mentioned a corporation, duly chartered, organized, and 
existing under and by virtue of the laws of the State of North Carolina, 
with its principal place of business in the city of Charlotte, county of 
Mecklenburg, State of North Carolina. 

“2. That Mecklenburg County is a political subdivision of the State 
of North Carolina, and a body corporate. That B. J. Hunter, H. W. 
Harkey, A. D. Cashion, R. F. Dunn, and A. H. Wearn are the duly 
elected, qualified, and acting members of the board of commissioners of 
said county, and as such have the power and authority to assess ad 
valorem taxation of property located in said county lawfully subject to 
taxation. 

“3. That on the tax return date in 1935, the Piedmont Fire Insurance 
Company owned and held certain bonds issued by the city of Winston- 
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Salem on 13 May, 1929, for amounts aggregating $107,285, the said 
bonds being hereinafter referred to. 

“4, That at the time the aforesaid bonds were issued by the city of 
Winston-Salem, at the present time and at all times herein mentioned, 
the city of Winston-Salem was one of the municipalities of the State of 
North Carolina, located in Forsyth County. 

“5. That the bonds herein referred to were issued pursuant to an 
ordinance duly adopted by the board of aldermen of the city of Winston- 
Salem, on 20 January, 1928, calling a special election for the purpose 
of voting upon an ordinance authorizing the issuance of bonds for 
$2,500,000 for school purposes; that the election was duly held on 
6 March, 1928; that the said ordinance was duly approved; that the said 
bonds were thereafter issued pursuant to the Municipal Finance Act of 
the State of North Carolina ‘for the purpose of acquiring, constructing, 
reconstructing, and enlarging public school buildings’; that the records 
as required by section 4, chapter 214 of the Public Laws of North Caro- 
lina for the year 1927, were duly filed in connection with the issuance of 
the said bonds; that the Private Laws of the State of North Carolina 
for the year 1927, chapter 232, as amended, were duly complied with; 
and that the proceeds from the sale of the above bonds were issued to 
purchase land and erect two junior high schools, to enlargement and 
equipment of five school buildings, to erect one new elementary school 
and one Negro high school, and to provide for the extension of school 
grounds in the city of Winston-Salem, North Carolina, a photostatic 
copy of one of the said bonds, marked ‘Exhibit A,’ being hereto attached 
and made a part hereof, all of the bonds that were owned by the Pied- 
mont Fire Insurance Company, as first above mentioned, being similar 
in all respects to the bond the copy of which is attached, except as to 
the amounts and maturities of the same. 

“6, That the Piedmont Fire Insurance Company did not list the 
above mentioned bonds owned by it in the year 1935 for ad valorem 
taxes in Mecklenburg County; that thereafter the county of Mecklen- 
burg, through its duly elected and qualified board of commissioners, 
listed the said bonds and assessed the same for taxation against the 
Piedmont Fire Insurance Company, notwithstanding the objection made 
at the time by the Piedmont Fire Insurance Company; that thereupon 
the Piedmont Fire Insurance Company gave notice of appeal, filed the 
necessary bond, all as required by law and in accordance with the stat- 
utes pertaining thereto, and appealed from the listing and assessment 
made by the county of Mecklenburg, acting through its duly elected 
board of commissioners 1n connection with the said bonds to the Superior 
Court of Mecklenburg County, North Carolina. 
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“7. It is stipulated and agreed by and between the parties to this 
action that all legal formalities have been comphed with and that this 
case is properly before the court for adjudication. 


“CONTENTION OF THE PARTIES. 


“The Piedmont Fire Insurance Company contends that the aforesaid 
bouds are not subject to ad valorem taxes in Mecklenburg County, North 
Carolina, and contends that the same are exempt from such taxation by 
law, and more particularly by section 7971 (19) of the Consolidated 
Statutes of North Carolina, which provides: ‘The following personal 
property . . . shall be exempted from taxation: Bonds of this 
State, . . . and bonds of political subdivisions of this State. 2 
Mecklenburg County contends that the above mentioned bonds are sub- 
ject to the aforesaid ad valorem taxes. 

“Henry E. Fisher and J. Clyde Stancill, Attorneys for county of 
Mecklenburg and Board of Mecklenburg County Commissioners. 

“Guthrie, Pierce & Blakeney, Attorneys for Piedmont Fire Insurance 
Company.” 

Copy of bond omitted—Jurat by litigants. 

The judgment of the court below is as follows: “This cause coming on 
to be heard before his Honor, Thomas J. Shaw, at the 2 December, 1935, 
Extra Term of the Superior Court of Mecklenburg County, upon the 
statement of facts agreed to by the parties, a jury trial having been 
expressly waived; and, after duly considering the matters in controversy, 
the court is of opinion that the school bonds issued by the city of Win- 
ston-Salem, owned by the Piedmont Fire Insurance Company on the 
tax return date in 1935, and referred to in the agreed statement of facts 
are exempt from ad valorem taxation and cannot lawfully be taxed by 
the county of Mecklenburg, and that the said Piedmont Fire Insurance 
Company is not liable for such taxes on said bonds. The court is not 
holding that all municipal bonds are necessarily exempt from taxation. 
However, the Constitution of North Carolina imposes upon the State 
the duty to provide for the education of the children of the State, and in 
the present case the State did not so provide, but it empowered the city 
of Winston-Salem, one of its governmental agencies to do so; if the 
State had issued its own bonds for this purpose, they would be exempt 
from taxation, and since the city of Winston-Salem, as a governmental 
agency of the State, issued the bonds for the aforesaid purpose, the court 
is of the opinion that they are exempt from taxation either by the State 
or by any other governmental agency of the State. It is therefore 
ordered, adjudged, and decreed that the aforesaid bonds are exempt from 
ad valorem taxation by the county of Mecklenburg, and that the same 
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cannot be lawfully assessed for taxation by Mecklenburg County, and 
that the listing of the aforesaid bonds and the assessment made upon the 
same by the board of Mecklenburg County Commissioners for taxes for 
the year 1935 be and the same hereby are declared to be null and void, 
and that such listing and assessment be and hereby are vacated and set 
aside. It is further ordered that the costs of this action be taxed against 
Mecklenburg County. This 13 December, 1935. Thomas J. Shaw, 
Judge presiding.” 

The plaintiffs excepted and assigned error to the judgment as signed, 
and appealed to the Supreme Court. 


J. Clyde Stancill and Henry H. Fisher for plaintiffs. 
Guthrie, Pierce & Blakeney for defendant. 


CrarKson, J. The question involved: Are the bonds issued by the 
eity of Winston-Salem, a municipality, liable for ad valorem taxation in 
Mecklenburg County when owned and held on the tax return day by the 
Piedmont Fire Insurance Company, a North Carolina corporation, with 
its principal office and place of business in Mecklenburg County, North 
Carolina, when the proceeds from the sale of said bonds were used to 
purchase land and to erect school buildings on the same, and for other 
public school purposes in the municipality issuing the said bonds? We 
think not, under the facts and circumstances of this case. 

Constitution of North Carolina, Art. V, sec. 3, in part, is as follows: 
“Laws shall be passed taxing, by a uniform rule, all moneys, credits, 
investments in bonds, stocks, joint stock companies, or ctherwise; and, 
also, all real and personal property, according to its true value in 
money.” | : 

Article VII, section 7, declares: ‘No county, city, town, or other mu- 
nicipal corporation shall contract any debt, pledge its faith, or loan its 
credit, nor shall any tax be levied or collected by any officers of the same 
except for the necessary expenses thereof, unless by a vote of the major- 
ity of the qualified voters therein.” 

Article VII, sec. 9, provides: “All taxes levied by any county, city, 
town, or township shall be uniform and ad valorem upon all property in 
the same, except property exempted by this Constitution.” 

The bonds in controversy were issued in accordance with the Constitu- 
tion and legislative sanction given the city of Winston-Salem, a munici- 
pal corporation. In the agreed statement of facts is the following: 
“The proceeds from the sale of the above bonds were issued to purchase 
land and erect two junior high schools, to enlargement and equipment 
of five school buildings, to erect one new elementary school and one 
Negro high school, and to provide for the extension of school grounds in 
the city of Winston-Salem, North Carolina.” 
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N. C. Code, 19385 (Michie), sec. 7971 (19), in part, is as follows: 
“The following personal property, and no other, shall be exempted from 
taxation: (1) Bonds of this State, of the United States, Federal farm 
loan bonds, joint stock land bank bonds, and bonds of political subdivi- 
sions of this State, hereafter issued,” ete. (Itales ours.) 

This same provision has been included in the statutes of the State for 
many years. The particular bonds under consideration were issued by 
the city of Winston-Salem on 15 May, 1929. This same exemption was 
provided for in section 306 of chapter 344 of the Public Laws of 1929, 
ratified on 19 March, 1929. It was section 306 of chapter 428 of the 
Public Laws of 1931. It was section 306 of chapter 204 of the Public 
Laws of 1933. Public Laws 1935, ch. 371 (p. 481), sec. 2, Property 
Exempt, in part: “The following property shall be exempt from taxation 
under this article: (2) Property passing to or for the use of the State of 
North Carolina, or to or for the use of municipal corporations within 
the State or other political subdivisions thereof, for exclusively public 
purposes,” ete. The General Assembly has followed a uniform practice 
of expressly exempting an ad valorem tax to be placed upon the bonds of 
the State of North Carolina and of “the political subdivisions of this 
State.” 

The city of Winston-Salem, being a political subdivision of this State, 
under express and clear language of the General Assembly, these bonds 
for school purposes were exempt from an ad valorem tax. The munici- 
pality of Winston-Salem, a political subdivision of the State, issued 
them and the defendant purchased them as exempt from taxation. To 
now tax them would, at least, savor of bad faith; but, if the exemption 
was unconstitutional, this could be done, as the Constitution was in 
existence when the bonds were issued. We cannot sce how the exemp- 
tion impinges the Constitution. 

Const. of N. C., Art. I, sec. 27, declares: “The people have the right 
to the privilege of education, and it is the duty of the State to guard 
and maintain that right.” 

Art. IX, see. 1: “Religion, morality, and knowledge being necessary 
to good government, and the happiness of mankind, schools and the 
means of education shall forever be encouraged. Sec. 2: The General 
Assembly, at its first session under this Constitution, shall provide by 
taxation and otherwise for a general and umform system of pubhe 
schools, wherein tuition shall be free of charge to all children of the 
State between the ages of six and twenty-one years. And the children 
of the white race and the children of the colored race shall be taught in 
separate public schools; but there shall be no discrimination in favor 
of, or to the prejudice of, either race. Sec. 3. Each county of the State 
shall be divided into a convenient number of districts, in which one or 
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more public schools shall be maintained at least six months in every 
year; and if the commissioners of any county shall fail to comply with 
the aforesaid requirements of this section, they shall be liable to indict- 
ment.” 

The General Assembly of 1899 made the first appropriation of 
$100,000 for State schools. In 1931 (Pubhe Laws 1931, ch. 430), under 
the MeLean Bill—a compromise measure—all the schools were taken 
over by the State to be maintained for six mouths each year, and an 
appropriation of $16,500,000 each year was made. About $12,500,000 
from the general fund and lic. ad valorem tax on land. The General 
Assembly of 1933 increased the school term to eight months (ch. 562, 
Pubhe Laws 1938), took the tax off of land and substituted a 3c. sales 
tax to aid the schools. There was also an appropriation, known as the 
Tax Reduction Fund, of $1,500,000 for each year. In 1935 the Strate 
appropriation was $20,031,000 for the first year and $20,300,000 for the 
second year (Public Laws 1935, ch. 455), with a 3c. sales tax and no 
tax on land. 

In Julian v. Ward, 198 N. C., 480 (482), citing authorities, it is said: 
“Under these and other pertinent sections of the Constitution, it has 
been held in this jurisdiction that these provisions are mandatory. It 
is the duty of the State to provide a general and uniform State system 
of public schools of at least six months in every year wherein tuition 
shall be free of charge to all the children of the State between the ages 
of six and twenty-one. It 1s a necessary expense and a vote of the 
people is not required to make effective these and other constitutional 
provisions in relation to the public school system of the State. Under 
the mandatory provision in relation to the public school system of the 
State, the financing of the public school system of the State is in the 
discretion of the General Assembly by appropriate legislation, either by 
State appropriation or through the county acting as an administrative 
agency of the State.” 

The Constitution of North Carolina, Art. V, sec. 5, supra, is unmis- 
takable in its language: “Property belonging to the State or to a munici- 
pal corporation shall be exempt from taxation.” 

Before the schools were taken over by the State, under the Constitu- 
tion, the municipal corporations were agencies of the State—‘“‘Political 
subdivisions of this State.” Under the Constitution these schools in 
Winston-Salem are not subject to ad valorem tax, nor the bonds issued 
under legislative authority to build them subject to ad valorem tax. 

When a State steps down from her sovereignty and goes into business 
enterprises to compete with individuals, then the above principle does 
not apply. Board of Finance Control of Buncombe Co. v. Henderson 
Co., 208 N. C., 569, Anno. 101 A. L. R., 783; Benson v. Johnston Co., 
209 N. C., 751. 
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In Webb v. Port Comm., 205 N. C., 663 (674-5), it is said: “The 
provision in the act by which the Port Commission was created that its 
property and the bonds that may be issued and sold as authorized by the 
act shall be exempt from taxation.by the State, or any of its political 
subdivisions, is valid. The General Assembly has the power to so pro- 
vide, for the reason that the property of the Port Commission will be 
held, and the bonds will be issued solely for pubhe purposes. Whatever 
doubt there may be as to the vahdity of this provision, by reason of 
section 3 of Article V of the Constitution of this State, must be, under 
well settled principles of constitutional construction, resolyed in favor of 
its validity.” Hinton v. State Treasurer, 193 N. C., 496. 

The cases cited by plaintiffs are not applicable to the facts in the 
present action—they do not apply to bonds for “puble purposes,” such 
as these school bonds, but private and such as quasi-public corporations, 
as drainage bonds. In our research, we can find no authority in this 
State that “school bonds” like the present, issued under legislative au- 
thority by a municipality for building schools for free education of the 
children of the State, as contemplated by the Constitution, has ever been 
taxed. Perhaps these great schools in the cities and counties of the 
State would never have been built if the bonds were taxable. There 
are now 914 high schools and 4,505 elementary schools in our State. 
In the high schools 156,593 and in the elementary schools 736,055 pupils 
are enrolled. 

Defendant bought these “school bonds” under an act of the General 
Assembly which exempted them from taxation. They were purchased 
by the defendant with this understanding. The Constitution of the 
State, if not in direct language, certainly by implication, allows them to 
be exempted, as the money was for a public purpose, to wit, schools. 
To now tax them would destroy confidence and would be a semblance 
of unfair dealing, and entail loss by defendant and all who purchased 
these tax-free “school bonds,’ under legislative sanction. To say the 
least, it would impair the credit of the State, as no one would put confi- 
dence in a State which would enact a statute to exempt such school 
bonds from taxation, and purchased tax-free, and thereafter allow them 
to be taxed. Such type of dealing would be reprehensible in an individ- 
ual, and the legal and moral aspect would apply to an agency of the 
State—the bonds of political subdivisions of this State. By taxing 
defendant corporation, the effect is to tax, no doubt, widows, guardians, 
and other fiduciaries who purchased rhtése tax-free Meare ee legisla- 
tive sanction and who have done so no doubt to lve off of the interest 
on the bonds, or to provide support for minors. 

In Hinton v. State Treasurer, supra, at p. 499 (quoting from Sutton 
v. Phillips, 116 N. C., at p. 504), it is declared: “ ‘While the courts have 
the power, and it is their duty in proper cases, to declare an act of the 
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Legislature unconstitutional, it is a well recognized principle that the 
courts will not declare that this codrdinate branch of the government 
has execeded the powers vested in it unless it is plainly and clearly the 
ease. If there is any reasonable douht, it will be resolved in favor of the 
lawful exercise of their powers by the representatives of the people. 
(Italics ours.) . . . (p. 505) It cannot be said that this act is 
plainly and clearly unconstitutional. The doubt, if anv, must be re- 
solved in favor of the General Assemb:y.’ ” 

For the reasons given, the judgment of the court below is 
Affirmed. 


Devin, J., concurs in the result reached by the Court that school bonds 
of the city of Winston-Salem in the hands of an investor residing in 
Mecklenburg County may not be locally assessed for taxation, but 
regards the citation of Benson v. Johnston County, 209 N. C., 751, as 
unnecessary to this conclusion. In that case it was held that certain real 
property belonging to a municipal corporation was not exempt from 
taxation. Here, upon a different ground a different result is reached. 

The writer, in his dissent in the Benson case, supra, expressed his view 
that the positive and unmistakable language of the Constitution, Art. V, 
sec. 5, which declares that “property belonging to the State or to a 
municipal corporation shall be exempt from taxation,” may not be 
amended or qualified by judicial construction. 





STATE vy. RALPH DILLS ann LUTHER FE. OSBORNE. 
(Filed 20 May, 1936.) 


1. Criminal Law F a—Plea of former jeopardy may be determined by trial 
jury under general plea of not guilty. 
lbefendants entered a plea of former acquittal and refused to plead to 
the indictment until the plea of former acquittal had been determined. 
The trial court entered a general plea of not guilty and submitted the 
question of former acquittal to the trial jury. Held: The trial court has 
discretionary power to have the same jury pass upon the question of 
former jeopardy under a general plea of not guilty, and defendants’ excep- 
tions cannot be sustained, the matter being solely one of procedure, and 
the trial court's discretionary determination thereof not being reviewable. 


2. Criminal Law F d—Charges held for different offenses against differ- 
ent persons and plea of former jeopardy was bad. 

Under a special verdict the jury found that defendants had been tried 

for the murder of a certain person in an attempt to commit robbery, and 

had been acquitted, N. C. Code, 4614, and that the present indictment 
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charged defendants with robbery with firearms from the companion of the 
person they were formerly charged with killing, N. C. Code, 4267 (a), the 
two offenses having been committed at the same time, and evidence of 
cuilt of one of the offenses being substantially the same as the evidence of 
guilt of the other. Held: The special verdict supports the court's deter- 
mination of the plea of former acquittal against defendants, the charges 
being for separate offenses committed against different persons. S. v. 
Clemmons, 207 N. C., 276, cited and distinguished. 


Arpral by defendants from Pless, J., and a jury, at Regular Decem- 
ber Term, 1935, of Guirrorp. No error. 

This is a ease in which the defendants Ralph Dills and Luther E. 
Osborne were tried in the Superior Court of Guilford County at the 
December Criminal Term, 1935, on a charge of robbery with firearms. 
At a prior term in the same county they had been tried upon the charge 
of murder in the first degree, the State contending that they killed 
William Davis while in an effort to perpetrate a robbery. Of this 
charge they were acquitted. This case was tried before his Honor, 
J. Will Pless, Jr., judge presiding. 

Upon the calling of the case for trial the defendants, and each of them, 
through their counsel, entered a plea of former jeopardy and refused to 
plead to the bill of indictment until the plea of former jeopardy was 
determined. Thereupon, the court held that the plea constituted a 
refusal to plead to the bill of indictment and, therefore, was a plea of 
“Not guilty.” 

The court further held that under the general plea of “Not guilty” 
interposed by the court, the defendants, and each of them, are entitled 
to submit such evidence as may be pertinent upon the question of former 
jeopardy as well as to the charges contained in the above indictment. 

To this ruling of the court the defendants excepted, and this is the 
defendants’ first exception. 

After a conference between the solicitor for the State, counsel for the 
defendants, and his Honor, the following proceedings were held: 

“tT pon the issue of former jeopardy submitted to the jury, the jury 
finds the following facts and returns same as its special verdict : 

“That the defendants were indicted by the grand jury of Guilford 
County for the murder of Willhaam Davis on 13 October, 1934, and were 
tried upon the bill of indictment, which said bill of indictment is incor- 
porated as part of this special verdict by reference and made a part of 
this special verdict by referonce and made a part hereof. (See copy of 
same attached here.) That said trial took place in the Superior Court 
of Guilford County, in October, 1935, at which time the jury rendered a 
verdict of ‘Not guilty.’ 

“That at the said trial the State offered evidence tending to show 
that the defendants were together on the night of 13 October, 1984, and 
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that in the attempted robbery of William Davis and his father, Ed 
Davis, killed the former with a pistol or some other deadly weapon, by 
striking the said William Davis over the head with the pistol or some 
other deadly weapon, causing his death from the said blow; and that at 
the said time and place the defendants assaulted Ed Davis, by striking 
him several blows with a shotgun, and took from the person of Ed Davis 
the sum of three hundred and ninecty-one ($391.00) dollars in money, 
and from the person of Wilham Davis the sum of six ($6.00) dollars in 
money. 

“That in the said trial Ed Davis appeared as a witness for the State, 
and testified that a man looking exactly like the defendant Luther E. 
Osborne, and a man looking exactly like the defendant Ralph Dills, were 
the two persons who had robbed him and had robbed and killed his son. 

“That Hon. F. Donald Phillips, judge presiding, charged the jury in 
effect that if they found that the defendants were at the scene of the 
alleged robbery and killing, as a result of an agreement or conspiracy 
theretofore made, or if they found that either of the defendants killed 
William Davis in the attempted robbery and the other was present, 
aiding and abetting, that they would render a verdict of ‘Guilty of mur- 
der in the first degree’; and, otherwise, they would render a verdict of 
‘Not guilty.’ 

“That the said jury, after considering the evidence of the said Ed 
Davis, and of other witnesses tending to corroborate him, and upon the 
charge of the court, as above outlined, rendered a verdict of ‘Not guilty.’ 

“That following the trial and acquittal of the defendants Luther E. 
Osborne and Ralph Dills, as above set forth, the court ordered the de- 
fendants Ralph Dills and Luther E. Osberne held to be dealt with on a 
charge of robbery with firearms under the statute as to Ed Davis, the 
samme being section 4267 of Consolidated Statutes of North Carolina. 
That in obedience to said order said defendants were so held, and the 
solicitor for the State, subsequent thereto,*prepared a bill of indictment 
charging said defendants with the crime of robbery with firearms. That 
the grand jury returned a true bill upon said charge, which said bill is 
hereto referred to and is part of the record in this case, and made a part 
hereto (copy of said bill is attached hereto) the same as if specifically 
set out herein. 

“That at the regular term of Superior Court of Guilford County for 
the trial of criminal cases, held on 16 December, 1934, said case was set 
for trial on Wednesday, 18 December. That said case was called for 
trial upon the bill of indictment referred to. That upon being called 
upon to plead, the defendants, and each of them, through their counsel, 
entered a plea of former jeopardy, and refused to plead to the bill of 
indictment in other terms until that plea be disposed of. That the court 
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declined to have said plea determined first, and again requested the 
defendants to plead to the bill of indictment in the light of said holding, 
which the defendants refused to do. Thereupon, the court held that the 
said plea was tantamount to a general plea of ‘Not guilty,’ and that 
under the holding of the court the defendants were entitled to contest the 
question of their guilt upon the merits of the case, and also to offer such 
testimony as may be competent upon their plea of former jeopardy. To 
said rulings the defendants in apt time excepted. Thereupon, the jury 
was selected, sworn, and impaneled, and the following evidence offered, 
to wit: 

“The State offered evidence tending to show that on the might of 
13 October, 1984, as Wilham Davis was driving homeward, accompanied 
by his father, Ed Dayis, and at a point approximately five miles south of 
Greensboro the car was forced towards the ditch and made to stop by the 
occupants of a Ford roadster. 

“That, after being stopped, one of the men in the Ford ear, and whose 
face was partially concealed with a handkerchief or other means, drew a 
shotgun upon the said Ed Davis, and at the same time another occupant 
of the Ford car came to the scene carrying a pistol; that both Ed Davis 
and William Davis were stricken by the two men above referred to and 
were robbed, the said Ed Davis being robbed of approximately #391.00 
and the said William Davis of $6.00. 

“That in the perpetration of said robbery, Ed Davis received a blow 
on the head requiring sixteen stitches, and that the said William Davis 
received a blow at the back of his head which later caused his death. 
That Ed Davis identified the defendant Luther E. Osborne as being the 
man with the shotgun at the scene of said robbery and the person who 
actually took his pocketbooks containing his money from his pockets as 
he was lying on the ground after being stricken. That he further stated 
that the defendant Ralph Dills looked exactly hke the man carrying the 
pistol and who accompanied and assisted the man he identified as 
Osborne in the said robbery and murder. 

“The foregoing testimony was used by the State in the trial of the 
case against the defendants Luther E. Osborne and Ralph Dills, in which 
they were charged with the murder of William Davis on the night of 
13 October, 1934, it being at the same time and place referred to in the 
testiniony of the witness in this case, with other testimony of hke char- 
acter; which said evidence the defendants in this case introduced to 
sustain their plea of former jeopardy. 

“That the bill of indictment upon which the defendants were tried for 
murder did not charge an assault or attempted robbery upon the person 
of Ed Davis, nor did it otherwise refer to him except that his name was 
listed as a State’s witness. That said bill of indictment was a valid bill 
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of indictment, that the defendants were tried before a competent jury, 
duly impaneled and sworn to make true deliverance of the case in a court 
of competent jurisdiction, and the defendants were acquitted. That judg- 
ment was entered on the verdict of acquittal, which judgment still 
remains in full force and effect and has not been reversed or made void. 

“We find the foregoing facts, and if on such facts the court is of the 
opinion that the defendants have heretofore been placed in jeopardy on 
the charge contained in the bill of indictment, then we, the jury, answer 
the issue submitted to us ‘Yes’; and if the court be of the opinion that 
the defendants have not heretofore been placed in former jeopardy, then 
we answer the said issue ‘No.’ ” 

The following issue was submitted to the jury: “Have the defendants 
Ralph Dills and Luther E. Osborne heretofore been placed in jeopardy 
on the charge contained in the bill of indictment?” 

Upon the return of the jury it pronounced that it had arrived at a 
verdict, and that upon the general plea of guilt or innocence, it found 
that the defendants were guilty as charged in the bill of indictment. 
Upon the plea of former jeopardy the jury returned as its answer the 
facts as set out in the special verdict. 

Upon the facts being found by the jury as set out in the special ver- 
dict, the court gave as its opinion, and so held, that the defendants had 
not heretofore been placed in jeopardy on the charge contained in the 
bill of indictment, and thereupon, under the authority contained in the 
special verdict, answered the issue “No,” 

To the ruling of the court that the facts found by the jury as incorpo- 
rated in the special verdict did not sustain the plea of former jeopardy, 
the defendants in apt time objected and excepted, the defendants con- 
tending as a matter of law that the issue should be answered “Yes” and 
the defendants found “Not guilty” and discharged, and this is the de- 
fendants’ second exception. 

Thereupon the court pronounced judgmeit upon the verdict sentencing 
each defendant to twenty (20) years in the State’s Prison, to be worked 
under the supervision of the State Highway and Public Works Commis- 
sion. To the judgment each defendant excepted, and this is defendants’ 
third exception. 


“State or NortH CaroLina—GvILForpD County, 
Superior Court, October Term, 1934. 

“The jurors for the State upon their oath do present, That Ralph 
Dills, Luther E. Osborne, Paul Sams, Robert Smith, Reuben Varner, 
late of Guilford County, on 13 October, A.D. 1934, with force and arms, 
at and in the said county, feloniously, willfully, premeditatedly, and 
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deliberately, and of his malice aforethought, did kill and murder Wil- 
liam Davis, contrary to the form of the statute in such case made and 


provided, and against the peace and dignity of the State. 
H. L. Koontz, Solicitor.” 





“Srate of NortTH CARoOLINA—GUILFORD COUNTY. 
Superior Court, November Term, A.D. 1935. 


“The jurors for the State upon their oath present, That Ralph Duills 
and Luther E. Osborne, late of the county of Guilford, on 13 October, 
in the year of our Lord one thousand nine hundred and thirty-four, with 
force and arms, at and in the county aforesaid, unlawfully, willfully, and 
feloniously having in possession or with the use or threatened use of 
certain firearms or other dangerous weapon, implement, or means, to 
wit: A shotgun, the life of Ed Davis was endangered or threatened, did 
unlawfully take or attempt to take the personal property, to wit: Good 
and lawful money of the value of $391.83, from Ed Davis or from the 
place of business, residence, or other place where the said Ed Davis was 
in attendance, against the form of the statute in such case made and 
provided against the peace and dignity of the State. 

H. L. Koontz, Solicitor.” 





——+ 


The defendants made the following exceptions and assignments of 
error and appealed to the Supreme Court: “(1) To the ruling of the 
court that the question as to former jeopardy of the defendants should 
not be determined prior to, and in a separate inquiry, the determination 
of the question of general guilt or innocence of the defendants. (2) To 
the ruling of the court that the facts found by the jury as incorporated 
in the special verdict did not sustain a plea of former jeopardy, and 
answering the issue ‘No.’ (3) To the judgment of the court sentencing 
the defendants.” 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 

JA. Myatt for defendant Ralph Dills. 

Gold, McAnally & Gold for defendant Luther E. Osborne. 


Crarkson, J. The main contention of defendants is their plea of 
former jeopardy. The first bill of indictment upon which defendants 
were tried and acquitted was for the homicide of William Davis, on 
13 October, 1934, and drawn in conformity with N. C. Code, 1935, sec. 
4614. The second bill of indictment upon which defendants were tried 
and convicted was for the robbery with firearms from Ed Davis, and 
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drawn in conformity with N. C. Code, 1985 (Michie), sec. 4267 (a), 
which is as follows: “Any person or persons. who, having in possession 
or with the use or threatened use of any firearms or other dangerous 
weapon, implement, or means, whereby the life of a person is endangered 
or threatened, unlawfully takes or attempts to take personal property 
from another or from any place of business, residence, or banking insti- 
tution or any other place where there is a person or persons in attend- 
ance, at any time, either day or night, or who aids or abets any such 
person or persons in the commission of such crime, shall be guilty of a 
felony and, upon conviction thereof, shall be punished by imprisonment 
for not less than five or not more than thirty years.” 

The two crimes are separate and distinct: (1) For the homicide of 
William Davis » (2) for robbery with firearms from Ed Davis, under the 
statute. There } is no ldentity of offenses. 

The defendants do not challenge the verdict of guilty under sec. 
4267 (a), on which the defendants were convicted and sentenced, but 
rely for an acquittal on the ground of the plea of former jeopardy. 
The defendants further contend that the court below committed error in 
refusing to permit the defendants to have their plea of former jeopardy 
first determined and passed upon before requiring them to procced with 
the trial of the action upon its merits. We do not think that the excep- 
tions and assignments of error on either contention can ke sustained. 

In S. 2. Cale, 150 N. C., 805 (807), we find: “According to the strict 
rules of criminal procedure, the pleas of ‘not guilty’ and ‘former convic- 
tion’ could not be entertained and determined before one and the same 
jury; and it is further recognized and established that, on a plea of 
former conviction, when material questions of fact are involved in the 
issue, as in the case of dispute as to the identity of the parties, the deter- 
mination of such plea is for the jury. But, as shown in a learned opin- 
ion by the present Chief Justice, in S. v. Ellsworth, 1381 N, C., 773, the 
plea of former conviction is not treated in many respects as one Involv- 
ing the substantial question of guilt or innocence of defendant, but as 
one approaching more nearly the determination of a civil issue, and by 
consent 1t may be entertained and determined at the same time with a 
plea of not guilty, and, when so agreed upon, may be heard and decided 
by the court. There was no error, therefore, in the method by which 
the case has been determined,” citing authorities. S. uv. Allis, 200 
Cu ta £80)) 

We see no prejudicial error in this record in determining the plea of 
former jeopardy under the plea of “Not guilty” before the same jury. 
The matter was one of procedure and, under our liberal practice, was in 
the sound discretion of the court below, and cannot be held as prejudicial 
error, 
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In Vol. 1 (12th Ed.), Wharton’s Criminal Law, pp. 5387-8, part of 
sec, 394, it is declared: “Same act may constitute two or more offenses 
which are distinct from each other. In such cases the accused may be 
separately prosecuted and punished for each, and a conviction or ac- 
quittal in a prosecution for the one will not constitute a bar to a trial for 
the other. Thus, where two or more are assaulted, robbed, or their goods 
stolen, or are shot or murdered by one and the same act and at the same 
time, conviction or acquittal on an indictment for offense against the 
one will be no bar to a trial on an indictment charging the offense against 
the other.” 

In Miller on Criminal Law (Handbook Series), p. 543, part sec. 187, 
it is said: “Where the same act constitutes distinct offenses, neither an 
acquittal nor a conviction for one offense will bar a subsequent prosecu- 
tion for the other.” S. v. Vash, 86 N. C., 650; S. v. Gibson, 170 N. C., 
697 (700). 

The defendants relv on S. v. Bell, 205 N. C., 225, and S. v. Clemmons, 
207 N. C., 276, which we think distinguishable from the present action. 

For the reasons given, we find in the judgment of the court below 

No error. 








MRS. FLORENCE TAYLOR v. MRS. BERTHA T. RIE RSON, ADMINISTRATRIX 
or W. P. RIERSON, anp ROBERT TAYLOR. 


(Filed 20 May, 1936.) 


1. Automobiles C f— 


The mere fact of skidding is insufficient to establish negligence on the 
part of the driver of an axtomobile. but where the skidding is caused by 
the negligent operation of the car, the driver is liable for injuries result- 
ing therefrom. 


2, Trial D a—Discrepancies in testimony of witness will not warrant dis- 
regard of her testimony for plaintiff on motion to nonsuit. 


Discrepancies in the testimony of a witness upon her examination in 
chief and upon cross-examination, and her testimony in a prior action, 
does not justify the disregard of her testimony favorable to plaintiff in 
passing upon defendant’s motion to nonsuit, it being the province of the 
jury to determine at which time, if at all, her testimony was accurate. 


3. Automobiles C f—Evidence held sufficient to show that skidding was 
caused by negligent operation of car. 

The evidence favorable to plaintiff tended to show that defendant's 

intestate was driving his car at a speed of forty-five miles per hour along 

a wet street in heavy traffic in a thickly populated residential section of 
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a city when the car skidded fifty feet and careened to the left over the 
center of the street and hit another car going in the opposite direction, 
resulting in the injuries in suit. Held: The evidence was sufficient to be 
submitted to the jury on the question of whether the skidding of the car 
was caused by its negligent operaticn by defendant’s intestate. 


4. Negligence B b—Doctrine of last clear chance may arise only when 
plaintiff is guilty of contributory negligence. 

The doctrine of last clear chance may arise only when plaintiff is guilty 
of contributory negligence, and one of defendants, sued as joint tort-feasor, 
may not resist recovery by plaintiff on the ground that the other defend- 
ant had the last clear chance to avoid the injury. 


6. Automobiles C i-—-Held: Evidence failed to show intervening negli- 
gence, since driver’s negligence was active and not passive. 

Plaintiff's evidence tended to show that plaintiff was a gratuitous guest 
in a car driven by defendant's intestate, that intestate drove his car about 
forty-five miles per hour down a wet street in heavy traffic in a thickly 
populated residential district of a city, that the car skidded approximately 
fifty feet and careened to the left so that it was about seven feet over the 
center of the street when it collided with another car which was being 
driven by the other defendant in the opposite direction. Plaintiff's evi- 
dence also tended to show that the driver of the other cer failed to keep 
a proper lookout, that he could have seen that intestate’s car was out of 
control and could have avoided the collision by turning three feet further 
to his right, although he was to his right of the center of the street when 
the collision occurred. Held: Defendant administratrix’ motions to non- 
suit were properly denied, since there was no contention of contributory 
negligence on the part of plaintiff necessary to support the doctrine of last 
clear chance, and since the evidence discloses that intestate’s negligence 
was active and not passive, rendering untenable the con‘ention that de- 
fendant driver's negligence was the sole proximate cause of the injury. 


6. Automobiles D b— 
The “gross negligence” rule does not apply in this jurisdiction to actions 
by a gratuitous guest to recover from the driver for injuries sustained 
in a collision. 


7. Automobiles C f—Evidence held sufficient to be submitted to jury on 
question of negligence in failing to keep proper lookout. 

The evidence disclosed that the car in which plaintiff was riding as a 
guest skidded approximately fifty feet and careened to the left so that its 
left front wheel was about seven feet over the center of the street when 
it struck the car driven by defendant, that defendant was driving his car 
on the right side of the street at about twenty miles per hour, but that he 
could have seen that the car in which plaintiff was riding was out of 
control, and that he could have avoided the collision by turning three 
feet further to his right, there being about seventeen feet between his car 
and the right curb. Held: The evidence was sufficient to be submitted 
to the jury upon plaintift’s allegations that the driver of the car failed 
to keep a proper lookout, and was driving in a reckless manner in view 
of the conditions of the street and the surrounding circumstances. 
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8. Negligence D d—Instruction on question of proximate cause held suffi- 
ciently full in absence of request. for special instructions. 


Where, in an action by a guest against two defendants upon allegations 
that the collision causing her injuries resulted from the concurrent negli- 
gence of the drivers of the cars, the court correctly charges the law on 
the question of proximate cause, the objection of one defendant that the 
charge was not sufficiently full in view of his contention that the negli- 
gence of the other defendant was the sole proximate cause of the collision 
will not be sustained, it being required of defendant, if he wished more 
particular instructions, to bave aptly tendered a request therefor, C. S., 
Bo. 

9. Appeal and Error F b— 

An exception taken by one defendant to the charge of the court on an 
issue relating solely to the other defendant's liability and in no way 
affecting the interest of the excepting defendant, will not be considered. 

10. Appeal and Error G c— 

Assignments of error not ciscussed in appellant's brief are deemed 

abandoned. Rule of Practice in the Supreme Court, No. 28. 


Appean by defendants from Small, J., at July Special Term, 1935, 
of MeckLtensurc. No error. 

This is a civil action to recover damages for personal injuries alleged 
to have been negligently inflicted. 

The plaintiff alleged and offered evidenee tending to prove that on 
1 July, 1934, on West Trade Street, in the city of Charlotte, while she 
was riding as a guest in the automobile of the intestate of the defendant 
Rierson, the said intestate drove said automobile at an unlawful rate of 
speed and in a reckless and negligent manner on the left side of a street, 
causing it to skid and to collide with the automobile of the codefendant 
Taylor, resulting in serious and permanent injury to the plaintiff. 

The plaintiff further alleged and offered evidence tending to prove 
that the defendant Taylor was operating his automobile on the occasion 
in question neghgently, “with a disregard of the safety of this plaintiff, 
and without keeping a proper lookout for persons traveling upon said 
street,” and thereby caused the collision wherein the plaintiff was 
injured. 

The issues submitted to and answers made by the jury were as follows: 

“1. Was the plaintiff injured by the negligence of W. P. Nierson, 
deceased, as alleged in the complaint? Answer: ‘Yes.’ 

“Oo, Was the plaintiff injured by the neghgence of the defendant 
Robert Taylor, as alleged in the complaint? Answer: ‘Yes.’ 

“3. What amount of damages, if any, is the plaintiff entitled to 
recover? Answer: ‘85,000. ” 

From judgment based upon the verdict the defendants appealed, as- 
signing errors. 
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Carswell & Ervin for plaintiff, appellee. 

C. HH. Gover, William T. Covington, Jr., and Hugh L. Lobdell for 
defendant Rierson, appellant. 

J. Laurence Jones for defendant Taylor, appellant. 


DEFENDANT Rrerson’s APPEAL. 


ScuENck, J. .Assignments of Errcy Nos. 1, 2, and 3 are directed to 
the refusal of the court to allow motions for judgment as of nonsuit and 
for peremptory instruction for the defendant upon the first issue. To 
sustain these motions the appellant relies principally upcn what is said 
in Springs v. Doll, 197 N. C., 240, where the following language from 
Huddy on Automobiles is quoted with approval: “The mere fact of the 
skidding of a car is not of itself such evidence of negligence as to render 
the owner liable for an injury in consequence thereof.” In the same 
opliion it is stated: “In the case at bar it does not appear that there 
was any defect in the automobile, or that it was operated at an excessive 
‘ate of speed, or in any other negligeut or earcless manner. Therefore, 
the mere skidding of the automobile, causing it to run upcn the embank- 
ment and turn over, is the sole basis of the claim of the plaintiff.” 

The result of the holdings in the cases that fall in the class of the 
Springs case, supra, is that the skidding of an automobile may occur 
without fault or negligence of the driver, and for that reason the mere 
skidding itself does not render the driver liable for an injury in conse- 
quence thereof, but if the skidding be caused by his negligence, then the 
driver is liable for resulting injuries. 

In the case at bar the evidence tends to show that the collision of the 
two automobiles was caused by the skidding on the left of the center of 
the street of the automobile in which the plaintiff was riding as a guest, 
and that as a result thereof she was seriously injured. Therefore, we 
are culled upon to decide if there was sufficient evidence to be submitted 
to the jury upon the question as to whether the skidding of the auto- 
mobile driven by the defendant’s intestate was proximately caused by 
his negligence. 

The witness Pauline Berger, a passenger in the automobile that col- 
lided with the intestate’s automobile, testified: “I saw the Rierson car 
before the collision. The Rierson ear was running before the collision 
about forty-five miles an hour. I have an opinion satisfaccory to myself 
as to how fast the car in which I was riding was running. My opiniou 
is that the car was running about twenty or twenty-five miles an hour, 
The Rierson car was traveling down hill, and the car in which I was 
riding was going up hill, going east. The Rierson car was going in a 
westerly direction. The left side of the Rierson car hit the left front 
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of the Ford car. . . . In my opinion, the Rierson car at that time 
was traveling forty-five miles an hour. . . . I saw the Rierson car 
just a few minutes before the collision between our car and the Rierson 
ear took place. I don’t know how far our car moved between the time 
I saw the Rierson ear and the time the collision took place.” 

Although the witness, Miss Berger, under cross-examination, was 
shown to have made statements on the trial of another cause, to which 
she was a party, not entirely in adcord with the foregoing excerpt, and 
although her testimony on cross-examination was otherwise somewhat 
at varlance with her testimony in chief, upon a motion to nonsuit, the 
court must consider the evidence in the light most favorable to the plain- 
tiff, it being the function of the jury to determine at which time, if at 
all, her testimony was accurate. 

When considered in the light of the fact that all of the evidence tended 
to show that the collision took place in a thickly populated residential 
section of the city of Charlotte, on a street heavy with traffie and wet 
from rain, we think the testimony of Miss Berger furmished sufficient 
evidenee from which an inference could be reasonably drawn that the 
negligent, reckless driving, of the intestate proximately caused Ins 
automobile to skid, resulting in injury to his guest and in his own 
untimely death. 

The appellant further argues, under her motion for judgment as of 
nonsuit, that even if the court should be of the opinion that there was 
evidence of negligence on the part of her intestate, that all of the evi- 
denee tends to show that the neghgence of her codefendant, Robert 
Taylor, under the doctrine of “the last clear chance,” was the sole proxi- 
mate cause of the collision between the two automobiles, and, therefore, 
of the plaintiff’s injuries. We apprehend that the doctrine of “the 
last clear chance” has no appheation here, since such doctrine pre- 
supposes neghgence on the part of the plaintiff, that 1s, contributory 
negligence, and there was no issue of contributory negligence suggested 
in the trial of this cause. “The Supreme Court of the United States 
thus Jays down the doctrine of contributory negligence as modified by 
that of the last clear chance: ‘Although the defendant’s negligence may 
have been the primary cause of the injury complained of, yet an action 
for such injury cannot be maintained if the proximate and Immediate 
cause of the injury can be traced to the want of ordinary care and 
caution in the person injured, subject to this qualification, wloch has 
grown up in recent years: That the contributory negligence of the party 
injured will not defeat the action if it be shown that the defendant 
night, by the exercise of reasonable care and prudence, have avoided the 
consequences of the injured party’s negligence’ (Grand Trunk RR, 
Co. v. fves, 144 U. S., 408.) The doctrine really ineans, however, that 
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even though a person’s own acts may have placed him in a position of 
peril, yet 1f another acts or omits to act with knowledge of the peril, and 
an injury results, the injured person is entitled to recover.” 20R.C. L,, 
par. 114, p. 140. To like effect is Redmon v. Southern Ry. Co., 
195 N. C., 764, cited in appellant’s brief, wherein it is said: “The last 
clear chance doctrine is the duty imposed by the humanity of the law 
upon a party to exercise ordinary care in avoiding injury to another who 
has negligently placed himself in a Situation of danger. . . . The 
doctrine of last clear chance does not arise until it appears that the 
injured party has been guilty of contributory negligence.” There is no 
evidence in the case at bar that the plaintiff’s own acts or negligence 
placed her in a position of peril or danger, but, to the contrary, the evi- 
dence tends to show that if she were so placed, she was so placed by the 
negligence of the intestate, the driver of the automobile ir. which she was 
riding, which negligence is not imputed to her, a passenger. 

The appellant also argues that the principle enunciated in Baker v. 
RL, Co., 205 N. C., 329, and Haney v. Lincolnton, 207 N. C., 282, is 
applicable to this case, that is, that if her intestate were guilty of any 
negligence, such neghgence was inactive and was insulated as the proxi- 
mate cause of the collision by the intervening negligence of her codefend- 
ant Taylor, the driver of the other automobile involved in the collision. 
We cannot agree that an automobile running down hill at the rate of 
forty-five miles per hour on the left-hand side of a wet street, in heavy 
trafhe, in a thickly populated residential section of the city, can be said 
to be “inactive.” 

Assignments of Error Nos. 5, 6, and 7 are directed to the court’s 
refusal to grant judgment as of nonsuit for the reason that there is no 
evidence that the defendant’s intestate was guilty of willful and wanton 
negligence. The appellant frankly states in her brief that she is suggest- 
ing that this Court adopt for those riding in automobiles as gratuitous 
guests the “gross negligence rule” of certain other jurisdictions and 
overrule Vorfleet v. Hall, 204 N. C., 573. The Court finds itself unwill- 
ing to act upon this suggestion. 

Assignments of Error Nos, 4, 8, 9, 10, 11, and 12 are not set out in 
appellant’s brief, and are therefore taken as abandoned by her. Rule 28, 
Rules of Practice in the Supreme Court, 200 N. C., 811 (831). 

On defendant Rierson’s appeal we find no error. 


DEFENDANT TAYLOR’S APPEAL. 


Assignments of Error Nos. 1, 2, and 3 are directed to the refusal of 
the court to allow motions for judgment as of nonsuit and for peremp- 
tory instruction for the defendant on the second issue. 
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The plaintiff’s evidence (it will not be necessary to consider the 
defendant Rierson’s evidence and the defendant Taylor introduced no 
evidence), viewed in the light most favorable to her, as it must be on a 
motion for judgment as of nonsuit, tends to show that the appellant 
Taylor was driving a Ford ear in an easterly direction on the south side 
of West Trade Street in the city of Charlotte, and met a Graham-Paige 
ear driven on the north side of said street in a westerly direction by the 
intestate Rierson, that the Rierson automobile departed from the line of 
traffic’on the north side of the street and skidded for fifty feet down the 
street, passing seven feet to the south of the center thereof; that the 
street was straight, and the view of the appellant was unobstructed, and 
that the fact that the Rierson automobile was out of the control of the 
driver thereof was apparent; and withal, the appellant, having driven 
his automobile toward the center of the street to pass a truck parked at 
the south curb, continued to drive straight ahead into the skidding 
Rierson car, when he had 17 feet between him and the south curb in 
which to turn and avoid the collision—that by turning only three feet 
south (to his right) the appellant could have avoided the collision. 

The witness, W. A. McCorkle, testified: “I saw this (Rierson) car in 
this helpless position move a whole distance of fifty feet, and [ saw the 
Taylor car when it was something hke fifty feet from the point where 
the collision took place. I don’t remember seeing a thing between the 
Taylor car and the Rierson car. In my opinion, there was nothing to 
obstruct Taylor’s view, nothing that I saw at the time or remember 
seeing could obstruct Taylor’s view. During the time I observed this 
situation I observed nothing which could obstruct Taylor’s view during 
a distance of at least one hundred feet before the collision took place. 
The Rierson car went on down the street, angling across and skidding. 
Taylor-~when I took my eyes off the car—was going at the same rate of 
speed as he was when I first saw the car. He did not slow down at any 
time that I observed him. The collision took place very near the south 
rail of the south car track. At the time of the collision, the Rierson 
car was a distance of about three feet over the south rail. That left 
seventeen feet to the south curb, and if Taylor had turned three feet to 
the right, he would have missed the Rierson car. If Taylor had of 
turned his car and had been able to have brought the whole car three 
feet over he would have missed the Rierson car. When I saw him fifty 
feet back from the point where the collision occurred, he was going 
twenty to twenty-five miles an hour.” 

The witness Pauline Berger testified: “I say that the Taylor car 
passed the truck too fast and that Mr. Taylor, who was driving the car 
I was riding in, was not keeping a proper lookout, and I said that I 
didn’t know where he was looking.” 
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The testimony of the witnesses McCorkle and Berger was sufficient evi- 
dence to carry the case to the jury upon the allegations in the complaint 
that: “The defendant Robert Taylor negligently operated his automobile 
on the occasion in question in a careless manner without considering the 
conditions of the street and the surrounding circumstances, and with a 
disregard of the safety of this plaintiff, and without keeping a proper 
lookout for persons traveling upon said street.” 

Assignment of Error No. 4 is dir.&ted to the definition of proximate 
cause given in the charge as follows: “Proximate cause, gentlemen of 
the jury, as defined by Webster and others, is ‘a cause which directly or 
with no interniediate agency, produces in effect a specific result. The 
proximate cause of a given result is that particular cause without which 
the result would not have happened’ The court’s own definition, 
gentlemen of the jury, of proximate cause is the real cause, the efficient 
cause, the cause that actually produces the result or injury.” 

The appellant in his brief says that while “the deftnit:on of proximate 
cause given by the court might be passed over in some cases,” since the 
appellant “in his answer set up the defense that the sole proximate 
cause of the plaintiff’s injury was the negligence of the codefendant, the 
court -. . . should have at least approached the definition set out in 
Harton v. Telephone Co., 141 N. C., 455.” In the light of the whole 
charge we think the definition given was sufficient. If the appellant 
desired instructions in the language of the Harton case, supra, or any 
more specific instructions, he should haye requested thera in the manner 
preseribed by C. S., 565. 

Assigument of Error No. 6 is directed to that portion of the charge 
as follows: “If you find by the greater weight of the evidence that the 
collision between the Rierson, Graham-Paige, car and the Robert Taylor 
car was purely accidental and unavoidable, so far as the said W. P. Rier- 
son was concerned, and occurred without fault or negligence on Rierson’s 
part, vou should answer the first issue ‘No.‘”’ This seems to be a correct 
statement of the law, but however this may be, it relates solely to the 
first issue and could in no way affect the interest of the appellant Taylor, 
whose contentions were presented under the second and third issues. 

Assignments of Error 5, 7, 8, 9, 10, and 11 are not mentioned in 
appellant’s brief, and are therefore deemed to be abandoned. Rule 28 
of this Court, supra. 

On the defendant Taylor’s appeal, we find 

No error. 
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MRS. KATHERINE FE. H. SCHNIBBEN, ExeEcutrix or CHARLES SCHNIB- 
BEN, And CITY OF WILMINGTON, vy. BALLARD & BALLARD 
COMPANY, INC... anp CLARENCE GRADY. 


(Filed 20 May, 1936.) 


Pleadings D d—By filing answer, defendant waives right to demur except 
for want of jurisdiction or failure of compjaint to state cause. 


By filing answer to the complaint, defendants waive the right to demur 
thereto except for want of jurisdiction of the court over the person of 
defendant or for failure of the complaint to state a cause of action, and 
such waiver applies to an amended complaint when the amended com- 
plaint is substantially the same as the original complaint to which answer 
was filed. C. 8., 511. 


AppreaL by the defendants from Williams, J., at October Term, 1935, 
of New Hanover. <Affirmed. 

This was a civil action to recover damages for the alleged wrongful 
death of Charles Schnibben, instituted by his executrix, and joined in 
by his former employer, self-ltability insurance carrier, against which 
claim under the Workmen’s Compensation Act had been filed by his 
dependent widow. Complaint was filed by the plaintiffs. Answer was 
filed by the defendants. Complaint was amended by leave of the court 
so as to allege that since the institution of this action an award had been 
made by the Industrial Commission against the city, as employer, in 
favor of the widow of the deeccased employee. Demurrer was filed to 
the complaint as amended. Demurrer was overruled. Defendants ex- 
cepted and appealed to the Supreme Court. 


Burney & McClelland and f. C. Wright for plaintiffs, appellees. 
Bryan & Campbell for defendants, appellants. 


Per Curtam. The defendants filed answer to the complaint. By so 
doing they waived any right to demur to the complaint except upon the 
first and last grounds stated in C. 8., 511, namely, that “the court has 
no jurisdiction of the person of the defendant or of the subject of the 
action,” and “the complaint does not state facts sufficient to constitute a 
cause of action.” Ransom v. McClees, 64 N. C., 17; Pinch v. Basker- 
ville, 85 N. C., 205; Goldsboro v. Supply Co., 200 N. C., 405, and cases 
there cited; McIntosh’s N. C. Prac. and Proc., pp. 457, 458. The rather 
elaborate demurrer filed is not based upon either of these grounds, and 
could not have been sustained had it been so based. True, the demurrer 
filed was to the amended complaint, but, in the language of the appel- 
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lant’s brief, page 3, “the amended complaint is substantially the same as 
the original complaint.” Certainly, the amendment adds nothing to the 
original complaint and takes nothing from it which nullifies the waiver 
of the right to demur caused by the filing of an answer. 

Affirmed. 





STATE OF NORTH CAROLINA, ON RELATION orf MARY MARTIN, WILLIE 
GIBSON, NANNIE GIBSON, ELIZABETH GIBSON, anp LEE GIBSON, 
vy. H. R. MecPHERSON, ADMINISTRATOR oF MITCHEL(T MARTIN, anp 
HARRY N. LEVEY, ANCILLARY RECEIVER ror THE NATIONAL SURETY 
COMPANY. 

(Filed 20 May, 1936.) 


Executors and Administrators K c— 


An executor and the surety on his bond may not be held liable for loss 
to the estate by reason of the failure of the bank in which the adminis- 
trator had deposited funds of the estate in the absence of evidence that 
the administrator had actual or constructive knowledge that the bank 
was in an unsound condition. 


AprreaL by the plaintiffs from Sink, J., at October Term, 1935, of 
Stoxes. Affirmed. 

The plaintiffs are the mother and the children of a deceased sister of 
Mitchell Martin, deceased. The defendants are the administrator of 
Mitchell Martin, deceased, and the surety on his bond. 

Mitchell Martin died when a soldier in the American Expeditionary 
Forces, The defendant McPherson qualified as administrator of Mitch- 
ell Martin on 27 January, 1930, and in the early part of June, 1930, 
collected from the United States Government the sum of $6,708.84, being 
a portion of the proceeds derived from a war risk insurance policy on the 
hfe of his intestate, and deposited said amount in his name as adminis- 
trator in the Bank of Stokes County, at Walnut Cove, on 12 June, 1930. 
The Bank of Stokes County was closed by the Commissioner of Banks 
on 18 November, 1930, and is now in the course of liquidation. The 
Bank of Stokes County was insolvent on 18 November, 1930. 

This action was commenced on 25 September, 1934, to recover of the 
administrator and the surety on his bond the amount of the loss which 
the plaintiffs, as next of kin and distributces of the estate of Mitchell 
Martin, have suffered on account of the failure of the said administrator 
to pay over to them the amount collected by him. It is alleged in the 
complaint that the loss was caused by the negligence of the defendant 
administrator in placing the money on deposit in the Bank of Stokes 
County and allowing it to remain there until the bank was closed. 
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The evidence tended to show that the money was on deposit therein for 
the four months and five days next preceeding the closing of the Bank of 
Stokes County; that the administrator was eashicr of the Farmer’s 
Unien Bank and Trust Company of Stokes County at the time of its 
merger with the Bank of Stokes County on 7 March, 1926, but had had 
no connection, other than that ef a depositor, with the consolidated bank 
since that date; that the administrator married the sister of the wife of 
the caster of the Bank of Stokes County; that there were some rumors 
in Welnut Cove, where the administrator lived, during June and July, 
1930. thet the Dank of Stokes County was in “bad shape,” and some of 
the stockholders and depositors had said that they did net get any divi- 
dends and could not colleet their deposits, but there was no evidence that 
the defendant administrator had any knowledge of such rumors, or hear] 
such statements, or that the bank was insolvent at the time. 

At the close of the evidence of the plaintiff, the defendants moved for 
judgment as of nonsuit, upon the ground that there was no evidence 
tending to show that the loss which the plaintiffs had suffered by reason 
of the deposit by the administrator of the funds of the estate of his 
intestate in the Bank of Stokes County was caused by his neghgenee. The 
motion was allowed, and the plaintiffs duly excepted. 

From judgment dismissing the action, the plaimtiffs appealed to the 
Supreme Court. 


EE. Risner and BE. M. Whitman for plaintiffs, appellants, 
SN. Gilmer Sparger and Nenneth M. Brim for defendants, appellees. 


Per Curtam. There is no evidence tending to show that the defend- 
ant administrator was uegligent in depositing and allowing to remain in 
the Bank of Stokes County funds belonging to the estate of his intestate. 
Prior to and during the time such funds were in the bank the adminis- 
trator had no notice that the bank was unsound, or would probably be 
forced to close its doors because of insolvency. Rumors that the bank 
was 1n “bad shape,” which he did not hear, and the fact that he was a 
brother-in-law of the cashier of the bank, considered with all the other 
attendant circumstances disclosed by the evidence, were not sufficient to 
put the administrator on notice that the bank was in an unsound condi- 
tion prior to its closing, 1f such was the fact. Upon the authority of 
Stroud v. Stroud, 206 N. C., 668, this case is 

Affirmed. 
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CITY OF LEXINGTON vy. H. I. LOPP, MRS. ANNIE E. LOPP. ano MRS. 
hh, J. ZIMMERMAN, MortGacEE, AND ROBY LOFTIN, MORTGAGEE. 


(Filed 20 May, 1986.) 


Municipal Corporations G c: Constitutional Law I b— 


Street assessments made under charter provisions failing to provide 
notice and an opportunity to be heard to those assessed are void as violat- 
ing due process of law, and may not be validated by curative acts of the 
Legislature. Art. XIV, sec. 1, of the Federal Constitution, Art. I, sec. 17, 
of the State Constitution. 


AprEaL from Hill, Special Judge, at September Term, 1935, of 
Davipson. Afhrmed. 

This is an action brought by plaintiff against the defendants H. I. 
Lopp and Mrs. Annie E. Lopp (certain mortgagees made parties) to 
recover $104.26 for the construction of a curb and gutter along East 6th 
Avenue and Salisbury Street, in the city of Lexington, N. C., by plain- 
tiff. 

The plaintiff alleges that the work was done and assessment was made 
by it, and prayed for judgment for the amount to be declared a lien on 
the Lopps’ land, and same to be sold to pay the assessment. 

The Lopps answer, in part: “That said improvements were not made 
at the request of a majority of the abutting property owners, and that 
the assessments attempted to be made and levied on said property for 
said improvements were not legally and properly made and are not valid 
or binding on these defendants.” 

The amended complaint sets up a certain curative act of 1933, and the 
amended answer alleges that plaintiff had not complied with the terms 
of the act and brought the suit in the time limit fixed in the act. The 
plaintiff made reply that the Act of 1933 was repealed by an act passed 
in 1935, validating suits not brought in time under the Act of 1933. 

The court below rendered judgment against plaintiff, and it excepted, 
assigned error, and appealed to the Supreme Court. 


P. VY. Critcher and D. L, Pickard for plaintiff. 
McCrary & DeLapp for defendants. 


Per Curtam. In the judgment of the court below is the following: 
“That the provisions of the charter of said municipality (Private Laws 
1907, ch. 14, sec. 23) with reference to street improvements and assess- 
ments therefor, and the alleged assessments attempted to be made against 
the property of the defendants, were and are null and void, for that same 
not only violated the purpose and intent of the general statutes of North 
Carolina with reference to street assessments by a municipality, but, were 
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and are in contravention of the Constitution, and lacked the essential 
element of ‘due process of law’ by failing to afford the landowner an 
opportunity to be heard concerning the legality, justice, and accuracy 
of the proposed assessment before same was finally made. That the 
aforesaid alleged curative statutes, relied upon by the plaintiff, are un- 
constitutional, null, and void in so far as same attempt to dispense with 
notice to the landowner, and opportunity to be heard, before final assess- 
ment.” 

The private statute on the subject made no sufficient provision as to 
notice and an opportunity to be heard. The purported curative statutes 
could not give life to a null and void assessment. 

In Lumber Co. v. Smith, 146 N. C., 199 (204), we find: “Provision 
for notice is, therefore, part of the ‘due process of law,’ which it has been 
customary to provide for these summary proceedings; and it 1s not to be 
lightly assumed that constitutional provisions, carefully framed for the 
protection of property rights, were intended or could be construed to 
sanction legislation under which officers might secretly assess the citizen 
for any amount in their discretion without giving him an opportunity 
to contest the justice of the assessment,” citing Cooley Taxation. Mark- 
ham v. Carver, 188 N. C., 615; Const. of U.S., Art. XIV, see. 1; Const. 
of N. C., Art. I, sec. 17. 

From a careful examination of the record, we think the judgment of 
the court below correct. 

The judgment of the court below is 

Affirmed. 





CITY OF WILMINGTON vy. BOARD OF EDUCATION OF NEW HANOVER 
COUNTY. 


(Filed 20 May, 19386.) 


1. Appeal and Error J a— 

An order making additional parties upcn a proper amendment of the 
complaint is within the discretionary power of the trial court and is not 
reviewable. 

2. Pleadings E c— 
The trial court has discretionary power to allow plaintiff to amend his 


complaint when the amendment does not alter the cause alleged so as to 
render it a new or different cause of action. C. 8., 547. 


3. Pleadings D e— 


Defendant’s contention that the complaint, even upon the joinder of an 
additional party and the allowance of an amendment, would fail to state 
a cause of action against it, may not be presented by exception to the 
order allowing the amendment, the defendant’s procedure being by de- 
murrer to the complaint as amended. 
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Apprrat from Parker, J., at March Term, 1936, of New Hanover. 
Appeal dismissed. 

This was a civil action, brought by the city of Wilmington to recover 
from the board of education of New Hanover County the sum of 
$1,199.43 for improvements made on its strcets and sidewalks abutting 
on the property of the defendant used for a high school, to have said 
amount declared a en on the said property, and to foreclose said hen by 
a sale to pay said debt. 

The case came on for hearing and the defendant moved, on the plead- 
Ings, for judgment dismissing the action. Whereupon, the court, upon 
motion of the plaintiff, entered an order denying the motion of the 
defendant, and allowing the plaintiff to make the board of commissioners 
of New Ifanover County a party defendant, and to amcud its complaint 
so as to seck to determine the amount due by the board of education on 
the assessincnts made upon its property, and to pray that a writ of 
mandamus issue to collect the amount so ascertained, 

To the foregoing order the defendant excepted, and appealed to the 
Supreme Court. 


Wm. B. Campbell and George L. Peschau for plaintift, appellee. 
C.D. Hoque for defendant, appellant. 


Pern Crvrtam. It very rarely happens that the making of additional 
parties proves prejudicial, and hence orders making such parties are 
discretionary with the trial court, and are not reviewable upon appeal. 
Tillery v. Candler, 118 N. C., 888; Bernard v. Shemivell, 189 N. C., 446; 
Maggett v. Roberts, 108 N. C., 174. By proper amendm2nt new parties 
may be brought into a pending action. Debson v. Southern Ry. Co., 129 
N. C., 289. | 

A judge of the Superior Court has within his sound discretion the 
statutory authority to permit the plaintiff to amend his complaint when 
thereby the ground for the alleged cause is not so substantially changed 
as to become a new or different cause of action. Goins v. Sargent, 196 
N.C., 478; C.8., 547, 

The appellant takes the position in its brief that should the additional 
party be made, and should the complaint be amended as allowed by his 
Honor’s order, no cause of action would then be alleged against it. 
However this may be, the proper way in which to present that question 
is by demurrer to the complaint when amended, and not dy exception to 
the order allowing such amendment. 

The appeal is premature, and therefore is dismissed. 

Appeal dismissed. 
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Brown v. LIPE. 








AGNES BROWN, ADMINISTRATRIX OF THE ESTATE OF A. O, BROWN, DECRASED, 
v. M. P. LIPE anp PAUL WHITENER. 


(Filed 20 May, 1936.) 


1. Death B b— 

In an action for wrongful] death it is error to allow the jury to consider 

the annuity tables set out in C. S., 1791, upon the question of damages. 
2. Courts A c— 

Where error has been committed in the county court in instructing the 
jury on the issue of damages, the Superior Court, on appeal, has the dis- 
cretionary power to order a new trial of the case instead of restricting 
the new trial to the issue of damages, 


Appray by plaintiff from Rousseau, J., at February Term, 1936, of 
GuILForp. Affirmed. 

This was an action for wrongful death alleged to have been caused by 
the negligence of defendants in the operation of a motor vehicle. 

The action was instituted in the municipal court of the city of High 
Point, and tried there upon the usual issues of negligence, contributory 
negligence, and damages. From judgment on the verdict on each issue 
in favor of the plaintiff, defendants appealed to the Superior Court of 
Guilford County, assigning errors. Upon the hearing on the appeal in 
the Superior Court, the defendants’ assignments of error as to portions 
of the charge on the issue of damages were sustained, and thie case re- 
manded to the municipal court of High Point for a new trial. 

From the judgment of the Superior Court awarding a new trial, 
plaintiff appealed to this Court. 


Gold, McAnally & Gold for plaintiff. 
James E. Gay, Jr., and Sapp & Sapp for defendants. 


Per Currtam. The charge of the judge of the municipal court as to 
the measure of damages In a case of wrongful death was erroneous under 
the rule laid down in Poe v. R. R., 141 N. C., 525, wherein Walker, -/., 
clearly drew the distinction between income and annuity, and it was 
held for error to permit the jury to consider the annuity tables set out 
in C. S., 1791, as was done in the instant case. Ward v. R&R. &., 161 
N.C. 179; Comer v. Winston-Salem, 178 N. C., 383. 

The plaintiff, however, contends that even if the charge of the trial 
court on the issue of damages was properly held to be erroneous, the new 
trial should have been restricted to that issue. While this course is 
frequently pursued by appellate courts, when the error is confined to 
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one issue, it has been repeatedly held and now firmly established with 
us that it is a matter of discretion. Lumber Co. v. Branch, 158 N. C., 
251; Huffman v. Ingold, 181 N. C., 426; Whedbee v. Ruffin, 191 N. C., 
251; 

The judgment of the court below remanding the case to the municipal 
court of the city of High Point for a new trial is 

Affirmed. 





MARY LILLY EDWARDS WILLIAMS, spy Her Next FRIEND, E. D. 
WILLIAMS, v. MARY IDA STRAUSS. 


(Filed 20 May, 1936.) 


Landlord and Tenant Bc: Negligence A c—In absence of agreement, land- 
lord is not under duty to keep premises in repair. 


In the absence of evidence that a landlord retained contivol of or agreed 
to keep in repair a balcony between two apartments owned by her and 
constructed for the use of both apartments, the landlord is not liable for 
injuries resulting to a member of the household of a tenant of one of the 
apartments, caused by disrepair of the balcony. 


AppPeaL by plaintiff from Williams, J., at October Term, 1935, of 
New Hanover. Affirmed. 

This is an action to recover damages for personal injures suffered by 
the plaintiff, a child five years of age, when she fell down a stairway 
extending from a baleony or platform in the rear of an apartment, in 
which she was living as a member of the family of her aunt, Mrs. Ros: 
Guthrie, to the ground. 

The apartment is located on the second floor of a butlcing owned by 
the defendant and at the time the plaintiff was injured, was occupied by 
her aunt as a tenant of the defendant. Plaintiff’s fall down the stair- 
way and her resulting injuries were caused by a defect in the floor of the 
balcony or platform, near the head of the stairway. 

There are two apartments on the second floor of defendant’s building. 
At the time the plaintiff was injured one was occupied by her aunt; the 
other was vacant. The balcony or platform at the rear of the building 
was constructed for use by tenants who should occupy both apartments. 

There was no evidence at the trial of the action tending to show that 
the defendant, when she rented one of the apartments to plaintiff’s aunt, 
retained control of the balcony or platform, or agreed to keep the same 
In good repair. Evidence offered by the plaintiff showed that defendant 
had declined to repair the floor of the baleony or platform when re- 
quested to do so by plaintiff’s aunt. 
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At the close of the evidence for the plaintiff, defendant moved for 
judgment dismissing the action as of nonsuit. The motion was allowed 
and plaintiff excepted. 

From judgment dismissing the action the plaintiff appealed to the 
Supreme Court, assigning as error the judgment. 


Cleves M. Symmes for plaintcff. 
Stevens & Burgwyn for defendant. 


Per Crriam. The judgment in this action is in accord with the law 
in this State as declared and applied by this Court in Morfgage Co. 
v. Massie, 209 N. C., 146; Salter v. Gordon, 200 N. C., 381, 157 8. E., 
11; Tucker v. Yarn Mill, 194 N. C., 756, 140 S. E., 744; and Fields v. 
Ogburn, 178 N. C., 407, 100 S. E., 583. In the last cited case it 1s said: 
“Tn the absence of express stipulation on the subject, there 1s usually no 
obligation or assurance on the part of the landlord to Is tenant that the 
premises will be kept in repair, or that the same are fit or stitable for 
the purposes for which they are rented.” 

No facts are shown by the evidence in the instant ease which bring 
this case within any recognized exception to tle general rule as to the 
hability of a landlord to a tenant for damages resulting from defects in 
the premises. The general rule is that the landlord is not liable for such 
damages. The Judgment 1s 


Affirmed, 








JOHN M. STALLINGS, ADMINISTRATOR OF JOHN CC. STALLINGS, y. 
BUCHAN TRANSPORT COMPANY. 


and 


O. D. STALLINGS, ADMINISTRATOR OF ARMED W. STALLINGS, v. BUCHAN 
TRANSPORT COMPANY. 


(Filed 20 May, 1936.) 


Automobiles C e—Stopping on highway for fraction of minute because of 
wrecked cars ahead on highway held not parking in violation of 
statute. 

The evidence disclosed that the driver of a truck with a trailer stopped 
on the highway at night on the right-hand side, with lights burning, 
because two automobiles in frout of him were interlocked in a wreck, that 
plaintiff, driving his car in the same direction, became blinded by lights 
of a car approaching from the opposite direction, drove about a hundred 
feet while so blinded, and did not see the parked truck until close upon 
it, when he turned to the left to pass it, saw another car coming toward 
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him so he could not pass, and turned back to the right and hit the back 
of the parked truck and trailer, that at the time of the collision the truck 
and trailer had been standing still only a fraction of a minute, and that it 
remained parked for about five minutes thereafter. Held: At the time 
of the collision the truck was not parked on the highway within the mean- 
ing of C. 8., 2621 (66), and the length of time it remained still after the 
collision is immaterial to plaintiff's right to recover, and defendant's 
motion to nonsuit was properly granted. 


Appear by the plaintiffs from Parker, J., at November Term, 1935, of 
Frayxuryx. Affirmed. 


W. L, Lumphin and Thos. W. Ruffin for plaintiffs, appellants. 
Douglass & Douglass for defendant, appellee. 


Per Curtam. The two cases were consolidated for =he purpose of 
trial, 

The picture presented by the record, when the evidence is interpreted 
most favorably to the plaintiffs, is that on the night of 24 November, 
1934, about § o'clock, the driver of a truck and trailer of the defendant 
came upon two cars which had become interlocked in a collision on the 
highway. The driver stopped the truck on the right-hand side of the 
highway, within 25 or 30 feet of the two interlocked cars, which were 
surrounded by several people who were endeavoring to extricate them 
and clear the highway. Immediately upon stopping, or within a small 
fraction of a minute thereafter, a Chevrolet car driven by the intestate 
John C. Stallings and in which the intestate Armed W. Stallings was 
riding as a guest, ran into the rear of the defendant’s trailer, causing 
the death of both intestates. The road for about 300 feet back of the 
trailer was practically straight and level. The driver of the Chevrolet 
was driving about 25 or 30 miles per hour and became blinded by the 
unusually bright lights of a Ford car coming from the opposite direc- 
tion, and after being blinded continued to drive on at least 100 feet, to 
within 15 or 20 feet of the rear of the defendant’s trailer, and then, 
upou first seeing the trailer, attempted to drive to the ‘eft around it, 
but was prevented from so doing by another car approaching from the 
opposite direction, and turned back to the right and ran into the rear of 
the trailer, which was properly lighted. 

Upon the close of the evidence his Honor entered judgment as of 
nonsuit in each case, and in this action we see no error. 

We do not agree with the appellants that there was suff.cient evidence 
to carry the case to the jury upon the theory that the driver of the truck 
violated the provisions of C. 8., 2621 (66), governing parking on the 
highway. As was said by this Court, “This word (park is in general 
use, with reference to motor-driven vehicles, and means the permitting of 
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such velicles to remain stauding on a public highway or street, while 
not in use.” S.v. Carter, 205 N.C, 761. “2 2.) To Spark’ means 
something more than a mere temporary or momentary stoppage on the 
road for a necessary purpose.” 42 C. J., 613. The fact that the trailer, 
according to some of the evidence, remained still for four or five minutes 
after it had been struck by the Chevrolet does not alter the legal result. 
We do not apprehend that it was the intention of those who drafted the 
statute to make it a violation of law for a driver of a heavy truck and 
trailer to stop on his right-hand side of the highway before driving 
around or by two cars interlocked in a collision on the higiway, and 
around which a number of people were workiug. 

While this was indeed au unfortunate tragedy, resulting as it did im 
the death of two voung men of high character and great promise, we 
concur in the conclusion of his Flonor that the record fails to disciose 
that it was proximately caused by the negheence of the defendant, 

Afnimed, 


ROSE M. HEAD vy. PRUDENTIAL INSURANCE COMPANY. 
(Filed 20 Mary, 1936.) 


Compromise and Settlement B b—Conipronmise agreement held to preclude 
recovery by plaintiff under facts of this case. 

After the absence of insured for over scven vears without beine heard 
from, the beneticiary, who had kept the policy in force by paying pre- 
miums. agreed with insurer to aceept the cash surrender value of the 
poHey with the privilege of reopening the case in the cvent the beneficiary 
could ever prove insured died prisr to the lapsing of the contract. Held: 
The compromise agreement precludes the benecticiary from reopening thie 
case except upon proof of actual rather than presumptive death. 


AppeaL by plaintiff from Pless, J., at November Term, 193 
GUILFORD. 

Civil action to recover on $4,000 policy of Insurance issued by de- 
fendant 30 December, 1910, on hfe of rank ML. Ifead, and made pay- 
able to plaintiff as beneficiary. 

In 1915 the insured disappeared. The plaintiff paid the premiums 
until 830 December, 1923, when the peliey lapsed, provided the insured 
was then living. Plaintiff isisted the insured was prestumibly cead 
and demanded payment of the poliey. Defendant demed death of im- 
sured, but agreed to pay, in compromise settlement, the cash surrender 
value of the policy, $1,341.35, with privilege to plaintiff “of reopening 
the case in the event you can ever prove death oceurred prior to the 
lapsing of the contract.” This offer was accepted 30 April, 1925. 
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In 1934, the plaintiff attempted to reopen the matter and instituted 
this action, but offered only the presumptive evidence of death, which 
existed at the time of the compromise settlement. 

From directed verdict and judgment for defendant, accordant with 
terms of compromise settlement, the plaintiff appeals, assigning errors. 


C. C. Barnhardt and Frazier & Frazier for plaintsf. 
Brown & Trotter and Smith, Wharton & Hudgins for defendant. 


Per Curiam. The trial court correctly interpreted the privilege, 
accorded plaintiff in the compromise settlement, to mean that the matter 
could be reopened upon actual, rather than presumptive, proof of death 
prior to 80 December, 1923. Lewis v, Lewis, 185 N. C., 5, 115 8S. E,, 
885. Plaintiff’s interpretation of the agreement would render the settle- 
ment meaningless. 

No error. 





L, L, KING, ADMINISTRATOR OF THE TSTATE OF JOE KING, DECEASED, v. 
MANETTA MILLS COMPANY ann JOHN M. CARROLI, 


(Filed 20 May, 1936.) 


Electricity A d——Evidence held to disclose contributory negligence in 
grasping wire thrown over uninsulated transmission wire. 


Plaintiff's evidence disclosed that, while he and his intestate were at- 
tempting to erect a radio aerial, intestate caught hold of a wire which 
plaintiff had thrown across defendant’s transmission wire, resulting in 
the death of intestate by electrocution, that the insulation on defendant’s 
transmission wire, which was fifteen to eighteen feet above the ground, had 
become worn, that the insulation could be seen hanging from the wire, 
leaving the uninsulated wire plainly visible, and that intestate was an 
intelligent man and had lived in the vicinity a number of years. Held: 
The evidence discloses contributory negligence barring recovery as a 
matter of law. 


AppEaL by plaintiff from JfcElroy, J., at October Term, 1935, of 
Union. Affirmed. 

Action for wrongful death, alleged to have been caused by the negli- 
gence of the defendants in failing to properly safeguard electric power 
wires maintained by them along a road or street in the village where 
defendants’ employees resided. 

Plaintiff alleged and offered evidence tending to show that defendants 
owned and used lines of wires for the transmission of electric power for 
the operation of the mill machinery and for the lighting of the houses of 
their employees; that there were wires strung on poles along the road or 
street of the mill village where plaintiff and his intestate lived; that the 
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insulation on the power wires had worn off; that in places the insulating 
material hung down, exposing the bare power wire to view; that on the 
occasion alleged plaintiff and his intestate (brothers) were attempting to 
string a wire to be used as a radio aerial from an elevated water tank 
to the house where plaintiff and his intestate lived; that after attaching 
one end of the aerial to the tank fifty feet high, they carried the radio 
wire to the road or street, and plaintiff threw the coiled wire over and 
across the electric power line, and that when the intestate picked up the 
loose end of the aerial in his yard he received an electric shock from 
which he died. It was also in evidence that plaintiff’s intestate was an 
intelligent man, twenty-nine years of age, and had resided there and 
worked in the mill some five or six years. 

Defendants denied all allegations of negligence and pleaded the con- 
tributory negligence of plaintiff’s intestate as a bar to plaintifi’s re- 
covery. 

At the conclusion of plaintiff’s evidence, motion for judgment of non- 
suit was allowed, and plaintiff appealed. 


A.A. Tarlton and A. M. Stack for plaintiff. 
Sikes & Richardson and Vann & Milliken for defendants. 


Per Curtam. The duty devolving upon those who undertake to 
operate and maintain electric power lines is succinctly stated in Helms 
v. Power Co., 192 N. C., 784, and eases cited, and in Jtchell v. Electric 
Co., 129 N. C., 166, and Ellis v. Power Co., 193 N. C., 357. 

Whether the failure to maintain the proper insulation of electric 
power wires fifteen to eighteen feet from the ground would constitute 
actionable negligence and impose lability in damages to one who placed 
another wire across the power wire and was injured, and whether such 
result was foreseeable in the exercise of due care under the circumstances 
(Hudson v. R. R., 176 N. C., 488), need not be here decided, as it is 
apparent that the condition of the insulation on the power wire and the 
use of the wire for the transmission of electric power were well known 
to plaintiff’s intestate, who had lived and worked there five or six years 
and was an intelligent man. Under these circumstances, to attempt to 
pull a radio wire across and upon a live electric power wire, from which, 
at places, it was plainly observable that the insulation had worn or 
fallen, leaving the bare wire visible, would sufficiently indicate failure on 
the part of the plaintiff’s intestate to exercise ordinary care and pre- 
caution for his own safety. 

Upon this view of the case, we think the judgment of nonsuit was 
properly entered. 

Affirmed. 
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(Filed 15 June, 1936.) 


1. Burglary C d—~Evidence held sufficient for jury on issue of defendant's 
guilt of burglary in the first degree. 

ividence that the house of the prosecuting witness was broken into by 
twisting the knob off the locked door and forcing the door open, that the 
time was late at night, and that the prosecuting witness and his wife were 
asleep in the room entered, together with evidence that tracks in the 
freshly fallen snow were followed and led to defendant’s room in another 
house in a distant part of the city, where defendant was apprehended, 
is held sutlicient to be submitted to the jury on the question of defendant's 
guilt of burglary in the first degree. N. C. Code, 4282. 

2. Criminal Law I c—~New trial is awarded in this case for inadvertent 
expression of opinion by trial court upon the evidence. 

In order to establish the identity of defendant as the perpetrator of the 
crime in this prosecution for burglary in the first degree, the State relied 
upon testimony that tracks at the scene of the crime were followed in the 
newly fallen snow to the room of defendant, where he was apprehended. 
The officer who followed the tracks did net measure them or compare 
them with defendant's shoes. While the officer was testifying regarding 
the tracks, the court asked the witness: “You tracked the defendaut to 
whose house?’ eld: Defendant is entitled to a new trial for the inad- 
vertent expression of opinion by the court that the State had proven the 
tracks to be those of defendant, and the fact that the court immediately 
thereafter stated he did not mean to say “defendant.” and asked the wit- 
hess to whose house he followed “a set of tracks,” does not cure the error, 
sinee the statement might have made a lasting impression on the jury 
to defendant's prejudice, and since the State's evidence was. circum- 
stantial and defendant was on trial for his life. The power of the court 
to withdraw incompetent evidence and instruct the jury not to consider it, 
distinguished. C. S., 564. 


SCHENCK, J., concurs in result. 


APPEAL from Clement, J., and a jury, at January Term, 1936, of 
RocktncHaM. New trial. 
The defendant was tried on the following bill of indictment: 


“STaTE or NortH Carotina—Rocxwincuam County, 
ScuprERIorn Court, January TrerM, 1936. 

“The jurors for the State upon their oath present, That Odell Oakley, 
late of the county of Rockingham, on 29 December, 1935, about the 
hour of 12 in the night of the same day, with force and arms, at and in 
the county aforesaid, the dwelling house of one B. F. Sprinkle, there 
situate, and then and there actually occupied by one B. F. Sprinkle, 


N. 0.] SPRING TERM, 1936. 207 


STATE uv, OAKLEY. 


feloniously and burglariously did break and enter, with intent, the goods 
and chattels of the said B. F. Sprinkle in the said dwelling house then 
and there being, then and there feloniously and burglariously to steal, 
take and carry away, against the peace and dignity of the State. 

Gwyn, Solicitor.” 


The jury returned a verdict “That the said Odell Oakley is guilty of 
burglary in the first degree in manner and form as charged in the bill of 
indictment.” Judgment of death was pronounced. 

B. F. Sprinkle, a witness for the State, testified, in part: “I live in 
Reidsville, on Main Street, at the corner of Harrison Street. On 29 
December, 1935, my house was broken into. There is a screen door and 
a locked door. The knob was twisted off of the inside door, which was 
locked. Then the door was forced open. The screen door opens on the 
outside and the other door opens from the inside. On the night of the 
29th Mrs. Sprinkle and I were occupying the house alone. The break- 
ing was done about 2 o’clock in the morning. I was sound asleep. Mrs. 
Sprinkle and [I occupy twin beds. She sleeps with her head one way 
and I sleep with mine another. My head was next to the inside door, 
which comes out of the sun parlor into our bedroom. I was awakened 
by my wife’s calung me. She said somebody was in our room and to get 
the gun. J heard him go out. When I awakened, it was snowing. It 
was snowing when the breaking occurred. In my opinion, when I woke 
up the snow was three inches deep. I called the police and Mr. Saun- 
ders and another gentleman came up there. J suppose it was fifteen or 
twenty minutes before Mr. Saunders came. He went right out and 
went on the.track. No instrument was used in the breaking. The door 
was a little bit small for the frame and the lock didn’t catch in too deep. 
The door knob was twisted off and the door shoved. The lock never 
did give, but the shove forced it open. The last thing Mrs. Sprinkle did 
before she went to bed was to lock that door. We went to bed at 9 or 
10 o’clock and had been in bed four or five hours. I heard somebody 
go out of the door but I never did see who it was and don’t know whether 
it was aman or woman. Nothing at all was taken. There were tracks 
on the doorstep, but I didn’t measure them and I never went out of the 
house. The tracks on the steps looked hke men’s tracks. I pointed 
them out to Mr. Saunders.” 

Mrs. B. F. Sprinkle testified, in part: “When the noise woke me, I 
saw a man standing right inside the bedroom right at Mr. Sprinkle’s 
head. I took a good look at him. He was apparently just standing up 
in the room. It was a man, had on a man’s coat. It looked as if he 
were wearing a dark brown suit. I called Mr. Sprinkle three or four 
times before I could wake him and then he ran out the same door he 
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came in, through the sun parlor. Mr. Sprinkle called the police and 
Mr. Saunders came up. Mr. Saunders tracked the man. There was 
snow on the ground when I woke up. I saw Odell Oak ey at the pre- 
liminary trial. That night I described to Mr. Saunders the man’s 
appearance. Odell Oakley looks very much lke the man I saw. In my 
opinion, he is the man. This breaking was Sunday morning. At the 
time I first saw Odell Oakley, I did not tell the officers that in my opin- 
ion he was theman. I only said he was a tall, slender boy. . . . At 
the preliminary trial I did not attempt to identify this boy as the man 
who was in my home.” 

J. T. Saunders testified, in part: “I am the officer who was cn duty 
in the city of Reidsville the night of 29 December. It started snowing 
that night about 11 o’clock. By 2 o’clock the snow was about three 
inches deep. About 2 o’clock Mr. Sprinkle called me and another officer, 
Mr. Cobb, drove me up there. Mr. Cobb did not stay. I found a 
broken door, but didn’t take time to examine it. Mr. and Mrs. Sprinkle 
pointed out to me tracks on the south side of the house on the step. 
Those tracks were a man’s tracks and I followed them through town to 
Joe Martin’s home, for about a mile and a half. I saw one other track 
on Lindsey Street going in the opposite direction. I saw the person 
who made that track. It was John Sommers, a white boy, and I spoke 
to him. Those two tracks did not get mixed up. They crossed, one 
man coming down on one side the street and the other -he other, but 
they crossed and then they went on the opposite side the street. (The 
Court) They made by whom? Ans.: John Sommers and Odell Oakley. 
(Mr. Garrett) I object. (The Court) Well, you could not say. Don’t 
consider, gentlemen, that he said the tracks made by Sommers and 
Oakley. You tracked the defendant to whose house? Aus.: Joe Mar- 
tin’s. (Mr. Garrett) You said the defendant. (The Ccurt) I didn’t 
mean to say the defendant; he followed a set of tracks to whose house? 
Ans.: Joe Martin’s.” To the foregoing questions and comments by his 
Honor the defendant objected, as being an expression of opinion. Ex- 
ception. The witness continued: “When I got to Joe Martin’s house 
there were no other tracks leading in to the house and there were no 
tracks leading away from the house. I saw no other tracks of any kind. 
This track went up in front of the house and went to the back and came 
back and up the front steps and right up the steps on the inside, leading 
into this room. I tracked the snow into the house. I followed the 
tracks right around the side of the house to the back and then he came 
back to the front, up the front steps on to the porch and went inside 
and up the stairway and into the first door after he got to the top of the 
stairway. . . . The tracks in the snow compared exactly with the 
defendant’s shoes. There was no place where I followed those tracks 
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from Mr. Sprinkle’s to the place where I found this man, where the 
tracks led off and away from any snow. I did not measure the tracks 
which I saw with this boy’s shoes. I am just guessing. I did not ask 
for Joe Martin or try to arrest him. I didn’t go there to arrest Joe 
Martin. I wanted to find the shoes that made that track. I do not 
know what kind of shoes Joe Martin wore. . . . I did not at any 
time measure Odell Oakley’s tracks with those tracks in the snow. I 
trailed the man for a mile and a half, across streets, up streets with 
sidewalks and across and back across the street. I tracked him to five 
different homes, went on the porch of two of those homes and up to the 
windows of three and back out to the streets and down the streets. 

All of these tracks were not exactly alike. The man didn’t 
walk exactly straight and sometimes he would drag his feet a ttle. He 
walked sorter sideways. And when he walked sideways that threw some 
snow in the track.” 

The defendant denied that he was in the Sprinkle home, and said he 
left Allen Neal’s barber shop about 11:00 o’clock and went to Joe Mar- 
tin’s home, where he was living. That he had been in bed about four 
hours when the officer came and woke him up. He was corroborated by 
Allen Neal and Jerome Bailey as to his leaving the shop about 11:30. 
On eross-examination he stated: “From 1924 to the present time they 
have had me in court ten or eleven times upon serlous charges with 
terms ranging from three months to six years. They caught me every 
time I ever stole anything. During the last ten years I have visited 
from one city to the other.” He told of the different offenses, where 
committed, and the time. 

The defendant made many exceptions and assignments of error, and 
appealed to the Supreme Court. The only material ones will be con- 
sidered in the opinion. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Claude S, Scurry, Joe W. Garrett, and Sharp & Sharp for defendant. 


Crarkson, J. At the close of the State’s evidence, and at the close of 
all the evidence, the defendant made motions in the court below for 
judgment of nonsuit. N. C. Code, 1935 (Michie), sec. 4643. The 
court below overruled these motions, and in this we can see no error. 

N.C, Code, supra, sec. 4232, 18 as follows: “There shall be two degrees 
in the crime of burglary as defined at the common law. If the crime 
be committed in a dwelling house, or in a room used as a sleeping apart- 
ment in any building, and any person is in the actual occupation of any 
part of said dwelling house or sleeping apartment at the time of the 
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commission of such crime, 1t shall be burglary in the first degree. If 
such crime be committed in a dwelling house or sleeping apartment not 
actually occupied by any one at the time of the commission of the crime, 
or if it be committed in any house within the curtilage of a dwelling 
house, or in any building not a dwelling house but in which is a room 
used as a sleeping apartment and not actually occupied as such at the 
time of the commission of the crime, it shall be burglary in the second 
degree.” 

Section 4233: “Any person convicted, according to due course of law, 
of the crime of burglary in the first degree shall suffer death, and any 
one so convicted of burglary in the second degree shall suffer 1mprison- 
ment in the State’s Prison for hfe, or for a term of years, in the disere- 
tion of the court,” 

The evidence in the present case is circumstantial, although sufficient 
to be submitted to a jury. We consider the only material! exception and 
assignment of error which has merit: The officer never measured or 
compared any of the tracks he followed and never measured or compared 
the shoes of the defendant with the tracks he followed. During the 
testimony of the officer who followed tracks, he testified that the tracks 
he was following crossed tracks made by John Sommers. Then it was 
that the court asked the question set forth above and made the state- 
ment to which defendant excepted and assigned error. It will be noted 
that immediately after telling the witness he could not say who made 
the tracks that the judge himself said, ‘You tracked the defendant to 
whose house?’ This was not a question asked by the solicitor, 

In 8. v. Bryant, 189 N. C., 112 (114), speaking to the subject, we 
find: “ ‘No judge, in giving a charge to the petit jury, either in a civil 
or a criminal action, shall give an opinion whether a fact is fully or 
sufficiently proven, that being the true office and province of the jury; 
but he shall state in a plain and correct manner the evidence given 11 
the case, and declare and explain the law arising thereir.’? C. S., 564. 
In terms, this statute refers to the charge, but it has always been con- 
strued as including the expression of any opinion, or even an intimation 
by the judge, at any time during the trial, which is calculated to preju- 
dice either of the parties. Morris v. Kramer, 182 N. C., 87, 91. And 
when once expressed, such opinion or intimation cannot be recalled. In 
the case last cited, the court said: ‘When the damage is once done, it 
cannot be repaired, because, as we know, the baneful impression on the 
minds of the jury remains there still. . . . One word of untimely 
rebuke of his witness may so cripple a party as to leave him utterly 
helpless before the jury” Bank v. McArthur, 168 N.C., 48; 8. v. Cook, 
162 N. C., 586; 8. v. Dick, 60 N. C., 440. It is also held that the prob- 
able effect or influence upon the jury, and not the motive of the judge, 
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determines whether the party whose right to a fair trial has been im- 
paired 1s entitled to a new trial.” S.v. Sullivan, 1938 N. C., 754. 

The expression of the court below, “You tracked the defendant to 
whose house?” we think prejudicial, and especially so as the evidence of 
the State was circumstantial. Although inadvertently made bv the 
learned and able judge, yet we think the expression, even when followed! 
by “IL didaw’t mean to say the defendant,’ would make a lasting impres- 
sion on the jury, who alone were the triers of the facets. Then, again, 
the defendant was on trial for his life, and this lapsus lingure may have 
determined his fate. 

The principle abore sct forth does not apply to the powcr of the court 
to withdraw incompetent evidence and instruct the jury net to consider 
it. Nv. Sfewart, 189 N. C., 340 (344). 

Tor the reasons given, we think the defendant is entitled to a 

New trial. 


ScuENck, J., concurs in result. 





W. A, POWELL v. A. J. MAXWELL, CouissIoxer oF REVENCE OF TILE 
STATE OF Nort CAROLINA. 


(Filed 15 June, 1936, ) 


1. Faxation A h— 
Art. I, sec. 10 (2), of the Federal Constitution, prohibiting a state from 
levying duties on imports or exports, relates solely to foreign commerce 
and has ne reference to interstate commerce. 


2. Same-—Tax upon automobiles held excise or use tax, and not tax on 
interstate commerce, or an attempt to tax transaction outside of State. 
The tax imposed by snbsee, 13. sec. 40-4, ch. 3871, Public Laws of 1935 
(N. C. Code, T7880 [1o6]e, subsec. 18), upen the purchase price of auto- 
mobiles payable before liceuse may be issued by every person purchasing 
them and using them upon the highways of the State, when a State 
liceuse is required for such use. is held not a tax upon interstate 
commerce in violation ef Art. I, sec. S (8), of the Federal Constitution, 
since the tax is not impesed until after the purchase of the automobile 
and after it has come to rest within this State for use herein. and jis 
levied without regard to where it was purchased, nor a tax upon trans- 
actions taking place beyond the confines of the State in yielatien ef the 
Due Process clause of the Federal Constitution (14th Amendment), since 
the tax is neither an «ad valorem nor a sales tax upon the purchase of 
automobiles, but an excise or use tax imposed upon the owners for the 
privilege of using them upon the highways of the State. 
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3. Taxation A c—Tax upon every owner for privilege of using automobile 
upon highways of this State held not void as discriminatory. 


The tax levied upon every owner for the privilege of using an auto- 
mobile upon the highways of this State when a State license is required 
for such use is not void as discriminatory in amount because of the pro- 
vision of the statute that such tax need not be paid when the owner fur- 
nishes a certificate from a dealer in this State to the effect that the tax 
has been paid, and that such dealer will be responsible therefor to the 
Commissioner of Revenue, since the statute requires the same amount to 
be paid regardless of whether the car is purchased from a dealer within 
or outside the State, the tax in one instance being payable to the Com- 
missioner of Revenue and in the other instance to the dealer in this State 
from whom the car is purchased. Art. I, sec. 8 (3), of the Federal Con- 
stitution, Art. V, sec. 3, of the Constitution of North Carolina. 

4. Taxation C c— 


The Commissioner of Revenue is given authority to construe admin- 
istratively, in the first instance, all sections of the Revenue Act by sec. 507 
thereof, 


5. Taxation A c—-Difference in procedure for collection of tax held not 
to render it discriminatory under facts of this case. 


An excise tax, uniform in amount, regardless of whether the article 
used is purchased within the State or not, will not be held void as dis- 
criminatory because the procedure for its collection when the article used 
is purchased outside the State is different from that when it is pur- 
chased within the State, when it appears that the statute does not dis- 
criminate either in substance or in its operation in practical application. 


AppEAL by the plaintiff from Barnhill, J., at March Term, 1936, of 
Wake. Affirmed. 

From the allegations and admissions in the pleadings it appears that 
on 9 July, 1935, the plaintiff, who is a resident of Rockingham County, 
North Carolina, purchased a new Oldsmobile coupe from the Wyatt 
Chevrolet Corporation in Danville, Virginia, for a price in excess of 
$800.00; that the plaintiff purchased this automobile for use upon the 
streets and highways of the State of North Carolina, and after returning 
to his home with it, applied to the defendant, the Commissioner of 
Revenue, for a license and certificate of title for said automobile; that 
he tendered to the Commissioner all of the taxes and fees due under the 
laws of the State prior to the issuance of the license and certificate of 
title except the tax imposed by subsection 13, section 404, chapter 371, 
Public Laws 1935, N. C. Code of 1935 (Michie), 7880 (156)e, sub- 
section 13; that the amount of the tax imposed by said subsection 18, 
being exacted by the Commissioner of Revenue, was paid by the plaintiff 
under protest, and within thirty days the plaintiff demanded in writing 
that the same be refunded; that the Commissioner declined to make 
refund of the tax paid, and this suit was thereupon instituted. In the 
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pleadings it also appears that the tax demanded of the plaintiff was 
limited to $10.00, and that the Commissioner of Revenue had adminis- 
tratively construed and applied subsection 13, section 404, chapter 371, 
Pubhe Laws 1935, as subject to the same limitations of maximum tax 
upon any single article of merchandise as is fixed in subsection 12 of said 
section 404, namely, $10.00. 

Liability for the tax was denied upon the ground that subsection 13 
of section 404, chapter 371, Public Laws 1935, being a portion of the 
Revenue Act of 1935, was void for the reason that it was in violation of 
the provisions of the Federal and State Constitutions, 

The court was of the opinion that said subsection 13 did not violate 
the provisions of either the Federal or State Constitution, and that the 
tax demanded and collected was lawful, and entered judgment denying 
the recovery sought by the plaintiff, from which he appealed, assigning 
errors, 


J. M. Broughton, W. H. Yarborough, Jr., and Geo. D. Vick, Jr., for 
plaintiff, appellant. 

Gholson & Gholson of counsel for plaintiff, appellant. 

Attorney-General Scawell and Assistant Attorneys-General McMullan 
and Bruton for defendant, appellee. 


ScuEenck, J. The portion of the act under consideration is subsection 
13, section 404, Public Laws 1935, and reads as follows: “In addition 
to the taxes levied in this act or in any other law there is hereby levied 
and imposed upon eyery person, for the privilege of using the streets 
and highwavs of this State, a tax of three per cent of the sales price of 
any new or used motor vehicle purchased or acquired for use on the 
streets and highways of this State requiring registration thereof under 
section 2621 (6), Consolidated Statutes, which said amount shall be paid 
to the Commissioner of Revenue at the time of applying for registration 
of such motor vehicle, or certificate of title for same. No certificate of 
title or registration plate shall be issued for same unless and until said 
tax has been paid: Provided, however, if such person, so applying for 
registration and heense plate for such motor vehicle, or certificate of 
title therefor, shall furnish to the Commissioner of Revenue a certificate 
from a licensed motor vehicle dealer in this State upon a form furnished 
by the Commissioner certifying that such person has paid the tax 
thereon levied in this act, the tax herein levied shall be remitted to such 
person to avoid in effect double taxation on said motor vehicle under 
this act. The term ‘motor vehicle’ as used in this section shall include 
trailers.’ N.C. Code of 1935 (Michie), 7880, (156)e, subsection 13. 
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The foregoing subsection 18 was administratively construed to be 
limited to a maximum tax of $10.00 upon any single article of merchan- 
dise as is fixed in the preceding subsection 12, which reads as follows: 
“The maximum tax that shall be imposed upon any single article of 
merchandise shall be ten dollars ($10), and as an additional means of 
enforcement of the payment of the tax herein levied the Department of 
Revenue shall not issue a heense plate or a certificate of title for any 
new or used motor vehtele sold by any merchant or licensed dealer until 
the tax levied for the sale of same under this act has been paid, or a 
certificate duly signed by a licensed dealer is filed at the time the 
appheation for license plate or title is made for such motor vehicle; 
such certificate to be on such form as may be prescribed by the Commis- 
sioncr of Revenue, and that such certificate shall show that the said 
licensed dealer has assumed the responsibility for the payment of the 
tax levied under this act and agrees to report and remit the tax in Ins 
next regular monthly sales tax report required to be filed under this 
act.” N.C. Code of 1935 (Michie), 7880, (156)e, subseztion 12. 

The position taken that the portion of the act under consideration is 
in contravention of the provision of the Federal Constitution that “No 
state shall, without the consent of Congress, levy any iniposts or duties 
on imports or exports, . .’ Art. I, sec. 10 (2), is untenable, since 
this provision relates to ferelgn commerce and has no reference to inter- 
state commerce, Woodruff v. Parham, 8 Wall, 123, 19 L. Ed., 382; 
Pitlsburgh & 8. Coal Co, vy. Lowistana, 156 U. §., 590, 80 L. Ed., 544. 

The position taken that the portion of the act under consideration 
initpinges the provision of the Federal Constitution that “The Congress 
shall have the power . . . to regulate cominerce . . . among 
the several states, . . .” Art. I, see. 8 (8), is likewise untenable, for 
the reason that the tax levied 1s uot upon articles in interstate commerce, 
since 1t does not become operative until after the purchase of the auto- 
mobile has been consummated and until after it has been brought into 
North Carolina—the tax becomes effective only when the automobile 
has come to rest within the State, and then without regard to where it 
was purchased, and is imposed as an excise or use tax. Excise tax upon 
the use of an article within the State, although the article may be of 
out-of-state origin, does not fall under the regulation of the commerce 
clause of the Federal Constitution. Bowman v. Continental Oil Co., 
256 U. S., 642, 65 L. Ed., 1189; Hart Refineries v. Harmon, 278 U.S., 
499, 73 L. Ed., 475; Nashville, C. & St. L. RB. Co. v. Wallace, 288 U.S., 
249, 77 L. Ed., 7380. In the last mentioned case, Mr. Justice Stone 
writes: “The gasoline, upon being unloaded and stored, ceased to be a 
subject of transportation in interstate commerce and lost its immunity 
as such from state taxation.” 
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The position taken that the portion of the act under consideration 1s 
subversive to that clause of the 14th Amendment to the Federal Consti- 
tution reading, “. nor shall any state deprive any person of life, 
liberty, or property, without due process of law,” is also untenable, for 
the reason that the tax levied is an excise or use tax, levied and collected 
for the privilege of using the streets and highways in North Carolina, 
and not an attempt to tax transactions which take place beyond the 
confines of the State, over which North Carolina has no jurisdiction. 

We are of the opinion, and so hold, that the tax levied by the portion 
of the act under consideration is neither an ad valorem tax nor a sales 
tax upon extraterritorial transactions, but 1s an excise or use tax, levied 
and collected for the privilege of operating automobiles upon the streets 
and highways of North Carolina. The authority to levy excise and use 
taxes in general is well settled in this State. O’Berry, Treasurer, v. 
Mecklenburg County, 198 N. C., 357; Stedman, Treasurer, v. Winston- 
Salem, 204 N. ©., 203. 

The appellants contend, however, that, conceding the Legislature was 
vested with the authority to levy and to provide for the collection of a 
general excise tax for the privilege of operating automobiles upon the 
streets and highways of the State, the insertion into the act of the pro- 
viso to the effect that when the person applying for registration of his 
motor vehicle “shall furnish . . . a certificate from a leensed 
motor vehicle dealer in this State . . . certifying that such person 
has paid the tax thereon levied in this act, the tax herein levied shall 
be remitted to such person to avoid, in effect, double taxation on said 
motor vehicle under this act,” caused the act to contravene Art. I, sec. 
8 (3), of the Constitution of the United States, vesting the power to 
regulate commerce among the several states in Congress, and Art. V, 
sec, 3, of the Constitution of North Carolina, providing that “Taxation 
shall be by uniform rule,’ in that it brings about a discrimination in 
favor of automobiles bought from North Carolina. dealers and against 
automobiles bought outside of the State. 

It must be conceded that if the tax levied discriminates against the 
plaintiff by reason of the fact that he purchased his automobile outside 
of the State, such a discrimination would be violative of the aforesaid 
regulatory and uniformity provisions of the Federal and State Consti- 
tutions. Welton v. Missouri, 91 U. S., 275, 23 L. Ed., 347. The plain- 
tiff contends that the remission of the tax upon the furnishing of a 
certificate from a licensed motor vehicle dealer in this State to the effect 
that the sales tax had been paid, gives rise to a discrimination against 
him by reason of the fact that the tax is collected upon his automobile 
bought in Virginia and not collected (or is “remitted’) upon automo- 
biles bought in North Carolina. However, in this connection, it must 
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be observed that if the plaintiff, instead of purchasing his automobile in 
Virginia, had purchased it from a North Carolina dealer, under the 
provisions of the Revenue Act, he would have been required to pay to the 
dealer when he purchased his automobile exactly the same amount of 
tax as he, when he applied for the registration of his automobile bought 
in Virginia, was required to pay for the privilege of using the streets 
and highways of the State. The amount of tax exacted upon the North 
Carolina bought and the Virginia bought automobile is the same, 
namely, $10.00. There is no discrimination in so far as the amount of 
the tax 1s concerned, 

While the appellant challenges the right of the Commissioner of 
Revenue to construe administratively subsection 13, section 404, Pubhe 
Laws 1935, as subject to the same limitation of maximum tax upon any 
single article of merchandise as is fixed in subsection 12 of said section 
404, namely, $10.00, the authority to construe all sections of the act 
imposing taxes is specifically given by section 507 thereof, wherein it 
is provided that “such decisions by the Commissioner of Revenue shall 
be prima facte correct, and a protection to the officers and taxpayers 
affected thereby”; and it is a well established rule of this Court that in 
passing upon the constitutionality of tax statutes the administrative 
construction and application of such statutes shall be regarded and con- 
sidered. Cannon v. Maxwell, Comr. of Revenue, 205 N. C., 420, and 
cases there cited. 

The plaintiff is relegated to the position that there is a discrimina- 
tion in the manner in which the tax is levied and collected under the 
statute—his complaint being to the form rather than to he substance. 

In Gregg Dyeing Co. v. Query, 286 U. &., 472, 76 L. Ed., 1232, in- 
volving the construction of a statute in many respects similar in prin- 
ciple to the act under consideration, Chief Justice Hughes writes: “In 
maintaining rights asserted under the Federal Constitution, the decision 
of this Court is not dependent upon the form of a taxing scheme, or 
upon the characterization of it by the state court. We regard the sub- 
stance rather than the form, and the controlling test is found in the 
operation and effect of the statute as applied and enforced by the state.” 

Brogden, J., in Stedman, Treas., v. Winston-Salem, supra, says: “The 
judicial denomination of a tax as an excise tax or a property tax is a 
mere use of terms and the selection of certain letters from the alphabet. 
The ultimate test is the operation of the tax and its practical application 
to the commercial transactions of life.” 

When the substance of subsection 18 of section 404, chapter 371, 
Public Laws 1935, is regarded rather than its form, and its operation 
tested by its practical application, it is manifest that there is no dis- 
crimination in favor of the North Carolina bought automobile over the 
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Virginia bought automobile by the remission of the privilege or excise 

tax to the owners of the former, since the result is, as stated in the act 

itself, “to avoid, in effect, double taxation” on automobiles bought from 

North Carolina dealers and to make the tax on all new bought auto- 

mobiles equal. There can be no discrimination when there is equality. 
Affirmed. 





VERONA F. CREWS vy. R. A. CREWS, E. G. CREWS, TRUSTEE, AND 
A, A. CREWS. 


(Filed 15 June, 19386.) 


1. Appeal and Error J c— 
Where the parties have waived trial by jury and have agreed that the 
eourt mav find the facts, the court’s findings, when supported by compe- 
tent evidence, are conclusive and not reviewable on appeal. 


2. Deeds and Conveyances D a-—-General description covering larger tract 
intended to be conveyed will prevail over specific description. 

When the specific description by metes and bounds contained in a deed 
or deed of trust does not include land which it was the intention of the 
parties to the instrument to convey, but such land is included in and is 
covered by a general description, the general and not the specific descrip- 
tion will control, and the grantee in the deed, or the trustee in the deed 
of trust. acquires title to the larger tract embraced in the general de- 
scription. 


83. Reformation of Instruments A c— 

Where it appears by clear, strong, and cogent proof that the drafts- 
man, through inadvertence or mistake, failed to include in the descripticn 
of the deed all the land intended by the parties to be embraced therein, 
equity will grant reformation of the deed to bring it into harmony with 
the true intention of the parties. 


4, Reformation of Instruments B a—Party to deed of trust may not be- 
come innocent purchaser under subsequent deed from trustor. 
Where a wife joins her husband in the execution of a deed of trust on 
his lands, and a part of the tract intended to be embraced therein is 
omitted therefrom through error of the draftsman, upon the husband's 
subsequent conveyance to the wife of the tract erroneously omitted from 
the description in the deed of trust, she may not resist reformation of 
the deed of trust on the ground that she is an innocent purchaser under 
her deed from her husband. 


AppeaL by plaintiff from Cowper, Special Judge, at October Term, 
1935, of the Superior Court of Granville County. Affirmed. 
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This is a special proceeding for the partition of certain land described 
in the petition between the plaintiff Verona F. Crews, and the defendant 
R. A. Crews, as tenants in common. 

The proceeding was begun before the clerk of the Superior Court of 
Granville County. After it was begun, and while it was pending before 
the said clerk, E. G. Crews, trustee, and A. A. Crews were made parties 
to the proceeding. They filed an answer to the petition, in which they 
denied that the plaintiff Verona F. Crews owns an undivided one-half 
interest in the land described in the petition. They alleged that the 
defendant R. A. Crews and the defendant A. A. Crews are the owners of 
said land, as tenants in common, each owning an undivided one-halt 
interest in said land. 

The proceeding was transferred by the clerk to the civil issue docket 
of the Superior Court of Granville County, for trial of the issue raised 
by the pleadings, and was heard at the October Term, 1935, of said 
court, when judgment was rendered as follows: 

“This cause coming on to be heard before the undersigned judge pre- 
siding at the October Term, 1935, of the Superior Court of Granville 
County, and being heard upon an agreement of counsel representing the 
plaintiff and the defendants that the undersigned might find the facts 
and declare the law upon such facts; the undersigned, after hearing the 
evidence offered by the plaintiff and the defendants, finds the following 
facts: 

“1. This cause was begun before the clerk of the Superior Court of 
Granville County by Verona F. Crews against R. A. Crews, for the 
partition of certain lands described in the petition filed therein; in due 
time, the defendants E. G. Crews, trustee, and A. A. Crews, on their 
own motion, were made parties to the proceeding and Aled an answer 
to the petition in which they denied that the plaintiff is the owner as 
tenant in common of an undivided one-half interest in the land described 
in the petition. The proceeding was thereupon transferred by the clerk 
to the civil issue docket of the Superior Court of Granville County, for 
trial of the issue raised by the pleadings. 

“2. The plaintiff claims an undivided one-half interest in the land 
described in the petition under a deed executed by W. W. Crews, dated 
16 December, 1931, and duly recorded in the office of the register of 
deeds of Granville County. 

“3. The defendant E. G. Crews, trustee, is the trustee named in a 
certain deed of trust executed by W. W. Crews and his wize, the plaintiff 
Verona F. Crews, dated 16 December, 1927, and duly recorded in the 
office of the register of deeds of Granville County. The land conveyed 
by said deed of trust is described by metes and bounds and as ‘all of the 
land conveyed by W. 8S. Daniel and wife to W. W. Crews and R. A. 
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Crews by a deed duly recorded in the eG of the register of deeds of 
Granville County, with the exception of 8914 aeres heretofore conveyed 
by W. W. Crews and R. A. Crews and their wives to Mrs. Luc “y Oakes.’ 
The said deed of trust was foreclosed by said trustee on 24 April, 
1934, aud the decd from said trustee to the defendant A. A. C rews, the 
purchaser at the foreclosure sale, is dated 11 Mav, 1984, 

3. Phe desertption by metes and bounds in the aforesaid deed ef 
trust from W. W. ee and his wife, the plaintiff Verona I. Crews, to 
the defendant E.G. Crews, trustee, does not contain a deseript! on of or 
embrace al Pe a land a ning 212 REres, mn Ww ne the said ae ue 


an vicdlivided one-half ee 

‘G, The coneluding language in said description as follows, to wt: 
‘Tt beiug all of the land conveyed by W. 8. Daimel and wife to W. W. 
Crews and R.A. Crews by a deed duly recorded in the offiee of the 
register of deeds of Granville County, with the exception of S81. ucres 
heretofore conveyed by W. W. Crews and R.A. Crews aud thei wives to 
Mrs. Jey Oakes, covers and embraces said 212 aeres of land. 

The said R.A. Crews and W. W. Crews engaged B.S. Royster, 
Ji. a practicing attcrney in Granville County, to prepare said deed of 
trust. and instructed said attorney to draw said deed of trust, so that it 
would convey to the said E. G. Crews, trustee, an undivided one-half 
interest in all of the lands acquired by said W. W. Crews and R. uk. 
Crews from W. 8S. Daniel and wife, except a tract of land containing 
approximately 89 acres, which had been conveyed by them to Mrs. Lucy 
Oakes. 

“S. By mistake or inadvertence of the draftsman, or by an honest and 
mutual mistake of the parties, the description by metes and bounds on 
the aforesaid deed of trust to E. G. Crews, trustee, did not cover and 
embrace said 212 acres of land. 

“9, The evidence in regard to said mistake is clear, strong, cogent, 
and convincing. 

“And upon the aforesaid facts the court concludes as a matter of law 
and adjudges: 

“First, That the following language in the deed of trust from W. W. 
Crews and his wife, the nla Verous F. Crews, to KE. G. Crews, 
trustee, to wit: ‘It being all of the land conveyed ee W. S. Daniel and 
wife to W. W. Crews aud R. A. Crews by a deed duly recorded in the 
office of the register of deeds of Granville County, with the exception of 
8944 acres heretofore conveyed to W. W. Crews and R. A. Crews and 
their wives to Mrs. Lucy Oakes,’ covers and embraces the aforesaid 212 
acres of land, and that said deed of trust conveys the said 212 acres of 
land. 
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“Second. That A. A. Crews, the purchaser at the foreclosure sale 
made by the said E. G. Crews, trustee, became and was the purchaser of 
an undivided one-half interest in sald 212 acres of land, and by virtue 
of his deed from said trustee he is now the owner of an undivided one- 
half interest in and to said 212 acres of land, and the defendant R. A. 
Crews is the owner of the other undivided one-half interest in and to said 
land, 

“Third. That the description of the lands conveyed by the deed of 
trust from W. W. Crews and his wife, Verona F, Crews, to E. G. Crews, 
trustee, securing a note payable to R. A. Crews in the sum of $4,100, 
recorded in Book 196, at page 4, in the office of the register of deeds of 
Granville County, be and the same is hereby reformed so as to include in 
the description in said deed of trust all of the lands conveyed to W. W. 
Crews and R, A. Crews by W. S. Daniel and wife, Naney G. Daniel, by 
deed dated 19 June, 1924, recorded in Book 88, at page 260, in the office 
of the register of deeds of Granville County, with the exception of the 
tract or parcel of land conveyed to Mrs, Lucy Oakes by W. W. Crews 
and R, A. Crews. 

“Fourth. That the description of the land as set forth in and con- 
veyed by the deed from KE. G, Crews, trustee, to A. A. Crews, dated 
11 May, 1934, and recorded in Book 96, at page 262, in the office of the 
register of deeds of Granville County, be and the same is hereby re- 
formed and corrected so as to include in the description in said deed all 
of the land conveyed to W. W. Crews and R. A. Crews by W. S. Daniel 
and wife, Nancy G. Daniel, by deed dated 19 June, 1924, and recorded 
in Book 85, at page 260, in the office of the register of deeds of Granville 
County, and to include tracts Nos. 3, 4, and 5, as shown on the plat and 
survey of the W. S. Daniel lands as platted and surveyed by R. T. 
Gregory, surveyor, in October, 1916, and not to include tract No. 1, as 
shown on said plat. 

“Fifth. That the plaintiff is lable for the costs of this action, and 
such costs are hereby taxed against the plaintiff.” 

From said judgment the plaintiff appealed to the Supreme Court, 
assigning as errors certain findings of fact, and certain conclusions of 
law made by the judge, and set out in the judgment. 


AM. CO. Pearce and Irvin B. Watkins for plainitff. 
Parham & Taylor and B.S. Royster, Jr., for defendants. 


Connor, J. Plaintiff’s exceptions to certain findings of fact made 
by the judge at the hearing of this proceeding, and set out in the judg- 
ment, cannot be sustained. There was competent evidence at the hear- 
Ing, sufficient in probative force to sustain each and all the findings of 
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fact. It is well settled that where, by agreement of the parties to a civil 
action or to a special proceeding, a trial by jury has been expressly 
waived, and the judge has heard the evidence and found the facts in con- 
troversy, and there was competent evidence sufficient in probative force 
to support his findings, they are conclusive and not reviewable on an 
appeal to this Court from a judgment in accordance with such findings. 
In the instant case, all the findings of fact are supported by competent 
evidence, which was properly heard and considered by the judge. 

Nor ean plaintiff’s exceptions to the judgment, which 1s in accord 
with the findings of fact and conclusions of law made by the judge, be 
sustained. It is a well settled principle of law that when the specific 
description by metes and bounds contained in a deed does not include 
land which it was the intention of the parties to the deed to convey, but 
such land is included in and is covered by a general description, as in 
the instant case, the general and not the specifie description will control. 
Quelch v. Futch, 172 N. C., 316, 90 S. E., 259. In the opinion in that 
case it is said: “The entire description in a deed should be considered 
in determining the identity of the land conveyed. Clauses inserted in 
a deed should be regarded as inserted for a purpose, and should be given 
a meaning that would aid the description.” 

There is no error in the judgment decreeing a reformation of the deed 
of trust and of the deed under which the defendant A. A. Crews claims 
in the instant case. In Crawford v. Willoughby, 192 N. C., 269, 134 
S. E., 494, it is said: “The principle that a court of equity, or a court 
exercising equitable jurisdiction, will decree the reformation of a deed 
or written instrument, from which a stipulation of the parties, with 
respect to some material matter, has been omitted by the mistake or 
inadvertence of the draftsman, is well settled and frequently apphed. 
Strickland v. Shearon, 191 N. C., 560. The equity for the reformation 
of a deed or written instrument extends to the inadvertence or mistake 
of the draftsman who writes the deed or instrument. If he fails to 
express the terms as agreed upon by the parties, the deed or instrument 
will be so corrected as to be brought into harmony with the true intention 
of the parties. Sills v. Ford, 171 N. C., 733.” 

The plaintiff in this case joined with her husband, W. W. Crews, in 
the execution of the deed of trust under which the defendant A. A. 
Crews claims. She was a party to the deed of trust, and is not in a 
position to assert that she is an innocent purchaser under the deed sub- 
sequently executed to her by her husband. The principle stated in the 
opinion in Archer v. McClure, 166 N. C., 140, 81 8. K., 1081, has no 
application in the instant case. The judgment is 

Affirmed. 
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J, P. DALY Anp His Wire, JULIA R. DALY, v. S. D. PATE. 
(Filed 15 June, 19386.) 


1. Wills E d—Devisee held to take defeasible fee, which would become 
indefeasible if she should die leaving children her surviving. 

A devise to testator's daughter and her heirs in fee simple absolute 
should she leave any child or children her surviving, but should she not 
leave any child or children her surviving, then the land to revert to the 
estate, to be equally divided among testator’s nephews and nieces then 
living, js held to devise the defcasible fee to the daughter, whieh would 
become indefcasible upon her death if she sheuld leave child or children 
hev surviving, and in such event the daughter's deed would convey the 
indefeasible fee to her vrantee, her children taking no interest under the 
devise. 

2. Same—Heirs at law of testator held to have contingent interest, not 
affected by deed of devisee of defeasible fee and remaindermen., 

The will in question devised the defeasible fee to testator's daughter, 
with contingent imitation over to testator's nephews and nieces living 
at her death in the event she should die without child or children her 
surviving. The nephews and nieces of testator subsequently executed a 
quitclaim deed to testator’s daughter, and thereafter she executed a deed 
of trust on the lands, which was duly foreclosed and deed made to the 
purchaser. eld:;*The purchaser at the sale could not convey an inde- 
feasible fee simple, since in the event the testator’s daughter should die 
Without child or children her surviving, and at the time of her death 
there should be no nephew or niece of testator then living, the heirs at 
law of testator would be entitled to the land, which interest would not 
be atfected either by the quitclaim deed of the nephews and nieces, who 
would have acquired no interest in the land under such conditions, or by 
the deed of trust executed by testator’s daughter, whose fee in the land 
would be defeated by the happening of the contingency. 


Stacy, C. J., dissents. 


AppreaL by defendant from Sinclair, J., at January Term, 1936, of 
Wayne. Reversed. 

This is a controversy without action, involving the title to the land 
deseribed in the agreed statement of facts which was submitted to the 
court. C.S., 626. 

By Item IV of his last will and testament, which was duly probated 
and recorded in the office of the clerk of the Superior Court of Wayne 
County, on or about 22 October, 1921, W. S. Newsome devised the land 
described in the agreed statement of facts to his daughter, Clyde New- 
some, who subsequent to the execution of the said last will and testament 
intermarried with L. F. Davis. 

Item IV of said last will and testament is as follows: 


A 
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“Fourth. I give, devise and bequeath unto my daughter, Clyde New- 
some, the following pieces, parcels or tracts of land,—one tract being that 
part of my home place lying in Greene County, and on the south side of 
Reedy Branch, containing one hundred and twenty-five acres, more or 
less, Also one other tract of land situated in Saulston Township, Wayne 
County, known as the Benton land, and containing two hundred and 
fifty acres, more or less. . 

‘To have and to hold the said lands unto the said Clyde Newsome and 
her heirs in fee simple absolute should she leave any child or children 
surviving her, but should she not leave any child or children surviving 
her, then it 1s my will and desire that said lands shall revert to my 
estate and be equally divided as best it may be between my then living 
nephews and nieces.” 

The title to the land situated in Saulston Township, Wayne County, 
known as the Benton land, and containing two hundred and fifty acres, 
more or less, only is involved in this controversy. 

On 19 December, 1925, all the nephews and nieces of W. S. Newsome, 
the testator, then living, executed a quitelaim deed by which they con- 
veyed to Clyde Newsome Davis all their right, title, interest, and estate 
vested or contingent, and all their rights in remainder or in reversion, 
in and to the land described in the agreed statement of facts. This deed 
was duly recorded in the office of the register of deeds of Wayne County. 
At the date of the execution of said deed, all the brothers and sisters of 
W.S. Newsome, the testator, were dead. Clyde Newsome Davis was the 
only child of the testator, W. 8. Newsome, and now has two living 
children. 

On 10 February, 1928, Clyde Newsome Davis and her husband, L. F. 
Davis, executed a deed of trust by which they conveyed the land de- 
scribed in the agreed statement of facts to the First National Bank of 
Durham, trustee, to secure the payment of the sum of $4,800, the amount 
of their indebtedness to the North Carolina Joint Stock Land Bank of 
Durham. This deed of trust was duly recorded in the office of the 
register of deeds of Wayne County. Upon default in the payment of 
said indebtedness, the land deseribed in the deed of trust was sold by the 
trustee under the power of sale contained therein, who thereafter cou- 
veyed said land to the North Carolina Joint Stock Land Bank, the 
purchaser at the sale by the trustee, by a deed dated 16 November, 1932. 
This deed was duly reeorded in the offiee of the register of deeds of 
Wayne County. 

On 1 November, 1933, the North Carolina Joint Stock Land Bank 
of Durham executed a deed by which it conveyed the land deseribed in 
the agreed statement of facts to the plaintiff J. P. Daly. This deed was 
duly recorded in the office of the register of decds of Wayne County. 
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The plaintiffs are now in possession of said land, claiming title thereto 
under Clyde Newsome Davis. 

On or about 1 November, 1935, the plaintiffs and the defendant 
entered into a contract by which the plaintiffs agreed to sell and convey 
to the defendant in fee simple the land described in the agreed state- 
ment of facts by a deed sufficient to vest in the defendant a good and 
indefeasible title to said land, and by which the defendant agreed that 
upon plaintiff’s compliance with their agreement he would pay to the 
plaintiffs the agreed purchase price for said land. 

The plaintiffs have executed and tendered to the defendant a deed 
which they contend is a full compliance with their agreement. 

The defendant contends that said deed is not sufficient to vest in him a 
good and indefeasible title to the land described therein, and for that 
reason has declined to accept said deed, and has refused to pay to the 
plaintiffs the agreed purchase price for said land. 

It was agreed that if the court should be of opinion that on the facts 
agreed the deed executed by the plaintiffs and tendered by them to the 
defendant is sufficient to convey the land described therein to the de- 
fendant in fee simple, and to vest in the defendant a good and indefeasi- 
ble title to said land, judgment should be rendered that defendant acecpt 
said deed, and that plaintiffs recover of the defendart the amount of 
the agreed purchase price; otherwise, that the controversy without 
action be dismissed and that the costs be taxed against the plaintiffs. 

From judgment in accordance with the contentions of the plaintiffs 
the defendant appealed to the Supreme Court, assigning as error the 
signing of the judgment. 


W. A. Dees for plainttffs. 
George HE. Hood for defendant. 


Connor, J. If Clyde Newsome Davis, at her death, shall leave a child 
or children surviving her, such child or children will take no interest or 
estate under Item IV of the will of W. S. Newsome, in the land devised 
therein to Clyde Newsome (Davis) for the reason that under said 
Item IV, Clyde Newsome Davis does not take an estate in said land for 
her life, with remainder to her child or children, surviving her. Whit- 
field ». Garris, 181 N. C., 148, 42 S. E., 568; S. c., 184 N. C., 24, 45 
S. E., 905. In such case, the estate of Clyde Newsome Davis in said 
land, which during her life is a defeasible fee (West v. Murphey, 197 
N. C., 488, 149 S. E., 731), will become an indefeasible fee, and the 
deed executed by the plaintiffs, who claim under Clyde Newsome Davis, 
if accepted by the defendant, will vest in him a good and indefeasible 
title to the land conveyed by said deed. 
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If Clyde Newsome Davis, at her death, shall leave no child or chil- 
dren surviving her, the land devised to her by Item IV of the will of 
W. S. Newsome will revert to his estate, to be equally divided among 
(between?) Jus nephews and meces, then living. If at the death of 
Clyde Newsome Davis the land shall revert to the estate of W. S. New- 
some, as provided in Item 1V of his will, and at that date there be hying 
nephews and nicees of the testator, the land will go to such uephews and 
nieces. Tn that case, by reason of the agreed facts and of the deed dated 
19 December, 1925, the nephews and nieces of the testator, hying at the 
death of Clyde Newsome Davis, will be estopped from claiming as 
against the plaintiffs any right, title, interest, or estate in and to the 
Jand described in the agreed statement of facts. In such case, the deed 
executed by the plaintiffs, who elaim under Clyde Newsome Davis, if 
accepted by the defendant, will vest im him a good and indefeasible title 
to the land couveyed by the said deed. 

But if at her death Clyde Newsome Davis shall leave no eclild or 
children surviving her, and there shall then be no hvying nephew or 
niece of the testator, the land will go to the heirs at law of W. S. New- 
some hying at the death of Clyde Newsome Davis. In such case, such 
heirs at law will not be estopped from claiming the land desertbed in 
the agreed statement of facts, as against any person or persons claiming 
under Clyde Newsome Davis, and the deed executed by the plaintiifs, 
who claim under Clyde Newsome Davis, if aceepted by the defendant, 
will not vest in him a good and indefeasible title to the land conveyed 
by said deed. See Burden v. Lipsitz, 166 N. C., 5238, 82S. I. 863. 

The deed exeeuted by the plaimtiffs and tendered to the defendant 1s 
sufficient to convey all the right, title, imterest, or estate im the land 
described therein, which was owned by Clyde Newsome Davis under 
Item IV of her father’s will, and under the deed executed on 19 Decem- 
ber, 1925, by the then lying nephews and nieces of the testator. It 
cannot be determined until the death of Clyde Newsome Dayis whether 
or not the nephews or nieces of the testator who executed the deed dated 
19 December, 1925, have any right, title, interest, or estate in the land 
described in their deed. It may be that none of them will be living at 
the death of Clyde Newsome Davis. In that case, the tithe which Clyde 
Newsome Davis had to the land devised to her by Item LV of the will 
of her father will not be fortified by the deed executed by the nephews 
aud nieces living at the date of the deed. 

There is error in the judgment. 

Reversed. 


Sracy, C. J., disseits. 
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R. L. STONE, OTIS STONE, J. R. GROGAN, J. D. JOYCE, FRANK CRAD- 
DOCK, C. N, KALLAM, SS. T. HODGIN, TOM LESTER, J. B. KING, 
TOM LEMONS, SUSIE SMITH, ANNA LEE PRICE, C. H. LESTER, 
MARTIN LEMONS, CHAREIN KNIGHT, et at., v. BOARD OF COM- 
MISSIONERS OF THE TOWN OF STONEVILLE, OTIS JOYCE, Mayor 
OF TIIE TOWN OF STONEVILLE, AND STEVE SMITH, CLerk anp TAx-IISTER 
OF THE TOWN OF STONEVILLE. 


(Filed 15 June, 19386.) 


1. Appeal and Error F b—An exception to failure to find certain facts will 
not be considered unless party has aptly requested such findings. 

An exception to the failure of the court to find certain facts deemed 
material by a party will not be considered unless the party has aptly 
requested the court to make such findings, and the mere tender of judg- 
ment and exeeption to the court's refusal to sign same is insufficient for 
this purpose, 


2. Taxation F c—Compromise and settlement of tax by town authorities 
held not subject to upset in mandamus proceedings in this case. 
Defendant town commissioners compromised and settled a elaim for 
taxes against the purchasers of property of an insolvent corporation which 
had been given immunity to taxation by the town for a period of ten 
vears, under the terms of a resolution passed by the commissioners of the 
town, the corporation becoming insolvent prior to the expiration of the 
prescribed time, The action of the commissioners was ratified by act of 
the Legislature (Private Laws of 1985, ch. 87, sec. 3). Plaintiffs, taxpayers 
of the town, brought this mandamus proceeding to compel the commis- 
sioners to list and assess the property for taxation for the prior five years. 
Held; In the absence of a finding that the board of commissioners acted 
in bad faith in making the compromise settlement of the tax, or abused 
its discretion in so doing, mandamus was properly denied. N. C. Code, 
THT1 (50), subsec. 5. 


3. Mandamus A b— 


Mandamus will lie only to compel the performance of a clear legal duty. 
and then only at the instance of a party having a elear legal right to 
demand its performance. 


Stacy, C. J., and Connor, J., dissent. 


APPEAL by plaintiffs, petitioners, from Clement, J., at March Term, 
1936, of Rocxincuam. Affirmed. 

This is a civil action for mandamus to compel the board of eommis- 
siouers of the town of Stoneville to list and assess certain property 
located within the town of Stoneville. Plaintiffs appealed from judg- 
ment of Clemeut, J., denying the writ. 

The judgment of the court below is as follows: 
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“This cause coming on to be heard, and being heard upon the verified 
petition, affidavits filed, arguinents and admissions of counsel, the court 
finds the following facts: 

“That the plaintiffs arc citizens, residents, and taxpayers of the town 
of Stoneville, N.C. That the defendants are the commissioners and tax 
collector of the town of Stoneville. That said commissioners are the 
governing body of the town and have power to levy and collect taxes. 

“That certain property belonging to a corporation known as the Stone- 
ville Cabinet Company, and its suecessors, C. K. Nolan, J. H. Holland, 
and R. T. Stone, was not listed for taxation by the town of Stoneville 
for the years 1924 to 1934, inclusive. That said property consisted 
largely of a furmiture factory, land, buildings, machinery, fixtures, 
lumber, and materials for manufacture. That said property has been 
listed for the purposes of taxation by Rockingham County for the entire 
period of ten years. That for the five-year period ending 1934, the 
entire property, at the valuations listed by Rockingham County and at 
the tax rate of the town of Stoneville, would have yielded taxes in the 
sum of $1,263.09. That all of the said unlisted property did not he 
within the town of Stoneville; that the corporate line of said town lay 
through the lands and property aforesaid, and although the greater por- 
tion of said property was within the corporate limits of said town, there 
has been no separate appraisals of the properties which lay within the 
corporate limits and those which lay without the corporate limits. 

“That the purpose of this proceeding is to force the governing body 
of the town of Stoneville to list for taxation and collect the taxes on the 
unlisted property, heretofore described, within the corporate limits, for 
the five-year period ending with the year 1934, 

“That, about the vear 1924, a mass mecting of the citizens of the 
town of Stoneville was held; that in order to induce the construction of 
a factory, the proposal was made to exempt the property from taxation 
for a period of ten years; that the governing body of the town, acting 
upon such proposal and resolution adopted by the mass meeting, at- 
tempted to exempt the property from taxation for a period of ten years; 
that upon faith of the inducement the Stoneville Cabinet Company was 
organized and started business. 

“That, prior to the expiration of the ten-year period, the Stoneville 
Cabinet Company became insolvent and was sold for the benefit of cred- 
itors; that the purchasers, J. H. Holland, C. K. Nolan, and R. T. Stone, 
bought the property at said sale. That the value of the property for 
taxable purposes was ascertainable. 

“That during the period during which taxation is sought to be en- 
forced, some of the property, including machinery and fixtures, lumber 
and materials, have been sold and have gone into hands of purchasers. 
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“That when the petition in this cause was served upon the commis- 
sioners, said governing body called upon the then owners of the remain- 
ing properties known as the Stoneville Cabinet Company and demanded 
tax on the properties lying within the corporate limits of the town; that 
the owners refused to pay the tax; that said owners offered to pay 
£100.00 by way of compromise; that the said governing body accepted 
the offer by way of compromise. 

“Phat the Legislature of North Carolina enacted a statute entitled 
‘An Act to Validate the Acts of the Town of Stoneville with Regard to 
Taxation, chapter 87, Private Laws of 1935, That said act provides: 
‘That the acts of the board of commissioners of the town of Stoneville 
in compromising aud settling said claim for taxes against the property 
of the Stoneville Cabinet Company, Lue., and its successors in title, for 
the years prior to one thousand nine hundred and thirty-five be and are 
hereby ratified, approved, and validated.’ 

“Upon the facts found, the court is of the opinion that mandamus 
will not lic. It 1s therefore considered, ordered, and adjudged that the 
petition be and is hereby denied. J. H. Clement, Judge, 11th Judicial 
District.” 

To the signing of the foregoing judgment the plaintiffs, petitioners, 
excepted, assigned error, and appealed to the Supreme Court. 


Sharp & Sharp and Fred 8, Hutchins for plaintiffs, petitioners. 
P.W. Glidewell and Allen H. Gwyn for defendants. 


Crarkson, J. The plaintiffs except and assign error on the ground 
that the court below erred in failing to make the findings of fact and 
holdings of law requested by the plaintiffs in Judgment Nos. 1 and 2, 
and failing to sign same. We do not think these exceptions and assign- 
meuts of error are borne out by the record. 

The record discloses: (1) “The petitioners tendered Judgment No. 1 
and requested the court to sign it. This the court refused to do, where- 
upon petitioners except.” (2) ‘Petitioners then tendered Judgment 
No. 2, and requested the court to sign the same; this the court refused 
to do. To this refusal, the petitioners excepted.” 

There is set forth in the record Judgment Nos. 1 and 2 tendered by 
plaintiffs, petitioners. It is well settled in this jurisdiction, “If a party 
thinks that certain findings of fact should be made as material to the 
ease, he should present the same to the court with the request to make 
such findings; otherwise they will not be considered on appeal.” N.C. 
Prac. and Proc, in Civil Cases (MeIntosh), p. 555. 


bo 
SO 
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Const. of N. C., Art. V, sec. 3, in part, is as follows: “Laws shall be 
passed taxing, by a uniform rule, all moneys, credits, investments in 
bonds, stocks, joint stock companies, or otherwise; and, also, all real 
and personal property, according to its true value in money,” ete. This 
constitutional provision san — recently discussed in several cases. 
Ins. Co. v. Stinson, ante, Mecklenburg County v. Sterchi Bros, 
Stores, Inc., ante, 79; Sey ie Mecklenburg v. Piedmont Fire Ins. Co. 
ante, 171. 

N. C. Code, 1935 (Michie), sec. 7971 (50) 5, in part, is as follows: 
“The board of county commissioners or the governing body of any 
municipal corporation is hereby authorized and empowered to settle and 
adjust all claims for taxation arising under this section or any other 
section authorizing them to place on the tax lst any property omitted 
therefrom.” 

Private Laws of 1935, ch. 87, sec. 3, is as follows: “That the acts of 
the board of commissioners of the town of Stonevulle in compromising 
and settling said claim for taxes against the property of the Stoneyville 
Cabinet Company, Inc., and its successors in title for the years prior to 
one thousand nine hundred and thirty-five, be and are hereby ratified, 
approved, and validated.” 

The governing body of the town of Stoneville settled this controversy 
under the provisions of law above set out and the General Assembly 
“ratified, approved, and validated” the compromise and settlement. 

There is no finding of fact that the defendant board of commissioners 
of the town of Stoneville acted in bad faith in making the compromise 
settlement of the tax, or abused its power or discretion in so doing. 
So, the only question presented is: Can mandamus be resorted to? We 
think not. 

In Woodmen of the World v. Comrs. of Lenoir, 208 N. C., 483 (484), 
speaking to the subject, it is said: “The extraordinary writ of mandamus 
is never issued unless the party seeking it has a clear legal right to 
demand it, and the defendant must be under a legal obligation to per- 
form the act sought to be enforced. John v. Allen, 207 N. C., 520.” 

The judgment of the court below is 

Affirmed. 


stacy, C. J., and Connor, J., dissent. 
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MRS. ALICE T. BURTON v. MRS. PEARL T. STYERS, ADMINISTRATRIX OF 
EstTaTE OF G. D. WILLIAMS, 


and 


D. C. BURTON vy. MRS. PEARL T. STYERS, ADMINISTRATRIX OF ESTATE OF 
G. D. WILLIAMS. 


(Filed 15 June, 1936.) 


1. Evidence D b—Husband and wife held competent to testify, each in the 
other’s favor, as to transaction with decedent. 


Husband and wife instituted separate suits to recover, each respectively, 
for personal services rendered by them to defendant's testate. The actions 
were consolidated for trial with defendant’s consent. The husband and 
wife were allowed to testify as to what services each saw the other 
render testate, and as to declarations of testate made to the other in the 
hearing of the witness. Upon the admission of the testimony, and again 
in the charge, the court instructed the jury that the testimony of the 
husband was to be considered by them only in regard to the wife's action, 
and that the testimony of the wife was to be considered by them only 
in regard to the husband’s action. Held: Each witness was competent 
to testify for the other, since neither had a direct pecuniary interest in 
the action of the other, and was not therefore an interested party in the 
other's action within the meaning of C. §8., 1795, and the testimony not 
being as to a transaction between the witness and the deceased, but be- 
tween a third party and deceased, and the fact that the husband and wife, 
upon former employment, had placed their earnings in a common fund 
does not alter this result, since it is insufficient to show that either had a 
pecuniary interest in the other’s recovery in the respective actions in- 
volved. 


2. Executors and Administrators D b— 


In an action to recover for personal services rendered decedent upon 
quantum meruit, and also upon alleged expressed promise to pay, the 
will of decedent is properly excluded from:evidence as not being material 
to the issue. 


Appray by defendant from Rousseau, J., at November Term, 1935, of 
Rock INGHAM. 

Two separate actions for personal services to decedent, one on the part 
of Mrs. Alice T. Burton and the other on the part of D. C. Burton, were 
by consent of all parties and for convenience tried together. 

In each case the plaintiff alleged a cause of action for services ren- 
dered to defendant’s testator, an aged and feeble person, and sought com- 
pensation both on the ground of express agreement to pay and upon 
quantum meruit, 

The plaintiff in the first named action and the plaintiff in the second 
are husband and wife. 
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During the trial, Mrs. Alice T. Burton was permitted, over objection, 
to testify to what services she saw D. C. Burton render to decedent, and 
D. C. Burton was permitted, over objection, to testify to what services 
he saw Mrs. Alice T. Burton render to decedent, the judge in each 
instance cautioning the jury to consider the evidence of the wife only in 
the husband’s suit, and the evidence of the husband only in the wife’s 
suit. This caution was repeated in the charge to the jury at the close 
of the testimony. 

Separate issues in each case were submitted to the jury and answered 
in favor of the respective plaintiffs, and from judgments thereon de- 
fendant appealed. 


PT. Stiers and Henry P. Lane for plaintiffs. 
H.R. Scott and Sharp & Sharp for defendant. 


Devin, J. The determinative question presented by the appeal in 
these eases involves the competency of the testimony of Mrs. Burton in 
behalf of and in support of her husband’s suit, and of the testimony of 
Mr. Burton in behalf of and in support of his wife’s suit, against the 
administratrix of a deceased person. Was this testimony rendered in- 
competent by C. S., 1795? This statute, since its enactment as a part 
of the Code of Civil Procedure of 1868, has been frequently considered 
by this Court and discriminating distinctions drawn as to its appheation 
to varying facts. It provides, in effect, that “upon the trial of an action 
: a party or person interested in the event . . . shall not be 
examined in his own behalf or interest . . . against the administra- 
tor of a deceased person . . . concerning a personal transaction or 
communication between the witness and the deceased.” 

lt has been consistently held by this Court that the prohibition against 
the testimony of a “person interested in the event” extends only to those 
having a “direct legal or pecuniary interest,” and not to the sentimental 
interest the husband or wife would naturally have in the lawsuit of the 
other. Hall v. Holloman, 136 N. C., 84; Helsabeck v. Doub, 167 N. C., 
205; Vannoy uv. Stafford, 209 N. C., 748; C. S., 1801. 

Hfence, the fact of the relationship of husband and wife would not of 
itself render the testimony of either Mrs. Burton or Mr. Burton incom- 
petent under the statute. These were separate suits. In the suit of 
D. C. Burton against the administratrix of G. D. Williams, deceased, 
Mrs. Burton had no legal or pecuniary interest in the recovery by her 
husband of compensation for services rendered by him to the decedent. 
In that suit she was neither a party nor interested in the event. The 
same rule would apply to Mr. Burton when testifying in the suit of 
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Mrs. Alice Burton against the same administratrix. The trial of the 
two actions together would not have the effect to alter this rule. It 
would only impose upon the trial judge the duty to keep clearly in the 
minds of the jurors the distinction that the testimony of the one was to 
be considered only in the case of the other, and this the careful and 
painstaking judge seems to have done, both at the time the evidence was 
admitted and in his charge to the jury. The defendant consented that 
the two actions be tried together and cannot now complain of any difh- 
eulty oceasioned by this situation. 

The testimony of Mr. Burton in the one case and of Mrs. Burton in 
the other, consisted of statements as to what services each saw the other 
render to the decedent, and as to declarations of the decedent made in 
the hearing of the witness. It has been repeatedly held that an inter- 
ested witness may testify of “any substantive and independent fact,” that 
is Not a communication or personal transaction with the deceased (Witty 
u. Barham, 147 N. C., 479), and of facts which the witness knew other- 
wise than from a transaction or communication with the deceased. Gray 
v. Cooper, 65 N. C., 183. 

And in March v. Verble, 79 N. C., 19, it was held that the testimony 
of an interested witness of a substantive and independent fact was not 
rendered incompetent because in association with other matters, proved 
aliunde, it tended to charge the intestate’s estate. The statute prohibits 
an interested witness from giving evidence of a personal transaction 
between the witness and the deceased, not one between witness and a 
third party, even though the transaction or communication took place in 
the presence of the deceased. Barton v. Barton, 192 N. C., 453; In re 
Mann, 192 N. C., 248. 

In Abernathy v. Skidmore, 190 N. C., 66, an action to correct a mis- 
take in a deed, it was held that an interested witness was not precluded 
by this statute from testifying to a conversation between the deceased 
and one who was then a party to the action. In stating the opinion 
of the court in that case, Clarison, J., uses this language: ‘‘The mischief 
the statute was passed to prevent was the giving of testimony by a 
witness interested in the event as to a personal transaction or communi- 
cation between witness and the deceased person whose lips are sealed in 
death.” 

In Zollicoffer v. Zollicoffer, 168 N. C., 326, it was said: “There could 
be no valid objection to it (the testimony of the plaintiff), as the witness 
was not speaking of any communication or transaction between him 
and the deceased, but of one between the deceased and a third party.” 

The latest utterance on the subject by this Court is found in Vannoy 
v. Green, 206 N. C., 80, wherein Brogden, J., quoted from Johnson v. 
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Cameron, 186 N. C., 243, as follows: “But here the witness testified as 
to no transaction or communication between herself and W. M. Cameron. 
It was a transaction between W. M. Cameron and her husband, and as 
to that she is a competent witness, notwithstanding her interest. . .). 
This case does not turn upon the witness being a party or miterested m 
the event, she is both. But the transaction with the deceased here testi- 
fied to by a party to the action was not between the witness and the 
deceased, and hence, by the terins of the statute and by the decisions, 

. the witness was properly admitted to testify in regard thereto.” 

The holding in Brown vc. cldams, 174 N. C., 490, is not in contiiet 
with this view. In that case the plaintiff Maggie Brown, in the same 
action, brought suit for herself individually and as administratrix of 
her deceased mother for compensation for services rendered to the de- 
cedent by both her and her mother. On the trial she offered to testify 
to a conversation in her presence between the deceased and her mother, 
wherein the intestate agreed to compensate her for services, and this 
evidence was held incompetent, the Court pointing out that this involved 
a personal transaction, a conversation, between the plaintiff and the 
deceased. The distinction between that case and the one under con- 
sideration 1s obvious. Ifere the testimony in each case is by a disinter- 
ested witness as to substantive and independent facts. 

It was urged that this testimeny should have been exeluded on the 
ground that a partnership relation existed between the plaintiffs, in view 
ot the testimony that Air. and Mrs. Burton had previously been sepa- 
rately employed, and that their earnings were placed in a comion fund. 
But this evidence could not be held to be sufficient to show that cither 
had a legal or pecuniary interest im the recovery the other might secure 
as compensation for services to defendaut’s testator, Croom v. Lumber 
Co., 182 N. C., 217. Nor was there error in sustaining the objection to 
the introduction of the will of G. D. Williams. This evidence was not 
material to any issue here raised and its exclusion was in no way preju- 
dicial. 

The plaintiffs’ evidence was strongly controverted by the defendant, 
but this left it a matter for the jury. The cases seem to have been fairly 
presented by the trial judge. The triers of the facts have spoken in 
favor of the plaintiffs, and on the record we find no good ground for 
disturbing the result. 

No error. 
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MALITTA WIEST v. THE PROVIDENT LIFE AND ACCIDENT 
INSURANCE COMPANY. 


(Filed 15 June, 1936.) 


Insurance J b—Wrongful termination of contract by insurer does not 
relieve insured from obligation to pay or tender payment of premiums. 
The beneficiary of a life certificate under a group policy may not re- 
cover the amount thereof upon the death of the insured employee upon 
the contention that the termination of the insurance by the insurer prior 
to insured’s death was wrongful, when it appears that insured, after 
notice of termination by insurer, aecepted his wages without deduction 
for premiums for a period of nine consecutive montis, and failed to 
make protest or tender the premiums, it being incumbent on insured, even 
if insurer's termination of the contract was wrongful, to keep the insur- 
ance in force by paying, or offering to pay, the premiums called for in 
his contract. 


AppEaL by plaintiff from Clement, J., at March Term, 1936, of 
Rockinguam. Affirmed, 

Action by plaintiff beneficiary upon an insurance certificate issued 
by defendant on the life of W. A. West, her husband, heard upon agreed 
statement of facts. 

It was admitted that on 14 May, 1930, upon exeeution of application 
and “pay roll deduction authorization” by W. A. West, an employce of 
Southern Railway Company, the defendant issued its policy of accident 
and health insurance No, 1110601, and attached thereto Life Certificate 
No. N. D. 19861 on the hfe of said W. A. West. The Life Certificate, 
at the top, carried the words: “Issued in connection with Accident and 
Health Policy No, 1110601.” 

The “pay roll deduction authorization” was in the following words: 

“To Treasurer, Southern Railway Company, and/or its affihated 
companies: 

“Having made application for Accident and Health Insurance under 
the Southern Railway and/or its afhliated companies Employees Group 
Aceident and Health Plan, I hereby authorize you to deduct from my 
wages which may be carned in the month of June, 1930, $3.35 (deduc- 
tion covering one month’s premium), and $3.35 per month each month 
thereafter during the life of such insurance, and to apply each deduc- 
tion in payment of premiums for accident and health insurance issued 
to me by the Provident Life and Accident Insurance Company of Chat- 
tanooga, Tenn. (Signed) W. A. West.” 

Pursuant to said pay roll deduction authorization, the Southern Rail- 
way Company paid for W. A. West to the defendant all premiums 
necessary to keep said insurance in force to June 1, 1934. No payments 
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on premiums were made by insured except by means of said deduction 
authorization. 

On 24+ May, 1934, the defendant wrote the Southern Railway pay- 
master that the W. A. West Policy No. 1110601 was ‘‘to be terminated 
upon payment of May premium installment,” and no further deductions 
on defendant’s account were to be made. After 1 June, 1934, all wages 
which W. A. West earned, including all sums which had heretofore been 
deducted and remitted to defendant to cover premiums on said insurance, 
were paid to and received by W. A. West from the Southern Railway 
Company. 

On 28 May defendant wrote the insured W. .\. West as follows: 


“Mr. W. A. WEst, 
“Reidsville, N.C. 

“Dear Srr:—In connection with your recent claim, we find that you 
are now employed as section laborer, which is different to the work you 
were performing at the time you first secured your Provident policy. 
Therefore, in accordance with its conditions and provisions, this 1s notice 
that the same will not be renewed or continued in force after next anni- 
versary date June Ist. However, we shall be glad to consider issuing 
you a new policy at that time for a principal sum of $500.00 and $20.00 
monthly accident and health indemnity, together with a $500.00 Natural 
Death certificate. 

“Tf you have no disposition to make appheation for the new policy, 
but desire to convert vour Natural Death Certificate No. 19861 to a 
policy of ordinary life insurance of a like amount, then we will be glad 
to consider doing so, 1f you will make appheation for such conversion 
within 30 days from June 1st. The premium on the new policy will be 
higher than you are paying under the Certificate.” 


To the letter to him W. A. West wrote the defendant to its home office 
on 11 June, 19384, referring to policy No. 1110601, and denied there had 
been any change in the character of his work. W. A. West did not, sub- 
sequent to 1 June, 19384, make application to defendant for the conver- 
sion of Certificate 19861 into an ordinary life policy, as allowed under 
the Certificate. 

On 21 February, 1935, the said W. A. West died. Payment of the 
insuranee was refused on the ground that at the time of the death of 
W. A. West the insurance was not in force. 

The Accident and Health Insurance Policy No. 1110601 contained 
the provision that “the company may cancel this policy at any time by 
written notice delivered to the insured, or mailed to his last address.” 
And the Life Certificate attached to the said policy provided: “In the 
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eveit of the cancellation of the Accident and Health Policy in connee- 
tion with which this certificate is issued, the insured shall be entitled to 
have issued by the company, without medical examination, . . . a 
pohey of Ordinary Life Insurance in equal amount.” 

From judgment of nonsuit, the plaintiff appealed. 


W. Rk. Dalton for plaintiff. 
Brown & Trotter for defendant, 


Drvyin, J. The plaintiff challenges the correctness of the judgmeut 
on the ground that the Life Certificate issued by defendant on the hfe 
of W. A. West and attached to the accident and health insurance policy 
was a separate contract of insurance on the life of the insured, and that 
in the certificate, as distinguished from the pohey, there is no right to 
‘rancel reserved by the defendant; that, at most, an option is therein 
extended to the insured to have a policy of ordinary life insurance issued 
him by the company. 

But, without deciding whether the contract of insurance issued in this 
‘tase by the defendant was indivisible or consisted of two separable con- 
tracts, the nonsuit must be sustained upon another growad. 

The Life Certificate, under which plaintiff claims, obligated the in- 
sured to pay on the first day of each month a monthly pvemium of sixty 
cents, It is admitted that nine consecutive mouthly premiums were 
unpaid at the time of the death of the insured, and that after due notice 
from the defendant of the termination of the accident and health policy, 
including the Life Certificate, and cessation of pay roll deductions for 
the payment of premiums, the insured raised no objection, offered no 
protest, made no payments, and neither tendered nor offered a single 
monthly premium during lis life, but, on the contrary, reeeived his 
wages undiminished by any deductions. 

Even if the defendant wrongfully terminated the insurance, that did 
not relieve the insured, if he desired to insist on its continuance, from 
his obligation to pay, or offer to pay, the premiums called for in his 
contract. 

In Trust Co. v. Ins. Co., 173 N. C., 558, it was held that if the in- 
surer refused to perform its part of the contract, and so notified the 
insured, three remedies were given the latter: 

“(1) He may elect to consider the policy at an end and recover its 
value. (2) He may sue to have the policy declared in force. (38) He 
may tender the premiums and treat the policy as in force and recover 
the amount payable on it at maturity.” 

“\ party to a contract cannot maintain an action for its breach with- 
out averring and proving performance of his own antecedent obligations 
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or some legal excuse for nonperformanee.” Wade wv. Lutterloh, 196 
N. C., 116; Edgerton v. Taylor, 184 N. C., 571; Supply Co. v. Roofing 
Co.. 160 N. C., 448; Duchker +. Cochrane, 92 N. C., 597. 

In Whitmire v. Insurance Co., 205 N. C., 101, this Court had under 
consideration a poley of accident and health insurance issued by this 
same defendant. There the policy had been canceled in accordance with 
its terms, In the opinion of the Court, written by Sfacy, C. J., we find 
these words: “The plaintiff (the insured) did not reply to this letter, 
but received, without protest, his October earnings without any premium 
deduction.” 

Judgment affirmed. 








W. EF. SHUFORD vy. BLUE RIDGE BUILDING AND LOAN ASSOCIATION 
AND RB. FE. GREENE, RECEIVER, 


(Filed 15 June, 1936.) 


1. Appeal and Error F b— 


In an action tried by the court by agreement, an exception to the judg- 
ment presents the single question of whether the findings of fact are 
sufficient to support the judgment. 


2. Building and Loan Associations D a—Borrowing stockholder held not 
entitled to preference for amount paid on stock after limitation of 
association's operations by Insurance Commissioner. 


Defendant building and loan association was ordered by the Insurance 
Commissioner to cease inaking loans and paying out its funds and selling 
capital stock after the Commissioner had found, upon investigation, that 
its capital stock was impaired. Two yvears and three months thereafter a 
receiver was appointed to liquidate its affairs. Petitioner seeks to have 
parments on capital stock, made by him during the two years and three 
months after the assoeciation’s operations were restricted, declared a 
preference against its assets. Ifeld: The Commissioner did not find upon 
his audit that the association was insolvent, but only that its capital stock 
was impaired. and it does not appear that, at that time, there was no 
prospect of the association's resuming former opcrations, and the corpo- 
rate existence of the association was not terminated and its assets placed 
in liquidation until the date the receiver was appointed, and petitioner is 
not entitled to the preference claimed by him. 


APPEAL by petitioner, J. M. Westall, from McElroy, J., at April 
Term, 1936, of Buncompr. Affirmed. 

In the above entitled action, after the appointment of a receiver, 
J. M. Westall filed a petition asking to have the payments made by him 
subsequent to 30 September, 1933, on his subscriptions to stock in the 
defendant Building and Loan Association, which had been pledged as 
security for a loan to him by the association, declared a preferential 
claim, which petition the receiver denied. 
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Counsel waived trial by jury, and the court, by consent, found the 
facts and entered judgment denying the petitioner the right to a prefer- 
ential claim, to which the petitioner excepted and appealed to the 
Supreme Court. 


Sale, Pennell & Pennell for petitioner, appellant. 
Johnston & Horner for defendants, appellee. 


Scuenck, J. There is but one assignment of error and that is to 
“the signing of the judgment,” and this presents the single question as to 
whether the facts found are sufficient to support the judgment. Wilson 
v. Charlotte, 206 N. C., 856. The facts found are contained in the 
third paragraph of the judgment, which is as follows: 

“That on or about 16 July, 1931, J. M. Westall became a subscriber 
for 59 shares of Series 75-B stock of the Blue Ridge Building and Loan 
Association, and that on said date he borrowed from said association the 
sum of $11,800.00, securing same by deed of trust on improved real 
estate within the city of Asheville and pledged the stock as additional 
collateral for said loan; that since 17 July, 1931, the said J. M. Westall 
made payments on said stock subscription totaling $3,466.25, of which 
sum $1,740.50 was paid prior to 30 September, 1933, and $1,725.75 was 
paid after 30 September, 1933, and prior to 26 December, 1935; that 
prior to 380 September, 1933, the sum of $89.68 was allocated to the stock 
subscribed for by J. M. Westall as earnings or profits of the association ; 
that on 30 September, 1933, it became apparent by an audit conducted 
by the Commissioner of Insurance for the State of North Carolina that 
there was an impairment in the value of the stocks of the Blue Ridge 
Building and Loan Association to the extent of sixteen per cent, and the 
Blue Ridge Building and Loan Association was thereupon directed by 
the Commissioner of Insurance to cease making loans or paying out 
funds on stock by reason of the said impairment, and was further di- 
rected to make no further sales of its capital stock; that thereafter, and 
on 26 December, 1935, an order was made appointing E. L. Ray, trustee, 
of the Blue Ridge Building and Loan Association, for the purpose of 
liquidating, and that upon the resignation of the said E. L. Ray, as 
trustee, B. E. Greene was duly appointed receiver, and is now the duly 
qualified and acting receiver of the Blue Ridge Building and Loan 
Association; that said Blue Ridge Building and Loan Association has no 
creditors in excess of two hundred ($200.00) dollars, other than subscrib- 
ers to 1ts stock.” 

The decision of this case turns upon the determination of the status 
of the Blue Ridge Building and Loan Association after 30 September, 
1933, and prior to 26 December, 1935, the date the first receiver was 
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appointed. The payments involved were made between 30 September, 
1933, and 26 December, 1935. If the corporate defendant ceased to do 
business on 30 September, 1933, then it would appear that the position 
of the petitioner 1s well taken but, on the other hand, if the corporate 
defendant did not cease to do business until 26 December, 1935, then the 
position of the petitioner is untenable. 

The determinative facts are “that on 80 September, 1933, it became 
apparent by an audit conducted by the Commissioner of Insurance for 
the State of North Carolina that there was an impairment in the value 
of the stock of the Blue Ridge Building and Loan Association to the 
extent of sixteen per cent, and the Blue Ridge Building and Loan .Asso- 
ciation was thereupon directed by the Commissioner of Insurance to 
cease making loans or paying out funds on stock by reason of said im- 
pairment, and was further directed to make no further sales of its capital 
stock.” It will be noted that the court does not find that the Comimis- 
sioner of Insurauce found that the Blue Ridge Building and Loan 
Association was lnsolyent on 380 September, 1933, but only finds that it 
became apparent at that time that there was an impairment of the stock, 
and that the court does not find that the Commissioner of Insurance at 
that time did anything to take over the business of the association by 
the appointment of a receiver or otherwise, but only limited its business 
by directing that 1t cease making loans and paying out funds and selling 
capital stock, thereby conserving assets and avoiding new liabilities. 
While the Blue Ridge Building and Loan .Association, from 30 Septem- 
ber, 1933, to 26 December, 1935, was limited in its operation, still it 
remained in business as a building and loan association under its charter 
and in its own name, This the petitioner recognized by continuing to 
make his regular monthly payments on his subscriptions to stock up 
until 26 December, 1935. While the limitation placed upon the opera- 
tion of the association by the Commissioner of Insurance may have 
given to the petitioner, or to any other corporator, the right to have had 
the association judicially declared insolvent and a receiver appointed, 
thereby terminating the existence of the association and bringing about 
a liquidation of its assets, in the absence of any action instituted for this 
purpose there was no termination of the association’s corporate existence. 

The corporate existence of the Blue Ridge Building and Loan <Asso- 
ciation ceased on 26 December, 1935, the date the receiver was appointed. 
Such was the holding in Strauss v. Building and Loan Association, 117 
N. C., 308, relied upon in appellant’s brief. In that case it is said: 
“On 24 July the first receiver was appointed, and the corporation ceased 
at that time, Endlich, supra, 528,” and again, “The appointment of the 
receivers of this insolvent corporation caused the debts and mortgages 
due the concern to mature, and they may be collected at once. Endlich, 
supra, see. 523.” 
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In Endlich on Building and Loan Associations (2d Ed.), par. 527, it is 
said: “, Where a building association has become incompetent to 
perform its obligations to its shareholders, by reason of insolvency, and 
its affairs have actually been placed in the hands of receivers, with no 
remaining prospect that the building association will ever resume its 
former operations,’ a shareholder “is not liable to be charged for 
periodical dues and fines, accruing subsequently to the receiver’s appoint- 
ment, as if the association were continuing in business and would be 
able to discharge its obligations toward him during its probable dura- 
tion.” In other words, the obligations of a subscriber for stock under 
his contract with a building and loan association cease when the asso- 
clation’s “affairs have actually been placed in the hands of receivers, 
with no remaining prospect that the building association will ever re- 
sume its former operations.” In the case at bar, the affairs of the 
association had not been actually placed in the hands of a receiver on 
30 September, 1933, nor does it appear that at that time there was no 
remaining prospect of the assoclation’s resuming former operations. 

Holding as we do that the Blue Ridge Building and Loan Association 
did not cease to exist until the appointment of the receiver on 26 
December, 1935, any payments made by the petitioner on his subserip- 
tions to stock prior to that date were made by him as a corporator to 
the association, and therefore “must first be credited in discharge of his 
pro rata share of the losses of the concern just as, in a contrary event, 
he would have been credited with his share of the profits, and after pay- 
ment of such losses the mortgaged property as well as himself is liable 
for the assessments necessary to mature his stock.” B. and L. Associa- 
tron v. Blalock, 160 N. C., 490. Such was the result of the judgment 
entered in the Superior Court. 

Affirmed. 





MARSHALL CASKEY, CARRIE LYLIES, ETTA HOWELL, BERTHA CAR- 
MON, JULIE M. GAITHER, LUCILLE O. JOHNSON anp OSCAR L. 
JOHNSON, THE Last Two BEING MINORS, AND APPEARING BY THEIR NEXT 
FRIEND, D. S. JOHNSON, v. MARY E. WEST, J. H. WEST, SAM WEST, 
GOLDIE WEST, ANNIE MAY WEST, DICK WEST, anp CORDIE J. 
WEST. 

(Filed 15 June, 1936.) 


Adverse Possession B b—Whether possession was taken during life of 
ancestor held determinative, since heirs’ disabilities would not stop 
running of statute if it began to run against ancestor. 


Defendants claimed the locus in quo by twenty years adverse possession. 
Plaintiffs claimed title as heirs at law of their deceased mother, who had 
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good record title. It appeared that the person under whom defendants 
claim, by tacking possession, was the husband of one defendant and the 
father of the other defendants, and had been in open, notorious, continuous, 
exclusive, and adverse possession of the land for over twenty years, but 
the evidence was conflicting as to whether he went into such possession 
before or after the death of plaintiffs’ mother. Held: If the person under 
whom defendants claim went into possession after the death of plaintiffs’ 
mother, plaintiffs’ right of action did not accrue until after the death of 
their father and the termination of his tenancy by the curtesy, which was 
less than twenty years before institution of the action, but if the person 
under whom defendants claim went into possession prior to the death of 
plaintiffs’ mother, then the statute began to run in defendants’ favor 
before the death of plaintiffs’ mother, and did not stop running at her 
death, but continued to run against plaintiffs notwithstanding any dis- 
abilities by reason of their infancy or by reason of their father’s tenancy 
by the eurtesy, and the time when defendants’ ancestor went into possession 
is determinative of the rights of the parties, and the issue arising thereon 
should have been submitted to the jury. C. S., 480. 


APPEAL by defendants from Clement, J., at November Term, 1935, of 
IREDELL. New trial. 

This 1s an action to recover possession of a tract of land situate in 
Iredell County, North Carolina, and containing fifteen acres, more 
or less. 

It is alleged in the complaint that the plaintiffs, as heirs at law of 
Mary Caskey, deceased, are the owners and are entitled to the immediate 
possession of the tract of land described in the complaint, and that the 
defendants are in the wrongful and unlawful possession of said tract of 
land, claiming title thereto under C. J. West, deceased, who prior to his 
death wrongfully and unlawfully entered into the possession of said tract 
of land. These allegations are denied in the answer. The defendants 
allege that they, and those under whom they claim, have been in the 
open, notorious, continuous, exclusive, and adverse possession of the tract 
of land described in the complaint, under known and visible lines and 
boundaries, for twenty years aud more, 

The facts admitted in the pleadings and shown by all the evidence at 
the trial are as follows: 

1. On 14 September, 1893, Emory Hussey conveyed the tract of land 
described in the complaint to Mary Caskey by a deed which is duly 
recorded in the office of the register of deeds of Iredell County. 

2. Mary Caskey died intestate on 4 July, 1900, leaving surviving her 
husband, J. E. Caskey, and the following named children: (1) Marshall 
Caskey, who was born on 5 September, 1888; (2) Carrie Lyles, who was 
born on 9 January, 1890; (3) Etta Howell, who was born on 13 April, 
1892; (4) Bertha Carmon, who was born on 2 July, 1894; (5) Julie M. 
Gaither, who was born on 9 April, 1896; and (6) Jennie Smith, who 
was born on 21 March, 1898. 
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Jennie Smith died intestate on 10 February, 1923, leaving surviving 
two children, Lucille O. Johnson and Oscar L. Johnson, both of whom 
are now minors. 

J. E. Caskey, the surviving husband of Mary Caskey, deceased, died 
on 22 June, 1928. 

The evidence for the plaintiffs tended to show that C. J. West, hus- 
band of the defendant Mary E. West, and father of the other defend- 
ants, entered into the possession of the tract of land described in the 
complaint after the death of Mary Caskey, under whom the plaintiffs 
claim, to wit, during the year 1902. 

The evidence for the defendants tended to show that C. J. West, hus- 
band of the defendant Mary E. West and father of the other defendants, 
entered into the possession of the tract of land described in the com- 
plaint before the death of Mary Caskey, under whom the plaintiffs 
claim, to wit, during the year 1894, and that he was in possession of 
said tract of land at her death. 

All the evidence showed that from the date on which he entered into 
possession of the tract of land described in the complaint until the date 
of his death in 1983, the said C. J. West was in the open, notorious, 
continuous, exclusive, and adverse possession of said tract of land, and 
that since his death the defendants, claiming under him, have been in 
such possession of said tract of land. 

This action was begun on 7 April, 1934. 

The issues submitted to the jury are as follows: 

“1, Are the plaintiffs the owners and entitled to the immediate posses- 
sion of the tract of land described in the complaint? Answer: ............. 

“2. Have the defendants been in the open, notorious, continuous, 
exclusive, and adverse possession of the tract of land described in the 
complaint for twenty years next preceding the commencement of this 
action? Answer: ............ 

The court instructed the jury that on the facts shown by all the evi- 
dence they should answer the first issue ‘‘Yes” and the second issue “No.” 
The defendants duly excepted to the instructions of the court to the 
jury as to both issues. 

The jury, 1n accordance with the instructions of the court, answered 
the first issue “Yes” and the second issue “No.” 

From judgment that the plaintiffs are the owners ard are entitled to 
the immediate possession of the tract of land described in the complaint, 
and that they recover of the defendants the costs of the action, the de- 
fendants appealed to the Supreme Court, assigning as error the instruc- 
tions of the court to the jury. 


Adams, Dearman & Winberry for plaintiffs. 
Lewis & Lewis for defendants. 
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Connor, J. At the death of Mary Caskey, intestate, on 4 July, 1900, 
the tract of land described in the complaint, which had been conveyed 
to her by Emory Hussey by deed dated 14 September, 1893, descended to 
her children, as her heirs at law, subject to the life estate of her husband, 
J. E. Caskey, who survived her. C.S., 2519. 

The plaintiffs, as heirs at law of Mary Caskey, deceased, were not 
entitled to the possession of the tract of land described in the complaint 
until the death of their father, J. E. Caskey, on 22 June, 1928. Blount 
v. Johnson, 165 N. C., 25, 80 S. E., 882; Ifauser v. Craft, 184 N. C., 
319, 468. B., 756; Huneycutt v. Brooks, 116 N. C., 788, 21 8S. E., 588. 
The statute of limitations, C. S., 430, therefore did not begin to run 
agaist the plaintiffs and in favor of the defendants until 22 June, 
1925, and the action of the plaintiffs to recover possession of said tract 
of land is not barred by the statute, unless the statute began to run 
against Mary Caskey, under whom the plaintiffs claim, prior to her 
death. In that case, the statute having begun to run during the life of 
the ancestor of the plaintiffs, did not stop running at her death, but 
continued to run against her heirs at law, notwithstanding their dis- 
abilities, 1f any, under the statute or otherwise. /iolmes v. Carr, 172 
IN, C., 213, 90S. B., 152. In Chancey v. Powell, 103 N, C., 159, 9 5. E., 
298, it is said: “We regard it as well settled that if the statute begius 
to run against the ancestor or devisor, it continues to run after his 
death notwithstanding the infancy of the heir or devisee. There is no 
difference between voluntary and involuntary disability.” 

There was error in the instructions of the court to the jury as to both 
issues submitted to the jury at the trial of this action. 

The question of fact as to whether C. J. West entered into possession 
of the land deseribed in the complaint before or after the death of Mary 
Caskey should have been submitted to the jury. The answer to this 
question will be determinative of the action. 

If the jury shall find, in answer to an appropriate issue involving this 
question, that C. J. West entered into possession of the land described 
in the complaint after the death of Mary Caskey—that is, in 1902, as 
the evidence for the plaintiffs tends to show—then and in that case the 
statute of limitations did not begun to run against the plaintiffs, until 
their cause of action accrued, to wit: On 22 June, 1928. In that case, 
the action of the plaintiffs 1s not barred by the statute of limitations, and 
the plaintiffs are entitled to recover in this action. 

If on the other hand, the jury shall find that C. J. West entered into 
possession of said land before the death of Mary Caskey—that is, in 
1894, as the evidence for the defendants tends to show, then and in that 
ease the statute of limitations began to run during the life of Mary 
Caskey, and was running in favor of C. J. West at her death. It con- 
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tinued to run after her death in favor of C. J. West and against the 
heirs at law of Mary Caskey, notwithstanding their cause of action did 
not accrue until the death of their father. When the tract of land de- 
seribed in the complaint descended to the heirs at law of Mary Caskey at 
her death, they succeeded to her title to said land, which vested in them 
subject to such rights as had been acquired by C. J. West against Mary 
Caskey. If C. J. West was in the adverse possession of the tract of 
land at the death of Mary Caskey, then, upon remaining in such posses- 
slon continuously for twenty years, he acquired a title in fee to said 
land against Mary Caskey and all persons claiming under her. C.S%., 
430. In that case, the plaintiffs cannot recover in this action. 

The defendants are entitled to a new trial. It is so ordered. 

New trial. 





GREENSBORO ICE AND FUEL COMPANY vy. SECURITY NATIONAL 
BANK, 


(Filed 15 June, 1936.) 


1. Banks and Banking F e—Evidence held not to disclose that corpora- 
tion was negligent in failing to discover forgeries of its bookkeeper. 


The evidence disclosed that plaintiff corporation cmployed its book- 
keeper after investigation disclosing his character to justify such employ- 
ment, that for a period of months the bookkeeper forged checks on the 
corporation’s account with defendant bank, and obtéined the canceled 
checks from the bank at the end of each month and destroyed the forged 
checks. Held: The bank may not resist recovery by the corporation of 
the amount paid on the forged checks on the ground that the corporation 
was negligent in failing to discover the forgeries, since the evidence dis- 
closes that the corporation used due care in employing its bookkeeper, and 
that one of his duties was to examine the bank’s statement. and that the 
corporation was not, therefore, negligent in failing to have another em- 
ployee also examine the statement for errors and forgeries, 


2. Same-—Depositor must notify bank of forgeries within sixty days from 
receipt of bank’s statement by depositor’s authorized agent. 


The receipt of a corporation’s bank statement by the corporation’s book- 
keeper is receipt of the statement by the corporation, and the corporation 
may not recover against the bank for the payment of forged checks 
against its account when notice of such forgeries is not given the bank 
within sixty days after such receipt of the bank statement, C. 8., 220 (hb), 
even though the cbecks were forged by the bookkeeper, who destroyed 
them after he received the canceled checks from the bank. 


APPEAL by plaintiff from Rousseau, J., at January Term, 1936, of 
Guitrorp. New trial. 
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This is an action to recover the aggregate amount of certain checks 
set out in the complaint, which were drawn on and paid by the defend- 
ant, and subsequently charged by the defendant to the account of the 
plaintiff. 

It is alleged in the complaint that plaintiff did not draw or authorize 
the payment of the checks set out in the complaint. This allegation is 
denied mm the answer. 

In further defense of the action the defendant alleges in its answer 
that if the cheeks set out in the complaint were not drawn by the plain- 
tiff, and are forgeries, the forgeries were committed by Roy L. Smith, 
who was employed by the plaintiff as a bookkeeper, and that plaintiff 
failed to exercise due care in employing Roy L. Smith as a bookkeeper, 
and should be and is estopped by its negligence from recovering in this 
action for any loss which it has suffered by reason of the dishonesty of 
the said Roy L. Smith. 

In further defense of the action the defendant alleges in its answer 
that the checks set out in the complaint, after they had been paid by 
the defendant and charged to plaintiffs account, were returned to the 
plaintiff marked “Paid,” at the end of the month during which they 
were paid, and that plaintiff failed to exercise due care to discover that 
said checks were forgeries, and failed to notify defendant within a rea- 
sonable time after the return of said checks that they were forgeries, 
and should be and is estopped by its negligence from recovering in this 
action for any loss which it has suffered by reason of its failure to 
excrcise due care to discover that said checks are forgeries, and to notify 
the defendant of such discovery. 

In further defense of the action the defendant alleges in its answer 
that plaintiff failed to notify defendant within 60 days after the return 
of said checks that said checks were forgeries, and that for that reason 
under the provisions of C. S., 220 (h), the defendant is not liable to the 
plaintiff in this action. 

It was admitted in the pleadings which were offered as evidence at 
the trial that checks drawn on the defendant were paid and charged to 
plaintiff’s account by the defendant, as follows: 


(1) Check dated 22 June, 1934, for.........$ 383.00 
(2) Check dated 30 June, 1934, for.......... 100.00 
(3) Check dated 10 July, 1934, for.......... 140.00 
(4) Check dated 30 July, 1934, for.......... 95.25 
(5) Check dated 4 August, 1934, for.......... 200.00 
(6) Check dated 13 August, 1934, for.......... 150.00 
(7) Check dated 21 August, 1934, for.......... 218.02 


(8) Check dated 6 September, 1934, for.......... 150.00 
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(9) Check dated 27 September, 1934, for......... $ 62.35 


(10) Check dated 9 October, 1934, for.......... 200.00 
(11) Check dated 13 November, 1934, for.......... 200.00 
(12) Check dated 27 November, 1934, for.......... 50.00 
(18) Check dated 4 December, 1934, for.......... 45.00 
(14) Check dated 10 December, 1934, for......... 93.03 

TSO the gsr centscsese canine vases eaxeneyegee ay $1,736.65 


At the trial it was stipulated and agreed by the parties to the action 
that all of the checks set out in the complaint are forgeries; that the said 
checks were forged by Roy L. Smith, who at the time they were forged 
was employed by the plaintiff as a bookkeeper; and that at the end of 
each month during which said checks were paid and charged to plaintift’s 
account they were delivered by the defendant, with a statement of plain- 
tiff’s account, to Roy L. Smith, who destroyed said checks. 

The evidence for the plaintiff showed that the secretary of the plain- 
tiff, who had charge of plaintiff’s business, did not check the statement 
of plaintiff’s account with the defendant at the end of each month, and 
thereby ascertain whether the items charged on said account were sup- 
ported by canceled checks returned by the defendant with said statement, 
and that plaintiff did not discover that said forged checks had been paid 
by defendant and charged to plaintiff’s account, during the months of 
June, July, August, September, October, November, and December, 
1934, until 14 December, 1934, and that immediately upon such discov- 
ery plaintiff notified defendant that said checks were not drawn by the 
plaintiff and demanded that defendant pay to plaintiff the aggregate 
amount of said checks. Upon such demand, the defendant refused to 
pay said amount. 

The issues submitted to the jury were answered as follows: 

‘1, Was the plaintiff guilty of neghgence which proximately con- 
tributed to the payment of the forged checks, as alleged? Answer: 
‘Yes.’ 

“9. What amount, if any, is the plaintiff entitled to recover of the 
defendant? Answer: ‘Nothing,’ ” 

From judgment that plaintiff recover nothing by their action, and 
that the defendant recover of the plaintiff the costs of this action, the 
plaintiff appealed to the Supreme Court, assigning errors in the trial. 


Sapp & Sapp for plaintiff. 
Frazier & Frazier for defendant. 


Connor, J. Conceding without deciding that negligence on the part 
of the plaintiff, as alleged in the answer, would have estopped the plain- 
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tiff from recovery in this action, we are of the opinion that there was no 
evidence at the trial tending to sustain these allegations. The submis- 
sion of the first issue and the instructions in the charge of the court to 
the jury with respect to said issue was error for which the plaintiff is 
entitled to a new trial. 

The evidence showed that at the time plaintiff employed Roy L. 
Smith as its bookkeeper, plaintiff, through its officers, made due inquiry 
as to his character and qualification as a bookkeeper, and that the infor- 
mation disclosed by sueh inquiry justified his employment by the plain- 
tiff. Plaintiff had no reason to suspect that its bookkeeper, Roy L. 
Smith, was a forger until 14 December, 1934, when an investigation of 
his accounts as recorded in pluntiff’s books showed discrepancies in said 
accounts which Jed to the discovery that he had forged and collected from 
the defendant the checks set out in the complaint. 

The evidence further showed that it was the duty of Roy L. Smith, 
as the bookkeeper of the plaintiff, to keep plaintiff’s account with the 
defendant, and at the end of cach month to call for and receive from the 
defendant the monthly statement of said account, together with all checks 
which had been paid by the defendant and charged to plaintiff’s aecount 
during the preceding inonth. It was not the duty of the secretary or of 
any other officer of the plaintiff to examine said statement aud canceled 
checks. Roy L. Smith was employed by the plaintiff for that purpose, 
and plaintiff relied on him to examine the said monthly statements aud 
canecled checks, for the purpose of ascertaining whether or not there 
were any errors in the statements. The receipt by Roy L. Smith, as the 
authorized agent of the plaintiff, of the canceled checks paid by the 
defendant during the preceding month, at the end of the month, was the 
receipt of said checks by the plaintiff. 

On all the facts admitted in the pleadings and at the trial, the hability 
of the defendant to the plaintiff in this action must be determined by 
the provisions of the statute (C. S., 220 [h]), which reads as follows: 

“No bank shall be hable to a depositor for payment by it of a forged 
check or other order to pay money, unless within sixty days after the 
receipt of such voucher by the depositor he shall notify the bank that 
such check or order is forged.” 

Under the provisions of this statute, the defendant is not lable to the 
plaintiff for any of the forged checks set out in the complaint and paid 
by the defendant more than sixty days preceding 14 December, 19384. 
The defendant 1s hable to plaintiff for all said checks which were paid 
by the defendant within sixty days preceding 14 December, 1934. 

The action 1s remanded to the Superior Court of Guilford County for 
a new trial in accordance with this opinion. 

New trial. 
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G. W. BRADDY vy. H. F. PFAFF, HUGH PFAFF, ALLEN PFAFF axp WIFE, 
MARIA PFAFF, anp J. W. MASENCUP. 


(Filed 15 June, 1986.) 


1, Evidence I c—Executrix’ report showing payment of debt to estate by 
devisee held competent in action by creditor of devisec. 

Under the terms of the will in this case, the payment of a certain sum 
to the estate by the devisee was made a condition precedent to the vest- 
ing of title in him. Plaintiff. purchaser of the real pronerty at execution 
sale of a judgment against the devisee. offered in evidence, as proof of 
payment and that title had vested in the devisee. a special report. duly 
verified, filed by the executrix stating that the devisee had paid the 
estate the amount stipulated by the will. Held: The special, verified 
report of the executrix was a document authorized and required to be 
recorded, was relevant to the issue, and was competent in evidence, its 
recording purporting verity, C. &.. 988, 952, 105, and objection to its 
admission on the ground of hearsay in that it contained a declaration of 
a& person not a party to the action is untenable, the recorded, verified 
report being more than a mere declaration by the exeeutrix. C. S.. 1779. 

2. Payment A b—Documentary evidence establishing prima facie payment 
is not conclusive, but is subject to rebuttal. 

A verified report of an executrix, showing payment <o the estate of a 
sum required of a devisee as a condition precedent to the vesting of title 
in him to the land devised. is prima facie proof of payment, but is subject 
to rebuttal, and where such evidence is challenged by compctent evidence 
to the contrary, the issue of payment is for the determination of the jury. 

3. Trial E c— 

Where it appears that the charge. when read contextually as a whole, 
was not prejudicial in its manner of stating the evidence and contentions 
of the parties, an exception, based upon detached portions thereof, will 
not be sustained. C. 8., 564. 


ApprEaL bv defendants from Clement, J., at February Term, 1936, of 
Forsyty. No error, 

Action to reeover certain land by virtue of sheriff’s deed in execution 
against defendant Herbert F. Pfatf. It was denied by defendants that 
defendant Herbert F. Pfaff had title to said land, and that therefore 
plaintiff acquired no title by sheriff’s deed. 

Plaintiff offered evidence tending to show that O. V. Pfaff, father of 
defendants Herbert F. Pfaff and Alen Pfaff, died December, 1923, 
seized and possessed of the land in controversy, leaving a last will and 
testament wherein he appointed his wife, Minerva Pfaff, his executrix. 
The will contained the following provision: “Herbert Pfaff shall pay 
what amount he may be owing me to my estate and then the old home 
place where he now lives will be his.” 
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On 10 January, 1924, the executrix filed inventory, listing, among 
other personal property, “balance on account of Herbert Pfaff for pur- 
ehase of land, $5,356.36.” 

On 10 May, 1924, judgment against Herbert F. Pfaff in favor of 
Gardner Milling Company in the sum of $702.28, and interest, was duly 
docketed. 

On 19 Deeember, 1925, the following report was filed with the clerk 
of the Superior Court and recorded in Book 10, page 381: 


“NORTH CAROLINA—FTorsytTH Country, 
Ix THE Surertor Court, BeForn THE CLERK. 


“In the Matter of Minerva Pfaff, Executrix of O. V. Pfaff, Deceased. 


“ToC. M. MeRKaughan, Clerk of the Superior Court: 

“The undersigned, Minerva Pfaff, Executrix of O. V. Pfaff, deccased, 
reports that 1m accordance to section 2 of the will of O. V. Pfatf, de- 
ceased, wherein he devises to Herbert Pfaff a certain tract of land 
known as the Home Place, on which he now lives, whenever said Her- 
bert Pfaff pays to the estate the balance due for said land which he had 
previously contracted to purchase of the said O. V. Pfaff, deceased; and 
the undersigned Executrix herewith reports that the balance due on the 
sald laud on 14 ALarch, 1925, was $5,027.61, and that the same has been 
paid im full by the said Uerbert Pfaff; and I herewith make this special 
report in order that the title may be vested in the said Herbert Pfaff. 

Minerva Prarr, /vx., 


LEmeculne oF -O. VoL aR deed. 


“Sworn and subscribed to before me, this 19 December, 1925, 
L, C. McKavenan, V. 2. 
(Notary Seal.) 


“My commission expires 26 November, 1927. 


“Filed 19 December, 1925. 
“C, M. McKaughan, C. 8. C. 
“Book 10, page 381. 
“6-7-1926.” 


Plaintiff offered deed from Herbert F. Pfaff and wife and Hugh Pfaff 
and wife to Allen Pfaff, dated 3 January, 1933, for “all their right, title, 
and interest” in and to the land in controversy. 

Plaintiff offered deed to himself from the sheriff, following sale of 
the land under execution against Herbert F. Pfaff on the Gardner 
Milling Company judgment, dated 24 October, 1938. 


250 IN THE SUPREME COURT. [210 


Et SP a 


BRADDY wv. PFAFF., 


On behalf of the defendants, Minerva Pfaff testified in substance that 
the report dated 19 December, 1925, though signed and verified by her, 
was not filed by her, that same was an crror, that she signed the paper 
only for the purpose of aiding Herbert F. Pfaff, if he could, to borrow 
money sufficient to pay the debt due the estate on the land, and that in 
fact no money was paid her. That she filed a corrected report as soon 
as she learned of it on 31 December 1933, which was duly recorded. 
Defendants Herbert F. Pfaff and Allen Pfaff testified to the same effect. 

The corrected report of December, 1933, was offerec. in evidence, as 
were also annual accounts of receipts and disbursemen‘s of said execu- 
trix, dated February, 1926; January, 1928; 19 December, 1931, duly 
recorded, on which appear no receipts from Herbert F. Pfaff. 

Upon issues submitted to the jury there was verdict for plaintiff, and 
frou judgment thereon the defendants appealed. 


W. Reade Johnson for plaintiff. 
Benbow & Hall and Parrish & Deal for defendants. 


Devin, J. The correctness of the judgment is assailed on two princi- 
pal grounds: (1) That the evidence of payment by defendant Herbert 
I’, Pfaff of his indebtedness to the estate was incompetent; and (2) 
there were errors in the court’s instructions to the jury. 

1. By the provisions of the will of O. V. Pfaff, the original source 
of title, the payment of “what amount he may be owing me, to my 
estate,’ was made a condition precedent to the vesting of title to the 
described land in the defendant Herbert F. Pfaff. To show that this 
condition had been complied with, the plaintiff offered in evidence the 
report of the executrix, filed and recorded in the office of the clerk of 
the Superior Court, to the effect that the balance due on said land had 
been paid in full by said Herbert Pfaff. 

Was this competent ? 

It is a well settled rule that where record books are required or 
authorized to be kept because the entries therein are of public interest 
and notoriety, the production of the books by the lawful custodian ren- 
ders their contents competent if material and pertinent to the issue. 
1 Greenleaf Evidence, secs. 483-485. Wherever there is a duty to record 
official doings, the record thus kept is admissible. Wigmore Evidence, 
sec, 1639; C. S., 1779; In re Thorp, 150 N. C., 487; Men v. Royster, 
107 N. C., 278. Here the will had been duly probated and recorded 
wherein appeared the provision requiring payment by defendant Herbert 
F. Pfaff as a condition precedent to the vesting of title to devised land; 
the inventory of the executrix had been duly filed and recorded, and this 
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showed the debt of Herbert as an asset of the estate. And later, when 
a duly verified report of the executrix showing receipt of the balance due 
on this debt was filed, it was a document authorized and required to be 
recorded, and when so recorded on the official record book, it purported 
verity and was competent to be received in evidence. C. S., 9388; C.S,, 
952: C. S., 108. 

The authorities cited by the defendants are in support of the principle 
that the declarations of one not a party are violative of the hearsay rule. 
But in the instant case, the question was not as to a mere declaration 
of Minerva Pfaff. It was the competency from a record book in the 
office of the clerk of the Superior Court of the contents of a paper 
authorized to be filed and recorded there. This report, so recorded, was 
prona facie ouly, and was subject to be rebutted, corrected, or modified 
by other competent evidenee. The defendants’ evidence sharply chal- 
lenged the correctness of this report and denied the facts therein stated, 
but that left it a matter for the jury to determine, under appropriate 
instructions from the court. //eidlig v. Foard, 64 N. C., 710; Allen v. 
Royster, supra; Bean v. Bean, 185 N. C., 92; In ve lege, 205 N. C., 
625; Turner vw. Turner, 104 N. C., 566. 

2, It was urged for error that in charging the jury the learned judge 
stated the evidence and contentions of the parties in a manner not in 
accord with C. 8., 564, and prejudicial to the defendants. Standing 
alone, some expressions might be capable of an interpretation in support 
of defendants’ contentious, but when taken as a whole and the entire con- 
text considered, we find no reversible error. 

Unless it appears with ordinary certamty that his manner of arraying 
and presenting the evidence was likely to be prejudicial, it will not be 
treated as error. S. uv. Jones, 67 N. C., 285; 8. v. Browning, 78 N, C., 
D0: 

“Sheght inaccuracies in the statement of the evidence by the court in 
its charges to the jury, not called to its attention at the time, cannot be 
held as prejudicial error.” S. v. Sterling, 200 N. C., 18; S. v. Sinodis, 
189 N. C., 565, 

The case scems to have been fairly presented and the issues of fact 
determined by the verdict of the jury. Upon the record, we find no 
sufhcient ground to disturb the result. 

No error. 
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M. D. CAFFEY, ADMINISTRATOR, AND ADMINISTRATOR C, T. A. OF TILE ESTATE OF 
W. T. OSBORNE, SR., DECEASED, v. MARY F. OSBORNE, B. A. OS- 
BORN axnp WIFE, LEE OSBORNE: FRANCES GARDNER BENNETT 
AND HvuSBAND, WILLIAM BIENNETT: ELIZABETH GARDNER SLATE 
AND Huspanp, W. P. SLATIE; WILLIAM GARDNER anp Wire. LEONA 
GARDNIR; JAMES GARDNIR anp WIFE, MARGARET GARDNER; 
CATHERINE GARDNER, J. R. RAYNOR and Wire, ETTA OSBORNE 
RAYNOR: LAURA OSBORNE, EVELYN OSBORNIS POWELL anp Hus- 
BAND, G. Ik. POWELL: PAUL OSBORNE axp WIFE, MARY OSBORNE: 
MARIEL OSBORNE BLAND axp Heusspann, J. H. BLAND: MARIE 
OSBORNE JOHNSON anp Htuspand, J. B. JOHNSON; HAROLD OS- 
BORNE; FLORENCKH OSBORNE CAFFEY anp Husspann, M. DD. CAF- 
FEY; S. L. RUDD anpd Wire, CLARA OSBORNE RUDD; C. I. 
OSBORNE axnp Wire, ANNIE APPLE OSBORNE: MRS. MATTIE GIUI.- 
CHRIST OSBORNE, ann HAYWOOD OSBORNE, 


(Filed 15 June, 1936.) 


1. Kxecutors and Administrators E a—Order directing administrator to 

mortgage lands in proceeding had in conformity with statute held valid. 
Plaintiff administrator filed a petition to be authorized to mortgage 

hinds of the estate to raise money to pay debts, the petition alleging that 
the personalty was insufficient to discharge debts of the estate, and that it 
was to the best interest of the heirs that the lands be mortgaged rather 
than a part thereof sold. All beneficiaries of the estate were duly served 
with summons, and the clerk, upon the verified petition and upon satis- 
factory proof of its allegations. ordered and directed the administrator to 
execute the mortgage, and the order of the clerk was duly approved by 
the judge of the Superior Court, who also directed that the mortgage be 
executed. Held: The order was authorized by N. C. Code, 75, and the 
motion thereafter made by some of the heirs that it be set aside as not 
authorized by law was correctly denied. 

2. Executors and Administrators D d—Administrator personally paying 
debts of estate in good faith is subrogated to rights of creditors. 

Where an administrator, in good faith pending the mortgaging of prop- 

erty of the estate to pay debts, personally pays the debts of the estate, he 
is entitled to be subrogated to the rights of the creditors whose debts he 
had paid, and upon the execution of the mortgage, upon order of court, 
is entitled to repay himself from the proceeds of the loan. 


APPEAL by movants, Leon Rudd and wife, from judgment rendered by 
Rousseau, J., at Chambers, 11 February, 1936. From Geinrorp, —.\f- 
firmed. 

This was a motion in the cause by defendants Rudd and wife to have 
declared void and set aside an order entered in a special procecding 
authorizing the administrator to execute a mortgage on real estate of the 
decedent to pay the debts of the estate. 

There was no controversy as to the material facts. 
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W. T. Osborne, Sr., died in 1925. The defendants are his widow and 
children and grandchildren, and only heirs at law. The plaintiff M. D. 
Caffey is the duly qualified and acting administrator of his estate. The 
decedent left personal property of the value of about ten dollars, and 
certain real estate consisting of four small tracts of land aggregating 
about one hundred and six acres. There were debts of the estate in the 
sum of about $800.00, including funeral expenses, taxes, and costs of 
administration, and a $313.00 note payable to one Lucas. The admin- 
istrator borrowed the money and paid these debts. In August, 1932, 
the administrator instituted a special proceeding in which all the heirs 
of the decedent (including the movants), were made parties and peti- 
tioned the court for authority to mortgage or sell the real estate for the 
payment of the aforementioned debts. Guardian ad litem for the infant 
defendants filed answer admitting all allegations of the petition and 
joining in the prayer that the real estate be mortgaged to pay said debts. 
No answer was filed by any of the adult defendants. 

Thereupon, on 8 March, 1933, the clerk of the Superior Court made 
an order adjudging that all the defendants were properly before the 
court, finding the facts as alleged, and that it was impossible to rent 
the real estate for sufhcient return to pay the indebtedness, and that 
the interest of the beneficiaries of the estate would be materially pro- 
moted by executing a mortgage on the real estate for that purpose; that 
the estate was still open and not settled and closed, and authorizing the 
administrator to borrow a sum sufficient to pay the debts and costs of 
administration and to secure the same by mortgage on said real estate. 

On 8 March, 1933, the order and decree of the clerk was approved and 
confirmed by the judge of the Superior Court holding the courts of that 
district, and the plaintiff administrator empowered and directed to 
borrow the money and to execute the mortgage for the payment of the 
debts and costs, in accordance with the order of the clerk. 

Pursuant to the order of the clerk and the approval of the judge, the 
plaintiff administrator executed note and mortgage on the said real 
estate in the sum of $914.00, being the amount found necessary to pay 
said debts, interest, and costs. The administrator’s accounts for the 
disbursement of this sum in accordance with the order were audited 
and approved by the clerk. 

On 25 October, 1935, the defendants Leon Rudd and wife filed a 
motion In the cause asking that the order and judgment of the clerk be 
set aside and declared void on the ground that the court had no jurisdic- 
tion to entertain the petition of the plaintiff; that the administrator 
could not fix liability on the estate for debts arising after death of the 
decedent; that it constituted an abuse of discretion to permit the execu- 
tion of the mortgage with no prospect of repayment, and that an order 
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for sale of part of the land should have been entered instead of authoriz- 
ing the execution of a mortgage on the whole. 

Upon this motion there was a hearing before the clerk, and the motion 
was denied. Movants appealed to the judge of the Superior Court, who 
affirmed the ruling of the clerk, and from the judgment: of the Superior 
Court there was an appeal to this Court. 


H, R, Stanley for plaintiff, appellant. 
Hobgood & Ward for defendants, appellees. 


Devin, J. The movants attack the order and judgroent of the clerk 
authorizing the execution of a mortgage on decedent’s land by the plain- 
tiff administrator, on two grounds: 

(1) That there was no authority in law for making such an order. 

(2) That the mortgage was in whole or in part to reimburse the plain- 
tiff for money which he had borrowed to pay the debts of the estate. 

Originally, an administrator had no authority to deal with or encum- 
ber the real estate of his intestate, and where the personalty was insufh- 
clent to pay the debts, he could only file proper petition to sell the real 
estate to create assets for that purpose. But by statute, Acts 1913, ch. 49, 
the court was empowered in certain cases to permit him, instead of asking 
for an immediate sale of the real estate, to rent the same and to borrow 
the money to pay the debts and to repay such borrowed money from 
the rents; and by a later statute, Acts 1927, ch. 222, this power was 
further enlarged, as follows: “In heu of renting said property or bor- 
rowing on the general credit of the estate, as hereinbefore authorized, 
the said executor, or administrator, may apply by petition, verified by 
oath, to the Superior Court, showing that the interest of the beneficiaries 
of the estate, for which he is executor or administrator, would be mate- 
rially promoted by mortgaging said estate, in whole or in part, to secure 
funds to be used for the benefit of said estate, . . . which proceed- 
ing shall be conducted as in other cases of special proceedings; and the 
truth of the matter alleged in the petition having been ascertained by 
satisfactory proof, a decree may thereupon be made that a mortgage be 
made by such executor, or administrator, in his representative capacity, 
in such way and on such terms as may be most advantageous to the inter- 
est of said estate; but no mortgage shall be made until approved by the 
judge of the court, nor shall the same be valid unless the order or decree 
therefor is confirmed and directed by the judge and the proceeds of the 
mortgage shall be exclusively appled and secured to such purposes and 
on such trusts as the judge shall specify.” 

These statutes are brought forward as section 75 of the Consolidated 
Statutes (Michie’s Code). 
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It is apparent that the proceeding here attacked was carried out in 
substantial accord with the provisions of the statute. There were find- 
ings by the clerk upon the undenied allegations of the verified petition 
and upon satisfactory proof that mortgaging the land to secure sufficient 
monev to pay the debts of the estate would materially promote the inter- 
est of the beneficiaries of the estate. This order and the findings of the 
clerk were approved, and the execution of the mortgage directed by the 
judge of the Superior Court. The movants were parties to this pro- 
ceeding and filed no answer, and no objection seems to have been raised 
until more than eighteen months aftcr the mortgage was made pursuant 
to the order and judgment of the clerk and the confirmation and diree- 
tion of the judge. 

The fact that the plaintiff paid the debts of the estate is not contro- 
verted. His good faith 1s in no way impugned. Tle was not an officious 
intermeddler. He was therefore entitled to be subrogated to the rights 
of the ereditors whose debts he had paid. Williams vo. Williams, 17 
N. C., 69; Sanders v. Sanders, 17 N. C., 262; Turner v. Shuffler, 108 
N. C., 648; Denton v. Tuson, 118 N. C., 542; Ray v. Honeycutt, 119 
N.C., 510; Alorion 2. Lumber Co., 144 N. C., 31. 

The estate was still unsettled and unclosed, and the debts, so far as the 
heirs were concerned, were unpaid. Plaintiff would therefore have had 
the right to require a sale of the land, and this mght was extended by 
virtue of the quoted statutes to the execution of a mortgage for the 
purpose of acquiring assets to pay debts. C. S., 74 and 75. 

While later events may have shown that some other method would 
possibly have produced a more favorable result to the heirs, the proceed- 
ing here seems to haye been in all respects according to law, and the 
judgment of the court below must be 


Affirmed. 








STATE vy. HUGH N. PACE, 
(Filed 15 June, 1956.) 


1. Criminal Law L e—Where sentences on several counts run concur- 
rently, error must affect all counts to entitle defendant to a new trial. 
Where defendant is convicted on several counts of equal gravity, and 
sentence is imposed on the first count with sentences on the subsequent 
counts to run concurrently therewith, defendant is not entitled to a new 
trial for alleged error committed on some of the counts which does not 
affect the other counts. nor is the contentien tenable that error on the 
first count would upset the concurrent sentences on the remaining counts 

for lack of valid judgment on the first count. 
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2. Embezzlement A d— 

Restitution by defendant of sums embezzled by him after the crime of 
embezzlement had been fully consummated is no defense to a prosecution 
for such embezzlement, such restitution affecting only the civil rights of 
the parties. 

3. Embezzlement A b— 


Where a treasurer appropriates funds coming into his hands, the fact 
thut he had not been directed to pay out the funds to those entitled 
thereto at the time he was apprehended does not constitute a defense, 
but is correctly submitted to the jury on the question of intent. 


APPEAL by defendant from Willzams, J., at December Term, 1935, of 
New Hanover, 

Criminal prosecution, tried upon indictment charging the defendant 
(a person over the age of sixteen years), in seven counts, with embezzle- 
ment. 

As treasurer and acting recording secretary of Jeff Davis Council, 
No. 63, Junior Order United American Mechanics, the defendant is 
charged with receiving from the National Couneil of said order seven 
funeral benefit checks or vouchers, in the sum of $250 each, intended 
for beneficiaries of deceased members of the local council, but which 
were cashed by defendant and fraudulently converted ro his own use. 
The total amount of money involved is $1,750. 

Receipt of the checks is admitted, the defendant contending that he 
cashed them and had the money in his safe, awaiting an audit and 
instructions from the trustees of the local council as to the payment of 
the respective amounts, when he was arrested and charged with the 
embezzlement of said funds. He contends that thereafter his safe was 
robbed and the funds stolen. 

The evidence of the State is plenary as to the irreguiar handling of 
the checks 1n question—cashing them rather than depositing them in 
the usual way—failing to pay the beneficiaries upon repeated demands— 
and refusing to account to the trustees of the local council after numer- 
ous requests. 

It appears that the items mentioned in the first and second counts of 
the bill were paid to the beneficiaries entitled to receive them; and 
defendant contends he was never authorized or instructed to pay the 
item covered by the seventh count in the bill. 

Verdict: “Guilty on all counts.” 

Judgment: Imprisonment in the State’s Prison for a term of not 
less than four nor more than seven years on each count; “the sentence 
on all counts to run concurrently with the sentence in the first count.” 

Defendant appeals, assigning errors. 
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Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State, appellee. 

Llerbert McClammy, W. EF. Jones, Alan A. Marshall, and George 
Rountree for defendant, appellant. 

Hlugh \. Pace, in propria persona, 


stacy, C. J. By indictment in seven counts the defendant is charged 
with embezzlement of funds which came into his hands as treasurer and 
acting recording secretary of Jeff Davis Council, No. 63, Junior Order 
United American Mechanics. Receipt of the money is admitted; lke- 
wise, its irregular handling. Indeed, the defendant’s own testimony 
would carry the case to the jury. When an agent, entrusted with funds 
belonging to his primeipal, withdraws several items from the general 
account (according to his own statement), and places the withdrawals in 
a safe without sufficient reason therefor, soon or late, he may expect such 
conduct to be the subject of investigation. And so it was here. The 
record discloses little more than an issue of fact, determinable alone by 
the twelve. 

Even if it be conceded, which it is not, that error was committed in 
respect of the Ist, 2d, and 7th counts, still such concession, without more, 
would avail the defendant naught on the present record. There are four 
other counts in the bill im respect of which no serious question is raised, 
and the defendant has been sentenced alike on cach count, all sentences 
to run concurrently. In this state of the record, appellant must show 
error Which affected the whole case, or all the counts, before a new trial 
could be awarded. S. v. Sheppard, 142 N. C., 586, 55 S. E., 146; 8. v. 
Maslin, 195 N. C., 587, 143 S. E., 8; S. v. Switzer, 187 N. C., 88, 121 
S. E., 43; S. v. Ridings, 193 N. C., 786, 188 S. E., 184; 8S. v. Newton, 
207 N. C., 323, 177 S. E., 184. The contention made by the defendant, 
in arguing his own case, that, as the sentences on the last six counts are 
“to run concurrently with the sentence in the first count,’ should error 
appear In respect of the first count, the sentences on the remaining counts 
would necessarily be upset for lack of any valid judgment on the first 
count with which to run concurrently, is a more valuable contribution 
to sophistry than it 1s to the law. It does show, however, that the de- 
fendant is not without some ingenuity or sprightliness of thought. 

The fact that the funds covered by the Ist and 2d counts were ulti- 
mately paid to the beneficiaries entitled to reccive them cannot excuse 
the defendant or justify his prior embezzlement of such funds, as the 
jury has found, because, in the law of crimes, restitution does not work 
absolution. S.v. Summers, 141 N. C., 841, 53S. E., 856. “It needs no 
citation of authorities to show that, as a matter of law, the restitution 
of money that has been either stolen or embezzled, or a tender or offer 
to return the same or its equivalent to the party from whom it was 
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stolen or embezzled, does not bar a prosecution by indictment and convic- 
tion for such larceny or embezzlement. The effect of the tender and 
payment into court may be a discharge from the indebtedness for the 
deposit fraudulently received, so far as the depositor anc. his civil reme- 
dies are concerned”’—Baker, J., in Meadowcroft v. People, 163 IL, 56. 

The erime of embezzlement having been fully consummated before 
indictment found, it is not within the power of the defendant and the 
private prosecutor, or either of them, by adjusting their civil differences, 
or otherwise, to compromise or take away the right of the State to msist 
upon a conviction for the offense already committec. Spalding v. 
People, 172 Iil., 40. 

Nor can the defendant justify his embezzlement of the funds covered 
by the 7th count, as the jury has found, on the ground that no authority 
or direction had been given to him to pay over such funds to the bene- 
ficlary entitled to receive them. 8. v. Summers, supra. 

Lhe defendant had the full benefit of his own explanation as to how 
the funds in question were handled and what became of them. The 
question of intent was submitted to the jury with appropriate instruc- 
tions (8S. v. Cahoon, 206 N, C., 388, 174 8S. E., 91), and we find no error 
on the record of which the defendant can justly complain. &. v. Dula, 
206 N. C., 745, 175 S. E., 80. 

That the result is disastrous to the defendant, we ave fully aware. 
His personal plea in behalf of himself and those dependent upon him, 
while unusual, was not without its sympathetic appeal. Blasted hopes 
and shattered dreams are always heartrending. The ministry of suffering 
is not easily understood; it is difficult to comprehend. Each individual 
and each family has about as much sorrow as it can bear. Conse- 
quently, the administration of the criminal law is freighted with many 
unpleasant tasks. But wrong is never right, and with a record free 
from reversible error, our one duty is to affirm. 

No error. 





STATE vy. GEORGE ALSTON, 


(Filed 15 June, 1936.) 
1, Criminal Law I c— 
The order in which the witnesses are called to testify is in the sound 
discretion of the trial court. 
2. Homicide H c— 


Where all the evidence shows defendant intentionally killed deceased 
with a deadly weapon, it is not error for the court to refuse to submit to 
the jury the question of manslaughter. 
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3. Criminal Law I g— 

Where the court repeatedly charges the jury that the burden is on the 
State to prove every clement of the offense beyond a reasonable doubt, 
and then fully defines “reasonable doubt.” the charge is sufficient on this 
aspect, and an exception to its failure to call attention to the presumption 
of innocence is untenable. 

4. Homicide H c— 

Where all the evidence establishes an unlawful killing with a deadly 
weapon committed by defendant, it is not error for the court to instruct 
the jury that if they believe the evidence beyond a reasonable doubt to 
return a verdict of guilty of murder in the second degree, at least. 


5. Homicide Ba: H c—Intoxication precludes verdict of first degree mur- 
der only when sufficicnt to prevent premeditation and deliberation. 


Since premeditation and deliberation are essential elements of the 
crime of murder in the first degree, intoxication to the extent that the 
mind is incapable of this essential mental process, precludes a verdict of 
first degree murder, but the charge in this case is held without error in 
this respect on defendant’s appeal from a conviction of the capital crime. 


AppeAL by defendant from Barnhill, J., at December Term, 1935, of 
Orance. No error. 

Indictment for murder. The jury returned a verdict of guilty of 
murder in the first degree, and from judgment imposing sentence of 
death therefor defendant appealed. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
C. P. Hinshaw and E. C. Brooks, Jr., for defendant. 


Devin, J. The State’s evidence tended to show an unprovoked, will- 
ful, and premeditated killing. It appeared that defendant met the 
deceased, a girl named Helen Massey, on the street in Chapel Hill on 
the evening of 6 May, 1935, and after some words she ran from lim, 
and he pursued her; that she took refuge in a cafe and locked the front 
door behind her; that he ran around to the back and she, in the effort 
to escape, unlocked the front door, when he suddenly rushed back to the 
front, entered the cafe, and shot her three times, and pursued her as she 
fled mortally wounded; that he had formerly kept company with her, 
but she had apparently tired of his attention and ceased to go with 
him; that he had stated he intended to kill her and this intent had been 
communicated to her; that he had been employed for six or seven years 
as servant and gardener for Mr. McClamrock in Chapel Hill; that the 
pistol used on the occasion was one he had taken from the dresser drawer 
in the home of his employer; that he had been drinking for some time 
before this, and had been drinking at the time of the shooting. 
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On behalf of the defendant, Dr. Harry W. Crane, an expert in the 
ficld of abnormal psychology, testified the defendant was mentally de- 
fective, with the mental development only of a child. There was evi- 
dence from Dr, Ashby, superintendent of State Hospital at Raleigh, and 
from defendant’s employer and others that he knew right from wrong, 
that he had been a faithful servant in and about the home of his em- 
ployer for a number of years, and his general reputation was good. 
Counsel for defendant during the trial withdrew plea of insanity and 
admitted that defendant had shot the deceased with a pistol and inflicted 
wounds from which she shortly thereafter died. 

Defendant uoted several exceptions during the trial, all of which we 
have examined with the care which the gravity of the consequences to 
the defendant requires. The objection to the court’s permitting Dr. 
Ashby to testify out of turn is untenable. It was a matter of discretion 
and in no way prejudicial. The defendant excepted to the court’s 
failure to charge as to manslaughter. There was no evidence of man- 
slaughter and the trial judge properly excluded the consideration of 
that degree of homicide from the jury. 

Nor ean the objection that in the charge the judge failed to call 
attention to the presumption of innocence be sustained. The burden on 
the State to prove every element of the offense charged beyond a reason- 
able doubt was repeatedly and fully stated to the jury, end the meaning 
of reasonable doubt explained. This was sufficient. S. v. Rose, 200 
N. C., 342; 8. v. Herring, 201 N. C., 548; 8. v. Ferrell, 202 N. C., 475. 

Both in the oral argument and by brief the counsel for the defendant 
foreefully presented his view that there was error in the charge of the 
court as to second degree murder and as to the effect of intoxication 
upon the capacity of the defendant to form the intent necessary to sus- 
tain the charge of murder in the first degree. 

The excerpt from the charge specifically assigned as error is as fol- 
lows: “Now, gentlemen, upon the evidence, 1f you believe it beyond a 
reasonable doubt, and find therefrom that the defendant killed the de- 
ceased with a deadly weapon, a pistol, that is, that he shot her, inflicted 
a wound, that she died as a proximate result of wounds thus inflicted, if 
you find that to be a fact beyond a reasonable doubt, and from the 
evidence and from the admissions, then it would be your duty to return 
a verdict of at least guilty of murder in the second degree.” 

This charge is in accord with the principles laid down in the auihori- 
tative decisions of this Court. WS. v. Ferrell, supra; & v. Miller, 197 
N. C., 445; S. vo. Walker, 193 N. C., 489; 8. v. Fowler, 151 N. C., 731. 
In the case at bar the trial judge had defined fully and accurately the 
different degrees of murder, and explained that murder in the second 
degree was the unlawful killing of a human being with malice, and 
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defined malice in law as “that condition of the mind which prompts a 
person to take the life of another intentionally without just cause, 
excuse, or justification,” and that it was implied from a killing with a 
deadly weapon. Betts v. Jones, 208 N. C., 410. 

The defendant contends the court below failed to charge as to the 
necessity of finding a specific intent on the part of defendant, and that 
if the defendant was so intoxicated as to be incapable of entertaining 
such specific intent, and unable to premeditate and deliberate, he could 
not be guilty of murder in the first degree. 

But upon examination of the charge as a whole, we find no error in 
this respect. After calling the attention of the jury fully to the evidence 
offered by the defendant as to his intoxication and his defective men- 
tality, and stating his contention that as a result of one or both of these 
causes he could not premeditate and deliberate, and could not arrive at 
a conclusion and form a purpose to kill, and that the jury should have 
a reasonable doubt as to his capacity to do so at the time, the court 
charged the jury as follows: “The court further instructs you, as it has 
already done, that there are two things necessary, that 1s, that he must 
deliberate upon it and form the fixed design to kill, then he must delib- 
erate and in cold blood execute that design, so that if you find he had 
thought about it and revolved it over in his mind prior to that particu- 
lar night, but on that particular night he was so much under the influ- 
ence of liquor that he did not have the capacity to deliberately cxecute 
the design, he would not be guilty of murder in first degree.” 

“Likewise, the court instructs you that the fact that he may have 
taken some whiskey would not be ground upon which you could refuse 
to return a verdict of guilty of murder in the first degree; so far as the 
charge of murder in the second degree is concerned a drunken condition 
doesn’t excuse him, but where he is charged with murder in the first 
degree, it 1s your duty to consider whether or not in the first place he 
had taken any whiskey, and in the second place if he had taken a sufh- 
elent quantity so that he could not deliberate or premeditate the killing. 
And if his mind was in such condition from the use of liquor or from 
the fact that 1t had not developed, or from any other cause, that he could 
not premeditate and deliberate, then you would not return a verdict of 
guilty of murder in the first degree.” 

It is well settled in this jurisdiction that, while voluntary drunken- 
ness is no legal excuse for crime, this principle is not allowed to prevail 
when in addition to the overt act it is required that a definite specific 
intent be established as an essential element of the crime. “When a 
specific intent 1s essential to constitute crime, the fact of intoxication 
may negative its existence.” Clark’s Crim. Law, 72. 
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Since the crime of murder has been divided into two degrees and it 
becomes necessary in order to convict the defendant o7 murder in the 
first degree to establish that the killmg was willful, deliberate, and pre- 
meditated, and that the purpose to kill was previously formed after 
weighing the matter, a mental process embodying a specific, definite 
intent is involved, and if it is shown that the person charged was so 
drunk as to be unable to form or entertain this mental purpose, he should 
not be convicted of murder in the first degree. This principle, however, 
does not apply to murder in second degree or manslaughter. S. v. 
Murphy, 157 N. C., 614; S. v. English, 164 N. C., 497; 8S. v. foster, 
172 N. C., 960; S. v. Allen, 186 N. C., 302; 8. v. Willams, 189 N. C., 
616; 5..%.. Moss, 193 NX. C., 25; 6. ¢. dlauser, 202 N.C, 1383 Sat: 
Vernon, 208 N. C., 340. 

The judge’s charge to the jury gives the defendant no just ground of 
complaint, and the exceptions thereto cannot be sustained. 

After a careful examination of the entire record, we conclude that in 
the trial there was 

No error. 





EVA ENLOE v. CHARLOTTE COCA-COLA BOTTLING COMPANY. 


(Filed 15 June, 1936.) 
Bill of Discovery A b— 


Where a party reads in evidence an examination of an adverse party 
had under the provisions of C. §S.. $99, e¢ seg., he must read the whole of 
the examination, and the admission in evidence of the direct examination 
of such party while omitting the cross-examination is reversible error. 
C. S., 902. 


AppEAL by the defendant from Alley, J., at October Term, 1935, of 
Merckienpure. New trial. 

This is a civil action by an ultimate consumer to recover of a bottler 
damages resulting from drinking bottled beverage containing noxious 
substanee. The case was formerly before us, 208 N. C., 305. 

The jury found that the plaintiff had been injured by the neghgence 
of the defendant and assessed damages, and from a judgment based upon 
the verdict the defendant appealed, assigning errors. 


D. FE. Henderson and Carswell & Ervin for plaintiff, appellee. 
John M. Robinson and Hunter M. Jones for defendant, appellant. 


Scuencx, J. The plaintiff read in evidence a portion of the examina- 
tion of George C. Snyder, secretary and treasurer and general manager 
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of the defendant corporation, taken pursuant to the statutes providing 
for the examination of adverse parties, to which the appellant reserved 
exception. The portion of the examination read was the testimony given 
in chief in response to interrogatories propounded by plaintiff’s counsel, 
and the portion of the examination not read was the testimony given on 
cross-examination in respouse to interrogatories propounded by defend- 
ant’s counsel. The testimony in chief was to the effect that the physical 
equipment, machinery, management, and location of the defendant’s 
plant had been substantially the same since December, 1930. The test1- 
mony on cross-examination was a full and detailed description of the 
machinery and of its operation in the plant of the defendant from 
December, 1930, to the present time, and was to the effect that said 
machinery was of the type in general and approved use. 

The defendant’s eleventh assigiment of error is: ‘That the court 
erred in permitting the plaintiff to imtroduce in evidence that part of 
the adverse examination of George C. Snyder taken before the trial 
consisting of questions propounded to lim by plaintiff’s counsel and 
the answers thereto, without offering the remainder of said examination, 
consisting of the cross-examination or questions propounded to him by 
the attorney for the defendant and the answers thereto.” 

This assignment raises a question that has not heretofore been pre- 
sented to this Court, namely: Can a party to an action introduce in 
evidence a part of the examination of an adverse party taken pursuant 
to the provisions of Article 44, chapter 12, Consolidated Statutes (sec- 
tions 899 to 907), without introducing the whole of such examination ? 

C. S., 902, provides that “the examination shall be taken and filed, 
; and may be read by either party on the trial.’ In Phillips v. 
Land Co., 174 N. C., 542, Clark, C. J., writes: “The examination of the 
adverse party, under Revisal, 865 (C. S., 900), is a substitute for the 
former bill of discovery, and as Revisal, 867 (C. S., 902), provides that 
it may be read by either party on the trial, it is, hke a deposition, de bene 
esse, in that it becomes ‘the evidence of the law.’ So to speak, it is 
‘canned evidence,’ kept in cold storage, for it cannot be altered.” Evi- 
dence may be altered by omissions as well as by additions or changes, 
and it would seem that the late learned Chief Justice had in mind that 
if the ‘canned evidence” was read by either party on the trial it must 
be read in toto and not “altered” by omitting a part thereof. 

The general provisions of the statutes relating to examination of 
adverse parties are In many respects similar to those of Article 8, chapter 
35, Consolidated Statutes (sections 1809 to 1822), relative to deposi- 
tions. This Court has definitely held that it is error to permit one 
party to introduce a part of a deposition in evidence without introducing 
the entire deposition. Boney v. Boney, 161 N. C., 615; Sternberg v. 
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Crohon, 172 N. C., 781; Savings Club v. Bank, 178 N. C., 403. In the 
last cited case it is said: “Plaintiff offered the deposition of one Boll, 
but declined to introduce the last question and answer. Defendant ex- 
cepted. This was error. This question has been decided differently by 
different courts, but the weight of authority is that tae party offering 
the deposition must introduce the whole of it, including the cross- 
examination.” 

We can see no valid reason why the law should require the introduc- 
tion of the whole of a deposition if any of it is to be read in evidence, 
and not require the introduction of the whole of an examination of an 
adverse party if it is to be read in evidence. On the contrary, every 
logical reason seems to dictate that there should be no differentiation. 
We therefore hold that the trial judge erred in permitting the plaintiff 
to read in evidence a part of the examination of an adverse party with- 
out requiring her to so read the whole of such examination. 

Our conclusion upon the eleventh assignment of error entitles the 
defendant to a new trial and renders any discussion of the other assign- 
ments unnecessary, 

New trial. 





LARKIN FULLER PARKER v, HATTIE JOHNSON PARKER. 
(Filed 15 June, 1936.) 


Divorce A d—Party abandoning spouse is not entitled to divorce on ground 
of two years separation. 


The right to a divorce on the ground of two years separation is based 
upon a “separation” which is predicated upon a prior agreement, and 
means more than “abandonment,” and while the applicant need not be 
the injured party, the statute does not authorize a divorce where the 
husband has separated himself from his wife, or the wife has separated 
herself from her husband, without cause and without agreement, express 
or implied. N. C. Code, 1659 (a). 


AppEeaAL by defendant from Clement, J., at March Term, 1936, of 
Rocxincuam. New trial. 

This is an action for divorce, on the ground that after their marriage 
the plaintiff and the defendant separated from each other, and since such 
separation have lived separate and apart for more than two years. 

The issues submitted to the jury were answered as follows: 

“1, Were the plaintiff and the defendant married ‘to each other, as 
alleged in the complaint? Answer: ‘Yes.’ 

“2. Have the plaintiff and the defendant lived separate and apart 
from each other for a period of two years next preceding the institution 
of this action, and the filing of the complaint? Answer: ‘Yes.’ 
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“3. Has the plaintiff been a resident and citizen of the State of North 
Carolina for one year next preceding the institution of this action? 
Answer: ‘Yes.’ 

“4. Has the plaintiff willfully abandoned the defendant and failed to 
support her adequately? Answer: ‘No.’ ” 

From judgment that the bonds of matrimony heretofore existing be- 
tween the plaintiff and the defendant be and that they are dissolved, the 
defendant appealed to the Supreme Court, assigning errors in the trial. 


W. &. Dalton and P. W. Glidewell for plaintiff. 
Pritchard & James for defendant, 


Connor, J. At the trial of this action, the court instructed the jury 
as follows: 

“The burden is on the plaintiff, gentlemen of the jury, to satisfy you 
by the greater weight of the evidence that he has lived separate and 
apart from the defendant for a period of two years or more, and if he 
has so satished you that fe has hved separate and apart from her for a 
period of two years, or for a longer period than two years, then it will 
be your duty to answer the second issue ‘Yes’; otherwise, vou would 
answer the issue ‘No,’ 

On her appeal to this Court, the defendant assigns this instruction as 
error. The assignment is sustained. 

The statute applicable to this action is chapter 72, Public Laws of 
North Carolina, 1931, as amended by chapter 163, Public Laws of North 
Carolina, 1933, and reads as follows: 

“Marriages may be dissolved and the parties thereto divorced from 
the bonds of matrimony, on appheation of either party, if and when 
there has been a separation of hushand and wife, either under a deed 
of separation or otherwise, and they have lived separate and apart from 
each other for two years, and the plaintiff in the suit for divorce has 
resided in this State for a period of one year.” N. C. Code of 1935, 
section 1659 (a). 

This statute authorizes a divoree on the application of either the hus- 
band or the wife, without regard to whether or not the applicant is the 
injured party (Long v. Long, 206 N. C., 706, 175 8. E., 85; Campbell 
v. Campbell, 207 N. C., 859, 176 8. E., 250), where there has been a 
voluntary separation, under a deed of separation or otherwise, of hus- 
band and wife, and after such separation they have lived separate and 
apart from each other for two years. It does not authorize a divorce 
where the husband has separated himself from his wife, or the wife has 
separated herself from her husband, without cause and without an agrec- 
ment, express or implied, although after such separation, he or she has 
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lived separate and apart from the abandoned wife or husband for two 
years. It is manifest from the language of the statute that 1t was not 
the purpose of the General Assembly to authorize a divorce in this State 
where a husband has abandoned his wife, without cause, as in the instant 
ease, and in disregard of his legal and moral duty, has absented hinself 
from her for more than two years, although he has from time to time 
provided her with money for her support. 

The word “separation,” as applied to the legal status of a husband 
and wife, means more than “abandonment”; it means “A cessation of 
cohabitation of husband and wife, by mutual agreement.” Lee v. Lee, 
182 N.C, 61, 108 S. E., 352. 

Where a husband and wife have lived separate and apart from each 
other for two years, following a separation by mutual agreement, express 
or implied, their marriage may be dissolved; but where they have lived 
separate and apart from each other for two years, without a previous 
agreement between them, neither is entitled to a divorce, under the 
statute, C. S., 1659 (a). 

The defendant is entitled to a new trial. It is so ordered. 

New trial, 





STATE v. ARTHUR ROBERTSON, 


(Filed 15 June, 1936.) 


1. Criminal Law J a— 

Insutticiency of the evidence to support the verdict may not be taken 
advantage of by motion in arrest of judgment, since want of evidence to 
support the verdict is not an error or defect in the record. 

2. Criminal Law I l— 

Where there is plenary evidence of defendant's guilt of the crime 
charged, a judgment upon a verdict of guilty of a lesser degree of the 
erime will not be held for error for want of evidence of guilt of such 
degree of the crime, the judgment in such case being favorable to de- 
fendant. 


AprprEAL by defendant from Clement, J., at January Term, 1936, of 
Rocxincuam. No error. 

The defendant was tried on an indictment in which he was charged 
with burglary in the first degree, as defined by statute, C. S., 4232. He 
entered a plea of not guilty. 

At the trial there was evidence for the State tending to show that the 
defendant was discovered in the dwelling house of George Stanley and 
his wife, Mae Stanley, in Rockingham County, some time between 6 and 
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7 o'clock p.m., on 5 December, 1935, and that he had entered said dwell- 
ing house with the felonious intent to steal and carry away certain 
articles of personal property then in said dwelling house. 

There was evidence for the State tending to show further that the 
defendant had broken into and entered said dwelling house, during the 
nighttime, while the same was occupied, with the felonious intent as 
charged in the indictment. An inference was permissible, however, from 
said evidence that at the time the defendant entered said dwelling house, 
the same was unoccupied. 

The evidence for the State tended to show that when the defendant 
was discovered in said dwelling house by Mrs. Mae Stanley, upon her 
return from a visit to a neighbor, he assaulted her, and that when she 
screamed and fired her pistol, he ran from the house, and that as he ran 
he dropped certain articles of personal property which he had taken and 
carried away from said house. 

The evidence for the defendant tended to sustain his defense that at 
the time the eritme charged in the indictment is alleged to have been 
committed, he was elsewhere. The testimony of the defendant to that 
effect was strongly supported by the testimony of witnesses for the de- 
fendant, whose credibility was not impeached. 

All the evidence was submitted to the jury, under a charge by the 
judge, to which there was no exception by the defendant. 

The jury returned as their verdict: “Guilty of an attempt to commit 
burglary in the second degree.” 

The defendant moved for the arrest of judgment on the ground that 
there was no evidence at the trial tending to support the verdict returned 
by the jury. The motion was denied, and the defendant excepted. 

From judgment that he be confined in the county jail of Rockingham 
County for a term of eighteen months, and that he be assigned to work 
under the supervision of the State Highway and Public Works Com- 
mission, the defendant appealed to the Supreme Court, assigning as error 
the refusal of the trial court to allow his motion for arrest of judgment, 
and the judgment. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Jule McMichael and Sharp & Sharp for defendant. 


Connor, J. There was no error in the refusal of the trial court to 
allow defendant’s motion for the arrest of judgment in this action, on 
the ground that there was no evidence at the trial to support the verdict 
returned by the jury. In the absence of any error or defect on the face 
of the record in this action, the motion for the arrest of judgment was 


268 IN THE SUPREME COTRT. [210 


Qi SS 


MILLER 2. POTTER, 





properly denied. The want of evidence at the trial to support the ver- 
dict is not a defect or error in the record, for which the judgment may 
be arrested. S. v0. Melnight, 196 N. C., 259, 145 S. E., 281. 

It may be conceded that all the evidence for the State, if belreved by 
the jury, showed that defendant is guilty of burglary in the second 
degree, at least, and that there was no evidence tending to show that 
defendant 1s guilty only of an attempt to commit burglary in the second 
degree. It does not follow, however, that the acceptanee by the court 
of the verdict returned by the jury was error prejudicial to the defend- 
ant. In S. «. Smith, 201 N. C., 494, 160 S, E., 577, it is said: “A 
verdict for a lesser degree of the erime charged is logically permissible 
only when there is evidence tending to support a milder verdict, although 
there are decisions to the effect that 1f without supporting evidence a 
verdict is returned for the lesser offense, it will not be disturbed because 
it is favorable to the prisoner. 8S. v. Ratcliff, 199 N. ©., 9, 153 8. E., 
605.” 

In the instant case, the defendant does not contend in this Court that 
he is entitled to a new trial. Huis contentions that there was error in the 
refusal of his motion for arrest of the judgment, and in the judgment, 
cannot be sustained. The judgment is affirmed. 

No error. 





ELIZABETH T. MILLER, ADMINISTRATRIX oF W. R. MILLER, Ano ELIZA- 
BETH TT. MILLER, INDIVIDUALLY, AND MARY ELIZABETH MILLER, 
BY HER NExT FRIEND, ELIZABETH T. MILLER, v. WORTH POTTER 
AND WIFE, ANNIE LE. POTTER, M. A. HATCHER, HOME MORTGAGE 
COMPANY, MORTGAGH SERVICE CORPORATION, THE FIDELITY 
BANK, AND VY. 8S. BRYANT, SUBSTITUTED TRUSTEE, 


(Filed 15 June, 1986.) 


1. Mortgages G b—Where mortgage debt is paid from proceeds of insur- 
ance on life of purchaser assuming debt, his estate is not entitled to 
subrogation as against subsequent purchasers who assumed debt. 


The transferee of the equity of redemption assumed the mortgage 
debt by agreement in his deed, and the mortgagee took out and paid the 
premiums on a policy of insurance on his life, in which it was named 
beneficiary. The equity of redemption was thereafter transferred, con- 
secutively, to two other purchasers, each of whom assumed the mortgage 
debt. The original purchaser of the equity died, and the mortgagee 
applied the proceeds of the insurance policy to the payment of the debt 
and sent the canceled mortgage to the last purchaser. JZc/ld: The estate 
of the original purchaser of the equity of redemption is not entitled to be 
subrogated to the rights of the mortgagee as against the later transferees 
of the equity, since neither the original purchaser of the equity nor his 
estate paid the mortgage debt. 
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2. Subrogation A a— 

The right to subrogation arises from the payment of a debt for which 
another is primarily liable, and where it appears that the party claiming 
such right has not paid the debt, but that the debt was paid out of insur- 
ance funds in which he had no interest, the asserted right of subrogation 
fails. 

3. Insurance D b— 


A creditor has an insurable interest in the life of his debtor, and as the 
beneficiary has a vested interest in the policy, and upon the death of the 
insured, neither his heirs at law nor his personal representative may sue 
to recover the proceeds of the policy, but the creditor beneficiary must 
apply the proceeds of the policy to the payment of the debt. 


stacy, C. J., and Devin, J., dissent. 


APPEAL by defendants from Phillips, J., at February Term, 1936, of 
Ricumoxp. Modified and affirmed. 


W. &. Jones for plaintiffs, appellees. 
A. wd, Stach and Nash LeGrand for defendants Worth Potter and 
wife, appellants, 


ScHEenck, J. This was a civil action, heard upon the pleadings and 
findings of fact by a referee. The findings of fact, to which no excep- 
tions were filed, were substantially as follows: On 15 October, 1928, the 
Home Mortgage Company made a loan in the sum of $3,000 to one 
M. W. Nash and wife, and took a deed of trust to secure the same on a 
house and lot in Hamlet, North Carolina. On May 17, 1929, M. W. 
Nash and wife conveyed the said house and lot to W. R. Miller. As 
part of the purchase price, Miller “assumed and agreed to pay” said 
deed of trust. On 11 June, 1929, to better secure the loan the Home 
Mortgage Company, under the provisions of the deed of trust, took out 
a twelve-year term reducing policy of insurance on the life of Miller in 
the sum of $3,000, had itself made the beneficiary in the policy, and paid 
the premiums thereon. On 8 September, 1930, Muller and wife con- 
veyed said house and lot to M. A. Hatcher, who also assumed the pay- 
ment of said debt just as Miller had done. On 19 September, 1930, 
Hatcher conveyed said house and lot to Worth Potter and wife, Annie E. 
Potter, who also assumed the payment of said debt just as Miller and 
Hatcher had done. On11 March, 1938, while title to said house and lot 
was in Worth Potter and wife, W. R. Miller died, and in December, 
1933, the creditor beneficiary, the Home Mortgage Company, collected 
insurance in the amount of $2,475.89, marked the deed of trust paid, and 
mailed the same to Worth Potter, who had it canceled of record. 

Elizabeth T. Miller, widow of W. R. Muller, later qualified as his 
administratrix, and with his only child, Mary Elizabeth Miller, brought 
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this action (a) to recover the balance of the insurance proceeds over and 
above the indebtedness; (b) for subrogation to the rights of the creditor 
to that part of the insurance proceeds used in paying the indebtedness; 
and (c) to have the deed of trust restored and the cancellation on the 
record stricken out, to the end that the estate of W. R. Miller should hold 
the deed of trust as a valid and subsisting lien against said house and lot 
in Hamlet, North Carolina. 

Upon the findings of fact of the referee, the court drew conclusions of 
law and entered judgment in accord with the prayer of the plaintiffs. 

All parties agreed that the $226.18, representing the balance of insur- 
ance money after the total indebtedness secured by the deed of trust had 
been paid, should be recovered by the plaintiffs, and the portion of the 
judgment that so adjudges is affirmed. 

Upon the facts found, but one question is presented, namely: Can the 
legal representatives of W. R. Miller, deceased, invoke the principle of 
subrogation to the securities held by the creditor, the Home Mortgage 
Company ? 

When W. R. Miller bought from Nash and assumed payment of the 
debt he became lable as principal, and when he sold to Hatcher he be- 
eame liable also as surety. He was thereafter liable as both principal 
and surety. Bank v. Page, 206 N. C., 18. The Home Mortgage Com- 
pany, as creditor, could have sued Miller on his contract of assumption 
without foreclosing the deed of trust. Hector v. Lyda, 180 N. C., 577. 
By the application of the proceeds of the insurance policy to the pay- 
ment of the debt secured by the deed of trust Muller’s estate had its 
debt paid. However, while the debt of Muiller’s estate was paid, neither 
Miller nor his estate paid it, and since neither paid the debt, the estate 
is not entitled to subrogation. Mtna Infe Ins. Co. v. Middleport, 124 
U. S., 584, 31 L. Ed., 537, “It is generally held that the doctrine of 
subrogation requires that the person seeking its benefit must have paid 
a debt due to a third person before he can be substituted to that per- 
son’s rights.” 25 R. C. L., par. 4, p. 1815. True, if Miller or his 
estate had been compelled to pay the debt he or his representative would 
have been subrogated to the rights of the creditor, the Home Mortgage 
Company. Moring v. Privott, 146 N. C., 558; Hina Infe Ins. Co. v. 
Middleport, supra. 

As a creditor of W. R. Miller, the Home Mortgage Company had an 
insurable interest in his life, Maynard v. Ins. Co., 182 N. C., 711, and 
as the beneficiary in the policy had a vested interest therein, which 
could not be destroyed or altered by any action of the insured. Walser 
v. Ins, Co., 175 N. C., 850, Neither the heirs at law, next of kin, nor 
the administratrix of the insured can sue for the proceeds of a policy 
payable to a third party. Jlaynard v. Ins. Co., supra. 
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It was the right, if indeed not the duty, of the creditor, the Home 
Mortgage Company, as beneficiary under the policy to apply the pro- 
ceeds thereof to the payment of the debt. This was the purpose for 
which the insurance was taken out. By so applying the proceeds of 
the policy the creditor, the Home Mortgage Company, released the 
estate of Miller, as well as Nash, Hatcher, and the Potters from any 
further hability without cither of them having to pay any part of the 
debt. 

That portion of the judgment which adjudges that the plaintitfs are 
entitled to be subrogated to the rights of the creditor to that part of the 
proceeds of the imsurance policy appled on the payment of the debt 
secured by the deed of trust, $2,249.21, and ordering the rescission of 
the cancellation of the deed of trust is reversed. 


Modified and affirmed. 


stacy, C. J., and Drevin, J., dissent. 








STATE v. ALGER SPILLMAN, 
(Filed 15 June, 1936.) 


1. Bastards B c—Statute making willful neglect to support illegitimate 
child a misdemeanor held not to violate due process of law. 

N. C. Code, 276 (a), making the parent’s willful neglect to support his 
illegitimate child a@ misdemeanor, does not viclate due process of law or 
impose imprisonment but by the law of the land (14th Amendment to 
the Federal Constitution, Art. I, see. 17, of the Constitution of North 
Carolina), since the statute raises no presumption against a person 
accused thereunder, the failure to support being evidence of willfulness, 
but raising no presumption thereof, but to the contrary, the statute re- 
quires the State to overcome the presumption of innocence both as to the 
willfulness of the neglect to support the illegitimate child and defendant’s 
paternity of the child. 


2. Same—Paternity of child need not be judicially determined prior to 
prosecution of defendant for his willful neglect to support it. 

It is not necessary to a prosecution for willful neglect to support an 
illegitimate child that defendant's paternity of the child should be first. 
judicially determined, but the State must prove on the trial, first, defend- 
ant’s paternity of the child, and then his willful neglect or refusal to 
support the child. 


3. Criminal Law I g— 

A party must aptly tender written request for special instructions 
desired by him in order for an exception to the charge for its failure to 
contain such instructions to be considered on appeal. C. 8., 565. 

Stacy, C. J., dissenting. 
Connor, J., concurs in dissent. 
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AppEAL by the defendant from Clement, J., at February Term, 1936, 
of Forsytu. No error. 


Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Bruton for the State. 
Webster & Little and Ingle & Rucker for defendant, appellant. 


Scuenckx, J. The defendant was tried and convicted upon a bill of 
indictment charging a violation of section 1, chapter 228, Public Laws 
1933, section 276 (a) of N. C. Code of 1935 (Michie), which reads: 
“Any parent who willfully neglects or who refuses to support and main- 
tain his or her illegitimate child shall be guilty of a misdemeanor, and 
subject to such penalties as are hereinafter provided.” 

The prosecuting witness testified that she and the defendant had inti- 
mate relations during the month of April, 1934, that she became preg- 
nant in May, 1934, and that her child was born 3 January, 1935, and 
that the defendant was the father of her child; she further testified that 
the defendant had furnished nothing toward the support of the child, 
and that although she had charged the defendant with being the father 
of her child, she did not procure a warrant for him until December, 
1935. The State offered other adminicular evidence. The defendant 
offered no evidence. 

At the close of the evidence, the defendant moved for judgment of not 
guilty and dismissal, and the court’s refusal to grant this motion gives 
rise to the only question presented on this appeal. 

The defendant contends in his brief that the statute contravenes the 
“due process” clause of the 14th Amendment to the United States Con- 
stitution, and section 17, Article I, of the North Carolina Constitution, 
providing that no person shall be imprisoned but by the law of the land, 
and relies upon S. v. Griffin, 154 N. C., 611. The reasoning in that 
case 18 not applicable to the case at bar. There is no presumption pre- 
scribed by the statute under which the defendant was convicted. On the 
contrary, this Court specifically held in S. v. Cook, 207 N. C., 261, that 
“The father of an illegitimate child may be convicted of neglecting to 
support such child only when it is established that such neglect was 
willful, that 1s, without just cause, excuse, or justification. The willful- 
ness of the neglect 1s an essential ingredient of the offense, and as such 
must not only be charged in the bill, but must be proved beyond a reason- 
able doubt. The presumption of innocence with which the defendant 
enters the trial includes the presumption of innocence of willfulness in 
any failure on his part to support his illegitimate child. The failure to 
support may be an evidential fact tending to show a willful neglect, but 
it does not raise a presumption of willfulness.” 


N.C.] SPRING TERM, 1936. 273 





STATE v. BROOKS. 


The defendant further contends in his brief that he could not be con- 
vieted of willfully refusing to support the child until it had been judi- 
cially determined that he was the father thereof, or until he had ac- 
knowledged the paternity thereof. This position is untenable. The 
statute makes it a crime for any parent to willfully neglect or refuse 
to support and maintain his illegitimate child. The first essential 
element of the offense, which the State is called upon to establish, is the 
defendant’s paternity of the child, and then the willful neglect or re- 
fusal to support. 

There is no exception to the charge except to the failure to charge the 
jury as set forth in an assignment of error. This assignment is un- 
tenable, since there was no written request for such an instruction. 
C. §., 565. The charge was in accord with the principle enunciated in 
S. v. Cook, supra. 

On the record we find 

No error. 


Stacy, C. J., dissenting: It is not perceived how one can be guilty 
of a willful neglect of duty until he first knows that duty belongs to him. 
S. v. Cook, 207 N. C., 261, 176 8. E., 757; S. v. Falkner, 182 N. C., 793, 
108 S. E., 756. In May, 1934, the prosecuting witness charged the 
defendant with being the father of her unborn child, which he denied. 
Thereafter no demand was ever made upon him for the support of said 
child, which was born 3 January, 1935. The mother testifies: “I haven’t 
made any demand on the defendant. I haven’t asked him for any sup- 
port for my child.” Moreover, there is nothing on the record to show 
whether the prosecuting witness is married or single, or whether her 
child is legitimate or illegitimate. 

The verdict is not supported by the record. 


Connor, J., concurs in dissent. 





STATE vy. THURSTON BROOKS. 
(Filed 15 June, 1936.) 


Automobiles G b—Jury must find that truck’s attachment was trailer as 
defined by statute before applying speed limit of thirty miles per hour. 


Where the evidence in a prosecution for manslaughter is not conclusive 
as to whether the truck operated by defendant had attached thereto a 
trailer or semitrailer as defined by sec. 1, ch. 148, Public Laws of 1927 
(N. ©. Code, 2621 [1]), and all the evidence shows that the defendant was 
driving the truck between thirty and thirty-five miles per hour, it is error 
for the court to instruct the jury that defendant’s speed was limited 
to thirty miles per hour as prescribed for trucks with trailers attached, 
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under see. 2, ch, 285, Public Laws of 1981 (N. C. Code, 2621 [46a]), the 
burden being upon the State to prove that the ‘truck had a trailer at- 
tached thereto as defined by statute in order to reduce the maximum 
lawful speed at which the vehicle might be operated from thirty-five miles 
per hour as prescribed for trucks without trailers, to thirty miles per 
hour, as laid down in the charge. 


Aprra by the defendant from Williams, J., at October Term, 1935, 
of Penper. New trial. 

This was a criminal action, wherein the defendant was convicted of 
manslaughter. It was the contention of the State that the deceased, 
while walking on the edge of the highway, was killed by being struck 
by an attachment to a motor vehicle operated in an unlawful manner by 
the defendant. 

From judgment based upon the verdict the defendant appealed, as- 
signing errors. 


Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Bruton for the State. 
J. A. Jones for defendant, appellant. 


Scurenck, J. The appellant’s fifth assignment of error is to a por- 
tion of the court’s charge as follows: 

“No motor vehicle designed, equipped for, or engaged in transporting 
property shall be operated over the highways of the State at a greater 
rate of speed than 35 miles, and no such motor vehicle to which a trailer 
is attached shall be operated over such highways at a greater rate of 
speed than 30 miles an hour. I charge you in the case that you are now 
considering, under the evidence here, the speed limit as read to you as 
30 miles an hour applies.’ The foregoing charge assumes that the 
defendant was operating a motor vehicle to which a trailer was attached. 
The evidence does not warrant the court in assuming, as a matter of law, 
that the attachment to the truck driven by the defendent was a trailer. 
It is true that all of the evidence tends to show, and that the defendant 
does not deny, that there was an attachment to the mctor vehicle oper- 
ated by him, but since the statute makes a distinction between a trailer 
and a semitrailer, and applies the 30 miles per hour |:mitation only to 
trucks with trailers attached, 1t was error to assume that the attachment 
to the motor vehicle operated by the defendant was a trailer. 

Section 1, chapter 148, Public Laws 1927, reads: 

“Section 1. Definitions. The following words and phrases when 
used in this act shall for the purpose of this act have the meanings 
respectively ascribed to them in this section. 

“(o) ‘Trailer.’ Every vehicle without motive pone designed for 
carrying property or passengers wholly on its own structure and for 
being drawn by a motor vehicle. 
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“(h) “Semitrailer.’ Every vehicle of the trailer type so designed and 
used in conjunction with a motor vehicle that some part of its own 
weight and that of its own load rests upon or is carried by another 
vehicle.’ These provisions are brought forward as section 2621 (1), 
N. C. Code of 1935 (Michie). 

Section 2, chapter 235, Public Laws 1931, amends chapter 148, Public 
Laws 1927, by adding thereto: ‘Section 69. Restrictions on speed of 
trucks. No motor vehicle designed, equipped for, or engaged in trans- 
porting property shall be operated over the highways of the State at a 
greater rate of speed than thirty-five (85) miles an hour, and no such 
motor vehicle to which a trailer is attached shall be operated over such 
highways at a greater rate of speed than thirty (30) miles an hour.” 
This amendment 1s brought forward as section 2621 (46a) of N. C. 
Code, supra. 

The defendant testified: “I was driving between 30 and 35 miles an 
hour, around 33. I had been driving it right around 33.” The witness 
who was sitting on the seat of the truck with the defendant testified: 
“As we approached the point of this accident this truck was traveling 
between 380 and 35. It wouldn’t do but 35 at the very best.” There is 
no evidence in the record that the truck was being driven by the de- 
fendant at a greater rate of speed than 35 miles per hour. It was there- 
fore of vital importance to the defendant that the jury be instructed 
that before they could find that he had violated the statute last quoted 
they must find beyond a reasonable doubt that there was attached to the 
motor vehicle operated by him a trailer as defined in the statute. 

The only evidence in the record directly bearing upon the question as 
to whether the attachment to the truck driven by the defendant was a 
trailer or a semitrailer is the statement of a State’s witness, who testified 
that “the front of the trailer was built on the chassis of the truck.” 
While this witness speaks of the attachment as a trailer, his statement 
that the front thereof “was built on the chassis of the truck” would seem 
to indicate that it was indeed a semitrailer. However this may be, the 
burden was upon the State to satisfy the jury beyond a reasonable doubt 
that the attachment was a trailer before they could apply the 380 miles 
per hour limitation to the speed of the motor vehicle involved, and the 
defendant was entitled to have the jury so instructed, and it was there- 
fore error for the court to charge the jury that “in the case you are now 
considering wider the evidence here the speed limit as read to you as 30 
miles an hour applies.” 

Our conclusion upon the fifth assignment of error renders any dis- 
cussion of the other assignments unnecessary. 

New trial. 
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L.. H. BECK, TRUSTEE IN BANKRUPTCY OF THE HSTATE oF A. G. BLANCHARD, 
SR., BaxKrupt, v. DEXTER BLANCHARD, MAGGIE E. BLANCHARD, 
A. J. BLANCHARD, A. G. BLANCHARD, JR., AnD OTHERS. 


(Filed 15 June, 1986.) 


Deeds A a—Instrument in this case held a deed and not a will. 


A husband and wife executed a paper writing purporting to convey 
the lands therein described, but stipulating that it was understood that 
they “retain and reserve to themselves their right and title to all the 
above lands during their life, and this deed to become effective at and 
after the death” of the husband and wife. Held: The instrument is a 
deed and not a will, since it evidences the intent that title should pass 
to the person therein named upon the execution of the instrument, 
reserving the right of possession in the husband and wife, and the instru- 
ment conveys the title with the right to possession postponed until after 
the death of the surviving husband or wife. 


AppeaL by defendants from Barnhill, J., at March Term, 1936, of 
Wake. Reversed. 

This is an action to recover judgment that a certain paper writing, 
dated 15 September, 1931, and executed by A. G. Blanchard and his 
wife, Maggie E, Blanchard, purporting to convey the lands described 
therein to the defendants, is ineffective and inoperative as a deed of 
conveyance, because of certain provisions contained in said paper writ- 
ing, or, if said paper writing is a deed of conveyance, that it is void, 
beeause executed without consideration and in fraud of creditors, and 
for judgment in either case that plaintiff is the owner and is entitled to 
the immediate possession of the lands described in said paper writing, 
as an asset of the estate of A. G. Blanchard, bankrupt. 

The action was heard on plaintiff’s motion for judgment on the admis- 
sions in the pleadings that the paper writing described in the complaint 
is ineffective and inoperative as a deed of conveyance. The facts ad- 
mitted in the pleadings are as follows: 

On 15 September, 1931, A. G. Blanchard and his wife, Maggie E. 
Blanchard, executed a paper writing, which purports to convey the lands 
described therein to the defendants, subject to the following provision 
which is contained in the paper writing: 

“Tt 1s expressly understood that the said A. G. Blanchard, Sr., and his 
wife, Maggie E. Blanchard, do hereby retain and reserve to themselves 
their right and title to all the above lands during their life, and this 
deed to become effective at and after the death of A. G. Blanchard, Sr., 
and his wife, Maggie Blanchard.” 


NC || SPRING TERM, 1936. 277 
BEcK v. BLANCHARD. 


The said paper writing was duly recorded in the office of the register 
of deeds of Wake County on 29 October, 1931. 

After the said paper writing had been recorded, in a proceeding in 
bankruptey pending in the District Court of the United States for the 
Eastern District of North Carolina, on or about 19 May, 1932, A. G. 
Blanchard, Sr., was duly adjudged a bankrupt, and thereafter the plain- 
tiff was clected, appointed, and duly qualified as trustee in bankruptcy 
of the estate of A. G. Blanchard, Sr., bankrupt. Thereafter, and prior 
to the commencement of this action, A. G. Blanchard, Sr., died, leaving 
surviving as his widow the defendant Maggie E. Blanchard. 

At the hearing of plaintiffs motion, the court was of opinion that the 
paper writing dated 15 September, 1931, and executed by A. G. Blanch- 
ard, Sr., and his wife, Maggie EK. Blanchard, is ineffective and inopera- 
tive as a deed of conveyance, because of the provisions contained therein 
whereby «A. G. Blanchard and his wife, Maggie E. Blanchard, retained 
and reserved to themselves their right and title to the lands described in 
said paper writing, and whereby they declared that it was understood 
that said paper writing was to become effective at and after the death of 
the said A. G. Blanchard, Sr., and his wife, Maggie E. Blanchard, and 
accordingly so adjudged. 

It was further ordered and adjudged by the court that the plaintiff, 
as trustee in bankruptcy of the estate of A. G. Blanchard, Sr., bankrupt, 
is the owner and is entitled to the immediate possession of the lands 
described in the paper writing, subject to the dower rights of the de- 
fendant Maggie E. Blanchard, widow of A. G. Blanchard, Sr., deceased. 

The defendants excepted to the judgment and appealed to the Supreme 
Court, assigning as error the signing of the judgment by the court. 


Burgess & Baker for plaintrff. 
John W. Hinsdale for defendants. 


Connor, J. It is manifest, we think, from the language of the paper 
writing which was executed by A. G. Blanchard, Sr., and his wife, 
Maggie E. Blanchard, on 15 September, 1931, that it was their inten- 
tion thereby to convey the lands described in the paper writing to the 
defendants, reserving the right to the possession of said lands to them- 
selves during their joint lives, and to the survivor during his or her life. 
It is clear that it was not their intention to devise said lands to the 
defendants. The paper writing is therefore a deed and not a will. See 
Phifer v. Mullis, 167 N. C., 405, 83 S. E., 582. In that case it is said: 
“Tf the grantor intended that the title to the property described in it 
should pass eo instante upon execution to the grantee, it (2.e¢., the paper 
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writing) is a deed, although the interest conveyed or the enjoyment of 
it 1s postponed until the death of the grantor.” 

The effect of the clause contained in the paper writing, and set out in 
the statement of the case, when properly construed (see Dick v. Muller, 
150 N. C., 68, 63 8. E., 176), is to postpone the right of the defendants 
to the possession of the lands conveyed to them to the death of the 
grantors. The title to the lands described in the paper writing vested 
in the defendants immediately upon the execution and delivery of the 
paper writing. 

The judgment is reversed and the action remanded to the Superior 
Court of Wake County for the trial of the issues raised by the pleadings. 

Reversed. 





MRS. DELLA LUTHER vy. J. W. LEMONS anp W. G. SMITHERMAN 
and 
RAYMOND LUTHER vy. J. W. LEMONS anv W. G. SMITHERMAN. 


(Filed 15 June, 1936.) 


1. Limitation of Actions C a—Where endorser waives extension of time, 
payment of interest by maker for definite extension prevents running 
of statute in favor of endorser. 

Where the face of the note contains an agreement of the parties to 
remain bound, notwithstanding any extension of time granted the prin- 
cipal debtor, and waiver of notice of such extension, successive payments 
of interest for one year in advance by the maker and extension of the 
maturity of the note for one year from such payment by request of the 
maker, prevents the running of the statute of limitations in favor of an 
endorser before delivery, and the cause of action against such endorser 
accrues at the expiration of the last extension of time for the definite 
period of one year. 


2. Bankruptcy E c— 


The discharge in bankruptcy of the maker of a note does not affect 
the liability of an endorser of the note before delivery. 


AppEALs by plaintiffs from Clement, J., at September Term, 1935, 
of Montrcomery. New trial. 

The above entitled actions were consolidated for trial by consent, and 
were tried together on the issues arising on the pleadings in each action. 
Both actions were begun on 31 October, 1934. 

On 24 January, 1927, the defendant J. W. Lemons executed and 
delivered to the plaintiffs, respectively, two notes, one in the sum of 
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$1,800, payable to the plaintiff Mrs. Della Luther, and the other in the 
sum of $1,200, payable to the plaintiff Raymond Luther. The consid- 
eration for each note was money loaned to the defendant J. W. Lemons 
by the payee in said note. Each of said notes was due and payable one 
year after its date, with interest after its maturity at the rate of six per 
cent per annum until paid, and was endorsed before its delivery by the 
defendant W. G. Smitherman. Each of said notes at the time it was 
executed by the defendant J. W. Lemons, and at the time it was en- 
dorsed by the defendant W. G. Smitherman, contained a paragraph as 
follows: 

“All parties and endorsers to this note hereby waive protest, presenta- 
tion and notice of dishonor, and agree to continue and remain bound for 
payment of this note, and interest, notwithstanding any extension of 
time granted to the principal debtor, hereby waiving all notice of such 
extension of time.” 

The defendant J. W. Lemons, as maker and as principal debtor, paid 
interest on each of said notes annually, in advance, up to and including 
24 January, 1931. At his request, the maturity of said note was ex- 
tended by the holder for one year from the date of each payment of 
interest. The defendant W. G. Smitherman had no notice of such 
extension and did not know until some time during the year 1933 that 
said notes had not been paid at their maturity by the defendant J. W. 
Lemons. 

On 28 April, 1931, the defendant J. W. Lemons filed a petition in 
bankruptcy, and on 3 July, 1931, received his discharge. The plaintiff 
in each of the actions filed a claim in the bankrupt court against the 
estate of the bankrupt, and received a dividend from said estate which 
was duly credited on his note. Since his discharge, the defendant J. W. 
Lemons has made payments on each of said notes, which have been duly 
credited by the holder of said note. 

The court instructed the jury that each of the actions is barred as to 
the defendant W. G. Smitherman by the three-year statute of limita- 
tions, that plaintiff in said action is not entitled to recover of the said 
defendant, and that the jury should answer the 2d issue “Yes,” and 3d 
issue “Nothing.” 

The plaintiffs duly excepted to these instructions. 

In accordance with the instructions of the court, the jury found in 
answer to issues submitted by the court in each action that said action 
is barred as to the defendant W. G. Smitherman by the statute of limi- 
tations, as alleged in the answer, and that plaintiff in said action is not 
entitled to recover of the said defendant. 
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From judgments in accordance with the verdict, the plaintiffs ap- 
pealed to the Supreme Court, assigning as error the instructions of the 
court to the jury on the 2d and 3d issues, 


J, M. Daniel, Jr., for plaintiffs. 
Howard M. Klutz and R. T, Poole for defendant W. G. Smitherman. 


Connor, J. The evidence for the plaintiffs at the trial of these 
actions tended to show that the maturity of each of the notes sued on 
was extended from year to year, by the plaintiff in each action, as the 
holder of said note, at the request of the defendant J. W. Lemons, the 
maker, and therefore the principal debtor on each note, to 24 January, 
1932. By reason of such extensions, the cause of action on each note did 
not accrue until 24 January, 1932. Both actions were begun on 31 Octo- 
ber, 1934. Neither action is therefore barred by the three-year statute 
of limitations as against the defendant W. G. Smitherman, who at the 
time he endorsed both notes agreed to continue and remain bound for the 
payment of said notes, notwithstanding any extension of time granted to 
the principal debtor, and waived all notice of such extensions. 

In Bank v. Lessee, 207 N. C., 71, 175 S. E., 826, it is said: “Ordi- 
narily, payments made by a principal will not deprive an endorser of 
the benefit of the defense of the bar of the statute of limivations. Houser 
v. Fayssoux, 168 N. C., 1, 838. E., 6925 Franklin v. Franks, 205 N. C., 
96, 170 S. E., 692. This principle, however, does not apply where the 
endorser has consented in the body of the instrument itself to such 
extensions; provided, of course, that such extensions are for a definite 
period of time. evell v. Thrash, 182 N. C., 803, 44 S. E., 596.” See 
liller v. Bumgarner, 209 N. C., 735, 184 8. E., 468. 

The discharge of the defendant J. W. Lemons in the bankruptcy pro- 
ceeding instituted by the petition filed by him did not affect the liability 
of the defendant W. G. Smitherman as an endorser on the notes sued on. 
Section 34 of the National Bankruptcy Act is as follows: “The liability 
of a person who is a codebtor with, or guarantor or In any manner a 
surety for, a bankrupt, shall not be altered by the discharge of such 
bankrupt.” 

For error in the peremptory instructions of the court on the 2d and 3d 
issues submitted to the jury, the plaintiffs are each entitled to a new 
trial. It 1s so ordered. 

New trial. 
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LILLA Y. ALEXANDER, Executrix or J. E. ALEXANDER, SR., v. ABNER 
ALEXANDER, VIRGINIA ANNE ALEXANDER, NANCY ALEXANDER, 
ISADORE ALEXANDER, WEBB 8S. ALEXANDER, LILLA Y. ALEX- 
ANDER, JOSEPH E. ALEXANDER, JR. FRANCES WINGEIELD 
ALEXANDER (ORIGINAL PARTIES DEFENDANT), AND JOE W. JOHNSON, 
GUARDIAN AD LITEM (ADDITIONAL PARTY DEFENDANT). 


(Filed 15 June, 1936.) 
Wills E b—Devise in this case held for life with full power of disposition, 


and not a devise in fee simple. 


The language of the will involved read, “I lend to my wife the balance 
of my estate . . . for and during her widowhood,’ with full power 
of disposition, “and at the termination of her preceding particular estate 
the balance of my estate to be equally divided between my two children.” 
iicid: The word “lend” is equivalent to “sive” or “devise,” and the devise 
created an estate limited at most to the life of the widow, and did not 
convey to the widow a fee simple, notwithstanding the provisions of 
C. 8., 4162, and notwithstanding the rule that a gift of an estate to a 
person generally or indefinitely with power of disposition ordinarily car- 
ries the fee, since it is apparent from the words of the devise that testator 
did not intend to confer the fee simple. 


APPEAL by plaintiff and by defendant Frances Wingfield Alexander 
from Jfi/l, J., at March Term, 1936, of Forsyru. 

Action to construe certain provisions in the will of J. E. Alexander, 
Sr., deceased, and heard upon agreed statement of facts. 

The testator died leaving a widow, the plaintiff, and two children, 
one a son by a former marriage, and the other a daughter by the last 
marriage, Frances Wingfield Alexander, represented here by a guardian 
ad litem. 

The testator’s estate consists largely of real estate of the appraise: 
value of $52,000, with indebtedness of about $16,000. 

In Item 3 of the testator’s will is contained the followmg provision: 

“T lend to my said wife the balance of my estate not covered in items 
one and two above, for and during her widowhood, and authorize in as 
full and ample manner as L am able to do for her to sell any part of it 
she may think desirable, without any order of court, and to execute 
such conveyance as may be necessary, and not to mit herself in any 
amount she may wish to spend; and at the termination of her preceding 


between my two eluildren.” 

The principal controversy was as to the proper construction of the 
quoted provision in the will. Plaintiff contended that this gave her a 
fee simple estate in the property devised, while the guardian ad litem 
for infant defendants presented the opposite view. 
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The court below held that, while the plaintiff had full power of dispo- 
sition of the property and to the use of the proceeds, so much of the 
property or its proceeds as remained unused or undisposed of at the 
time of her remarriage or death should be equally divided between the 
testator’s two children. 

From judgment in accordance with this ruling, the plaintiff and the 
defendant Frances Wingfield Alexander, by her guardian ad litem, ap- 
pealed. 


W. 7. Wilson for plaintiff, appellant. 
Joe W. Johnson for defendant, appellant. 


Devin, J. The language used by the testator in the third item of his 
will clearly conveys his intention. In substance he says: “I lend to my 
wife the balance of my estate . . . for and during her widowhood” 
with full power of disposition, “and at the termination of her preceding 
particular estate the balance of my estate to be equally divided between 
my two children.” 

The word “lend” used in this item of the will was equivalent to ‘‘give” 
or “devise.” Jarman v. Day, 179 N. C., 318; Smith ve Smith, 178 
N, C., 124; Sessoms v. Sessoms, 144 N. C., 121. 

The devise to his wife during her widowhood lmited the estate given 
her, at most, to a life interest. Sink v. Sink, 150 N. C., 444; In re 
Broohs, 125 N. C., 136. 

Blackstone lays it down that an estate granted to a woman during 
widowhood will be reckoned an estate for life because the time for which 
it will endure being uncertain, it may possibly last for life if the con- 
tingency upon which it is to determine does not sooner happen. 2 Black- 
stone, 121. 

In Sink v. Sink, supra, the will contained the followirg language: “I 
give and bequeath to my wife the remainder of my land, . . . to 
have and to hold to her own proper use and behoof . . . during the 
term of her widowhood, and after her marriage to be equally divided 
between my brothers and sisters.” 

This was held to confer no more than a life estate. 

In the Brooks case, supra, the devise was in these words: “I will and 
bequeath all my real and personal property to my beloved wife, to have 
and possess as long as she remains my widow. Should she marry the 
law is my will.” 

It was held that sec. 2180 of the Code (now C. S., 4162), could not be 
invoked for the purpose of extending the estate to a fee, as it was clearly 
the intention of the testator to limit it at most to an estate for life. 
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While the gift of an estate to a person generally or indefinitely with 
power of disposition ordinarily carries a fee, this rule will not be allowed 
to prevail when the testator gives to the first taker by express terms an 
estate for life only, though coupled with power of disposition. Ham- 
bright v. Carroll, 204 N. C., 496; Roane v. Robinson, 189 N. C., 628; 
Tillett v. Nixon, 180 N. C., 195; Carroll v, Herring, 180 N. C., 369; 
Fellowes v. Durfey, 163 N. C., 305; Chewning v. Mason, 158 N. C., 578; 
Herring v. Williams, 158 N. C., 1. 

This view is strengthened by the use in this will of the words “At the 
termination of her preceding particular estate, I desire the balance of 
my estate to be equally divided between my two children.” This lan- 
guage 1s inconsistent with an intention to confer a fee simple. 

There was no other exception to the findings and judgment of the 
court below. 

Judgment affirmed. 





STATE v. TONY HAMPTON. 


(Filed 15 June, 1936.) 
1. Criminal Law I k— 

Where there are several counts in the bill of indictment, and the verdict 
does not refer to one or more of them, the verdict amounts to an acquittal 
upon the counts not referred to. 

2. Criminal Law A b— 

The solicitation of another to commit a felony is a crime, although the 
solicitation is of no effect, and the crime is not committed, the common 
law rule being in effect and controlling. 

3. Common Law A a— 


So much of the common law as is not destructive of, repugnant to, or 
inconsistent with our form of government, and which has not been re- 
pealed or abrogated by statute or become obsolete, is in full force and 
effect in this jurisdiction. C. 8., 970. 


AppeaL by defendant from Shaw, Hmergency Judge, at November 
Special Term, 1935, of RocktnenaM. 

Criminal prosecution, tried upon indictment charging the defendant 
(1) with attempting to burn the dwelling house of one Lottie Wells, in 
violation of C. 8., 4246; and (2) with soliciting Glenn Haymour to burn 
said dwelling house by proffering him a pistol as a reward for his act, 
and offering to furnish the matches and oil needed in the burning. 

There was evidence tending to show a dispute between the defendant 
and Lottie Wells over the title to her dwelling house. Failing to adjust 
the matter amicably, the defendant, on 28 June, 1935, solicited Glenn 
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i i i i a 


Haymour to set fire to the house by offering him a pistol as a reward 
for his act, and also offering to furnish matches and oil for said use. 
Haymour, a boy fifteen years of age, declined the offer and reported the 
conversation to the officers, who arrested the defendant. 

Verdict: “Guilty of soliciting the commission of a felony, as charged 
in the second count.” 

Judgment: Twelve months on the roads. 

Defendant appeals, assigning errors. 


Atlorney-General Seawell and Assistant Attorney-General McMullan 
for the State, appellee. 

P. W. Glidewell, Karl Massey, and T. C. Bethea for defendant, ap- 
pellant. 


Sracy, C. J. The defendant, being disgruntled with his neighbor, 
solicits another to burn her dwelling house. The solicitation is spurned. 
Ts the defendant guilty of a crime ? 

It is observed the defendant has been acquitted on the charge of 
attempting to burn the dwelling house in question. C. S., 4246; 8. v. 
Addor, 183 N. C., 687, 110 S. E., 650. It was said in 8. v. Taylor, 84 
N. C., 778, that where there are several counts in a bill, “if the jury 
find the defendant guilty on one count and say nothing in their verdict 
concerning the other counts, it will be equivalent to a verdict of not 
guilty as to them.” This was quoted with approval in S. v. Fisher, 162 
N. C., 550, 77 S. E., 121, and is very generally held for law. See, also, 
S. v. Sorrell, 98 N. C., 738, 4S. E., 680. The principle should not be 
confused with the practice, authorized by ©. S., 4640, which permits the 
conviction of a “less degree of the same crime” when included in a single 
count. S. v. Wall, 205 N. C., 659, 172 S. E., 216; S. v. Gregory, 203 
N. C., 528, 166 S. E,, 387. 

The defendant is not charged with conspiracy, which is a completed 
offense without execution of the unlawful design. S. v. Anderson, 208 
N. ©., 771. Nor is he charged with “counseling, procuring, or com- 
manding” another to commit a felony, nor with being an accessory before 
the fact, an accomplice, or a principal in the second degree. C.S., 4175; 
S.v. McKeithan, 203 N. C., 494, 166 S. E., 336. 

It is conceded that we have no statute covering the precise question 
or the particular situation. The inquiry then arises: [s it a substantive 
common-law offense to solicit another to commit a felony, when the 
solicitation is of no effect, and the crime solicited is not in fact com- 
mitted? By the clear weight of authority, the question must be an- 
swered in the affirmative. Commonwealth v. Flagg, 185 Mass., 545 
(solicitation to burn barn); S. v. Schleifer, 99 Conn., 432, 121 Atl, 805, 
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35 A. L. R., 952 (solicitation from public platform to murder and rob) ; 
Wiseman v. Commonwealth, 143 Va., 631, 180 S. E., 249 (solicitation 
to embracery); S. v. Bowers, 35 8. C., 262, 14 8. E., 488, 28 A. L. R., 
847, 15 L. R. A., 199 (solicitation to burn dwelling house); 16 C. J., 
117; 8 R. C. L., 350. The facts in the last cited case from South Caro- 
lina are identical in principle with those in the case at bar. True, it 
was held in the Bowers case, supra, that soliciting one to set fire to the 
dwelling house of another and giving him matches for that purpose, 
besides offering him a reward, although the matches were not so used 
and the offer was rejected, constituted an attempt to commit the crime 
of arson, but it was also held that solicitation within itself was a separate 
indictable offense at common law. 

The defendant’s contention that the interposition of a resisting will 
between his bare solicitation, on the one hand, and the proposed illegal 
act, on the other, afforded him an opportunity to resort to the locus 
penitentie of the law, cannot avail, because the solicitation was com- 
plete before the resisting will of another had refused its assent and co- 
operation, Wharton Crim. Law, 179. 

It is provided by C. S., 970, that so much of the common law “as is 
not destructive of, or repugnant to, or inconsistent with, the freedom 
and independence of this State, . . . not abrogated, repealed, or 
become obsolete,” is in full force and effect in this jurisdiction. Spezght 
v. Speight, 208 N. C., 182, 179 S. E., 461. 

The verdict and judgment must be upheld. It is so ordered. 

No error. 





MARY E. REEP, ADMINISTRATRIxX oF THOMAS H. REEP, v. SOUTHERN 
RAILWAY COMPANY. 


(Filed 15 June, 1936.) 


Railroads Dc: Negligence B b-~Evidence held insufficient to support doc- 
trine of last clear chance. 

Evidence disclosing that intestate was sitting on a crosstie of a railroad 
track, with his head resting upon the extended fingers of his right hand. 
is held insufficient to support the submission of an issue involving the 
doctrine of the last clear chance in an action against the railroad for 
wrongful death, since under the evidence the engineer of the train, which 
struck and killed intestate, had the right to assume up to the last moment 
that the intestate would get off the track in time to avoid the accident. 


CLARKSON, J., dissents. 


Apprat by the defendant from judgment based on verdict entered by 
Pless, J., at November Term, 1935, of Guitrorp. Reversed. 
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Younce & Younce for plaintiff, appellee. 
Richard C. Kelly and Kenneth M. Brim for defendant, appellant. 


Scurencx, J. This action was instituted to recover damages for the 
wrongful death of the plaintiff’s intestate, alleged to have been proxi- 
mately caused by the negligence of the defendant. 

Construing the evidence most favorably to the platatiff, it tends to 
show that the intestate was sitting on the end of a crosstie of the railroad 
track of the defendant, with his head resting against the extended fingers 
of his right hand, when he was struck by the engine of a passenger train 
of the defendant. 

The jury, in answer to the first and second issues, found that the 
plaintiff’s intestate was injured by the negligence of the defendant, and 
that the plaintiff’s intestate was guilty of contributory negligence; and 
in answer to the third issue found that notwithstanding the negligence 
of the plaintiff’s intestate the defendant by the exercise of reasonable 
care could have avoided the injury to said intestate. 

The defendant excepted to the submission of the third issue, and moved 
for judgment as of nonsuit both at the conclusion of the plaintiff’s evi- 
dence and at the close of all of the evidence. The exception was over- 
ruled and the motions were denied. These rulings of the court present 
the question as to whether there was sufficient evidence in this case to 
justify the submission of the issue involving the doctrine of the last clear 
chance. 

All that the evidence discloses is that the intestate was sitting on the 
erosstie with his head resting upon the extended fingers of his right 
hand. This was not sufficient to put the engineer upon notice that the 
intestate would not get off of the track before the engine reached and 
struck him. There is no evidence that any disability of the intestate 
was known or was apparent to the engineer. The engineer therefore 
had a right to assume up to the last moment that the intestate would 
get off of the track. We therefore conclude that his Honor erred in sub- 
mitting the third issue, and that the answers to the first and second 
issues entitle the defendant to judgment. This case is governed by the 
principle enunciated in Redmon v. R. #., 195 N. C., 764; Raves v. KR. R., 
203 N. C., 227; and Stover v. RB. #., 208 N. C., 495. 

The judgment below is 

Reversed. 


Crarxson, J., dissents. 
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F. J. LINDSAY v. J. F. SHORT, Trapine anp Domina BuSINEss as J. F. 
SHORT, Loca, anp Long DISTANCE HAULING, OF HALIFAX, VA. 


(Filed 15 June, 1936.) 


1. Appearance A a: Pleadings D a— 
A defendant has the right to make a special appearance and move to 
dismiss the action for want of jurisdiction. 
2. Process B e—N. C. Code, 491 (a), does not authorize service of process 
in action for abuse of process against nonresident auto owner. 


The statute authorizing service of summons on nonresident auto owners 
by service on the Commissioner of Revenue does not warrant the service 
of summons in the manner provided upon a nonresident owner in an 
action for abuse of process based upon such owner’s arrest of plaintiff 
after a collision between their cars in this State, since the action for abuse 
of process does not arise out of a collision in which defendant was in- 
volved by reason of the operation of his automobile in this State. 


APPEAL by the defendant from Warlick, J., at April Term, 1936, of 
Rocxincuam. Reversed. 

This was a civil action to recover damages (1) for injuries arising 
out of a collision between the automobile of the plaintiff and the truck 
of the defendant, alleged to have been caused by the negligence of the 
defendant, and (2) for abuse of process in having the plaintiff arrested. 

Service of summons was had upon the Commissioner of Revenue of 
North Carolina, as agent of the nonresident defendant, J. F. Short, 
under chapter 75, Public Laws 1929, section 491 (a), N. C. Code of 
1935 (Michie). The defendant entered a special appearance and moved 
to dismiss the alleged cause of action for abuse of process for the reason 
that the court was without jurisdiction thereof, due to the fact that 
there had been no legal and valid service of process therein. The motion 
was granted by the clerk of the court, but, upon appeal, was denied by 
the judge holding the courts of the district, and the defendant appealed 
to the Supreme Court, assigning such denial as error. 


Sharp & Sharp for plaintiff, appellee. 
Brown & Trotter for defendant, appellant. 


Scuenck, J. “The right to dismiss an action for want of jurisdic- 
tion by entering a special appearance for the purpose is imbedded in our 
procedure.” Smith v. Haughton, 206 N. C., 587. 

It is provided by the statute, section 491 (a), N. C. Code of 1935 
(Michie), that the acceptance by a nonresident of the right and privilege 
to operate a motor vehicle on the public highways of the State “shall be 
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deemed equivalent to the appointment by such nonresident of the Com- 
missioner of Revenue . . . to be his true and lawful attorney upon 
whom may be served all summonses or other lawful process in any action 
or proceeding against him, growing out of any accident or collision in 
which said nonresident may be involved by reason of the operation by 
him, for him, or under his control or direction, express or implied, of a 
motor vehicle on such public highway of this State, and said acceptance 
or operation shall be a signification of his agreement that any such 
process against him shall be of the same legal force and validity as if 
served on him personally.” 

We are of the opinion, and so hold, that the foregoing statute does not 
embrace an action for abuse of process in having the plaintiff arrested. 
An action for abuse of process cannot be said to be an action growing out 
of any accident or collision in which the defendant was involved by 
reason of the operation by him, for him, or under his control or direc- 
tion, of a motor vehicle on a public highway of this State. 

The action for abuse of process not being embraced in the statute, the 
service of summons upon the Commissioner of Revenue was void in so 
far as such action is concerned, and the judgment of the Superior Court 
upholding such service 1s 

Reversed. 





STATE v. WILLIE LEE GALLMAN. 
(Filed 15 June, 1936.) 


Homicide H b—Evidence of defendant’s guilt of murder in the first degree 
held sufficient to be submitted to the jury. 


Evidence for the State tending to show that after a fight between de- 
fendant and another, and after both had left the scene, defendant returned 
some thirty minutes later, overtook his antagonist as he was hauling 
wood in the pursuit of his business, and shot him three times, inflicting 
mortal wounds, is held sufficient to be submitted to the jury on the charge 
of murder in the first degree, and defendant’s contention, based solely on 
his own evidence, and with entire disregard to the State’s evidence, that 
there was no evidence of premeditation and deliberation, is untenable. 


AppraL by defendant from Clement, J., at January Term, 1936, of 
ForsyTH. 

Criminal prosecution, tried upon indictment charging the defendant 
with the murder of one John Gaston. 

Verdict: Guilty of murder in the first degree. 

Judgment: Death by asphyxiation. 

The prisoner appeals, assigning errors. 
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Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Bruton for the State, appellee. 
John D, Slawter for defendant, appellant, 


Sracy, C. J. The evidence on behalf of the State tends to show that 
on 31 December, 1935, John Gaston and another were shooting pool for 
money at a pool room in the city of Winston-Salem. The defendant was 
present, acting as stakeholder. Upon winning the game, as he con- 
tended, Gaston demanded the stakes, which the defendant declined to 
give him. An argument ensued and resulted in a fight between the 
defendant and Gaston, his son and brother, who were also present. The 
defendant broke away and ran. In about thirty minutes he returned 
with a 22-rifle. Gaston and his son, in the meantime, had gone about 
their business hauling wood. The defendant overtook them at Lucy 
Gunter’s home. As Gaston started off with his truck, the defendant shot 
him three times, inflicting wounds from which he died several days 
thereafter. 

The defendant contended that the deceased was alighting from the 
truck in a threatening manner, and that he shot im self-defense. The 
jury accepted the State’s version of the killing and rejected the defend- 
ant’s plea. 

The defendant’s first contention that no evidence of premeditation and 
deliberation appears on the record is without substantial merit, as it is 
based solely upon his own evidence, and disregards entirely the evidence 
offered by the State. The motions to nonsuit on the capital charge, 
made under the Mason Act, C. 8., 4648, were properly overruled. S. v. 
Buffkin, 209 N. C., 117; 8S. v. Hvans, 198 N. C., 82, 150 S. E., 678; 
S. v. Miller, 197 N. C., 445, 149 S. E., 590; S. ov. Inpscomb, 1384 N. C., 
689, 47 S. E., 44. 

The remaining exceptions are equally untenable. They have all been 
examined, with the care which a capital case imposes, and found want- 
ing in merit. It would be only a matter of repetition to consider them 
seriattm in an opinion. 

The defendant has been tried in strict conformity to the established 
rules and sentenced as the law commands. 

The verdict and judgment will be upheld. 

No error. 
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STATE v. J. W. BRADLEY anp JAMES MADDREY. 


(Filed 15 June, 19386.) 
1. Criminal Law J a— 
A motion in arrest of judgment properly challenges the sufficiency of 
the warrant to charge a crime. 
2. Concealed Weapons B a—Warrant held fatally defective in failing to 
charge that defendant carried concealed weapon off his own premises. 
In this prosecution for carrying a concealed weapon, the warrant is held 
fatally defective in failing to embrace in the charge the essential element 
of the offense that the weapon was carried concealed by defendant off 
his own premises, the warrant itself excluding the charge that the weapon 
was carried off the premises by charging that defendant carried an un- 
concealed weapon off his premises. C. §., 4410. 
3. Criminal Law J a— 


A motion in arrest of judgment for fatal defect appearing upon the 
face of the record may be made at any time in any court having juris- 
diction of the matter. 


ArpEaL by defendants from Hull, Special Judge, at March Term, 
1936, of Forsytn. 

Criminal prosecutions, consolidated and tried upon identical war- 
rants, each charging that the defendant therein named “did unlawfully 
and willfully have and carry concealed about his person a deadly 
weapon, to wit, a certain pistol, and did carry off his premises, uncon- 
cealed, a deadly weapon, to wit, a certain... ,” against the 
form of the statute in such cases made and provided, etc. 

Verdict: “Guilty of C. C. W.” 

Judgments: Two years on the roads as to each of the defendants. 

Defendants appeal, assigning errors. 


Attorney-General Seawell and Asststant Attorney-General McMullan 
for the State, appellee. 
John C. Wallace and Parrish & Deal for defendants, appellants. 


Stacy, C. J. Do the warrants charge a crime? The question 1s 
properly presented by motions in arrest of judgment. S. v. Tarlton, 
208 N. C., 734; S. v. McKnight, 196 N. C., 259, 145 8. E., 281; S. v. 
Grace, 196 N. C., 280, 145 S. E., 399; S. v. Mitchem, 188 N. C., 608, 
125 S. E., 190. 

It is provided by C. S., 4410, that if anyone, “except when on his 
own premises,” or ‘not being on his own lands,” shall carry concealed 
about his person, any pistol, gun, or other deadly weapon, he shall be 
guilty of a misdemeanor.” It was said in S. v. Perry, 120 N. C., 580, 
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26 S. E., 915, that the use of these exceptive phrases in the statute has 
the effect of restricting the legal right to carry concealed weapons to 
those who are in the privacy of their own premises. 8S. v. Terry, 93 
N. C., 585. 

Being off the premises of the accused, or not being on his own lands, 
is an integral part of the offense condemned by the statute. S. v. John- 
son, 188 N. C., 591, 125 S. E., 183; S. v. Connor, 142 N. C., 700, 55 
S. E., 787. Even if this were considered an exception or proviso, not 
necessary to be negatived in the indictment (S. v. Smith, 157 N. C., 578, 
72 8. E., 853), still the present warrants would seem to be insufficient, 
for it is expressly alleged the defendant “did carry off his premises, 
unconcealed, a deadly weapon.” This would seem to exclude the idea 
that the first allegation was also intended to mean while off his own 
premises. S. v. Vanderburg, 200 N. C., 718, 158 S. E., 248. 

A motion in arrest of judgment, perforce predicated upon some fatal 
error or defect appearing on the face of the record, may be made at any 
time in any court having jurisdiction of the matter. S. v. Baxter, 208 
N. C., 90, 179 S. E., 450; 8S. v. McKnight, supra. 

Judgments arrested. 





GEORGE BEVAN, BY His Next FriIenp, F. C. BEVAN, v. G. E. CARTER. 
(Filed 15 June, 1936.) 


1. Evidence K b—Opinion testimony in this case held incompetent as 
invading the province of the jury. 

This was an action to recover for injuries sustained when plaintiff was 
struck by a car driven by defendant. Defendant contended that the acci- 
dent was unavoidable, and was permitted to testify that it was not possi- 
ble for him to have avoided hitting plaintiff. Held: The testimony in- 
vaded the province of the jury, and its admission constitutes reversible 
error. 

2. Negligence D a— 

It is necessary that defendant plead contributory negligence in order 

to be entitled to the submission of the issue to the jury. C. S., 523. 
3. Negligence C b— 
A four-year-old child is incapable of negligence, primary or contributory. 


Appeau by plaintiff from Pless, J., at September Term, 1935, of 
Davipson. 

Civil action to recover damages for alleged negligent injury to plain- 
tiff, a four-year-old child, who sustained a broken leg when hit by a Ford 
sedan automobile owned and operated by the defendant. 
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The evidence is in conflict as to whether plaintiff’s injury was the 
result of defendant’s negligence or unavoidable accident. 

The defendant, as a witness in his own behalf, was permitted to testify 
as follows: “Q. State to the jury whether there was any possible way 
for you to avoid hitting the child.” (Objection; overruled; exception. ) 
“A. None that I could see.” 

The following instruction to the jury constitutes one of plaintiff’s 
exceptive assignments of error: 

“The question of contributory negligence of the plaintiff is usually 
submitted to the jury in a separate issue. In cases of this kind, how- 
ever, due to the age of this young boy, the court is submitting it all to 
you in one issue, but you will consider that question, the question of the 
alleged contributory negligence of the young boy in determining the 
answer to the first issue.” Exception. 

In substance, this instruction was repeated several times during the 
charge. 

The jury answered the issue of negligence in favor of the defendant. 

From judgment on the verdict plaintiff appeals, assigning errors. 


Ford M. Meyers for plaintiff, appellant. 
J. M. Damel, Jr., and Phillips & Bower for defendant, appellee. 


Stacy, C. J. Was it competent for the defendant to express the 
opinion that there was no possible way for him to avoid hitting the 
plaintiff? The authorities say, “No.” 

In Jeffries v. R. R., 129 N. C., 236, 39 S. E., 836, the following ques- 
tlon, propounded to the engineer of the railroad compeny, was held to 
be objectionable: “After you saw the child, was anything not done that 
could have been done to save the child?” Likewise, in Phifer v. R. R., 
122 N. C., 940, 29 S. E., 578, a new trial was ordered because the plain- 
tiff was asked, ‘““Were you careful?” and was allowed to answer, “Yes, I 
was careful.” This was the very question the jury was impaneled to 
decide, Stanley v. Lbr. Co., 184 N. C., 302, 114 §. E., 385; Raynor v. 
Rk. R., 129 N. C., 195, 39 S. E., 821. 

Second: Was it proper to submit to the jury the contributory negli- 
gence of the plaintiff? The answer is, “No.” 

It was said in Campbell v. Laundry, 190 N. C., 649, 130 8. E., 638, 
“A child 4 years old is incapable of negligence, primary or contribu- 
tory.” Furthermore, there is no plea of contributory negligence. C.S., 
523. Nor would such a plea avail as against a four-year-old plaintiff. 
Jordan v. Asheville, 112 N. C., 748, 16 8S. E., 760. 

New trial. 
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WACHOVIA BANK AND TRUST COMPANY, Executor or HARRY E. 
NISSEN, v. ATLANTIC GREYHOUND LINES Ef AL, 


(Filed 15 June, 1936.) 


1. Death B b—Mortuary tables are but evidence of life expectancy. 

The mortuary tables, C. 8., 1790, are but evidence of life expectancy, to 
be taken in connection with other evidence of health, constitution, and 
habits, and an instruction that intestate’s life expectancy was so many 
years, based upon the tables, violates this rule and the rule against an 
expression of opinion by the court as to whether a fact is sufficiently 
proven. C. 8., 564. 

2. Appeal and Error J g— 


Where a new trial is awarded on one exception, other exceptions relat- 
ing to matters which may not arise upon a subsequent hearing need not 
be considered. 

3. Appeal and Error A f— 


Where judgment is entered on appeal to the Superior Court granting 
defendants a new trial, they are not entitled to be heard on their appeal 
to the Supreme Court unless and until reversible error has been made to 
appear on plaintiff's appeal. 


AppEaAL by plaintiff and defendants from Hall, Special Judge, at 
January Term, 1936, of Forsyrn. 

Civil action to recover damages for death of plaintiff’s testator, 
alleged to have been caused by the wrongful act, default, or neglect of 
the defendants. 

Plaintiff’s testator, Harry E, Nissen, who was chief of the fire depart- 
ment of the city of Winston-Salem, was killed between 2:00 and 3:00 
o’clock on the morning of 28 November, 1932, at a street intersection, 
when a bus of the defendant Atlantic Greyhound Lines, driven by 
Bernie W. Phillips, collided with an automobile in which Nissen was 
being driven to a fire. The case was tried in the Forsyth County 
court and resulted in verdict and judgment for plaintiff. The defend- 
ants appealed to the Superior Court of Forsyth County, assigning forty- 
four errors. 

Upon hearing the appeal in the Superior Court, four of defendants’ 
assignments of error were sustained, the cause remanded for a new trial, 
and the remaining forty assignments of error were overruled. We are 
invited to review the entire judgment of the Superior Court, both plain- 
tiff and defendants appealing. 


Manly, Hendren & Womble and Parrish & Deal for plaintiff. 
Hutchins & Parker, Ratcliffe, Hudson & Ferrell, and James E. Gay 
for defendants. 
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Stacy, C.J. The trial court instructed the jury with respect to the 
mortuary table as follows: “So the court instructs you, by referring to 
the mortuary table of the statute, that the expectancy of a person 59 
years of age would be fourteen and seven-tenths years.” This was as- 
signed as error, and the Superior Court sustained the exception. The 
ruling is supported by the decisions in Taylor v. Construction Co., 193 
N. C., 775, 138 S. E., 129, and Hubbard v. R. R., 203 N. C., 675, 166 
S. E., 802. 

The use of the mortuary table seems quite easily m:sunderstood. It 
is competent as evidence, but only “as evidence, with other evidence as 
to the health, constitution, and habits” of such person. C. S., 1790; 
Young v. Wood, 196 N. C., 435, 146 S. E., 70. For the court to make it 
definitive violates not only the evidence rule, but alsc the prohibition 
against expression of opinion as to “whether a fact is fully or sufficiently 
proven.” C. 8., 564; Cogdill v. Hardwood Co., 194 N. C., 745, 140 
S. E., 732. 

Rules upon other exceptions could only be anticipatory, perhaps 
supererogatory, as they may not arise on another hearing, hence, we 
affirm the judgment without presently adverting to them. Pemberton 
v. Greensboro, 208 N. C., 466, 181 8. E., 258. 

The defendants are not entitled to be heard on their appeal unless and 
until reversible error has been made to appear on plaintiff’s appeal. 
Williams v. Stores Co., 209 N. C., 591; Letterman v. Miller, 209 N. C., 
709. 

Plaintiff’s appeal, Affirmed 

Defendants’ appeal, Dismissed. 





STATE v. JOHN KINYON., 


(Filed 15 June, 1936.) 


Criminal Law L a— 


Where defendant, convicted of a capital felony, fails to file a brief in 
the Supreme Court, the appeal will be dismissed on motion of the Attor- 
ney-General after an examination of the record discloses no error. Rules 
of Practice in the Supreme Court 27 and 28, 


AppEaL by defendant from Grady, J., at November Term, 1935, of 
GRANVILLE, 

Motion by the State to dismiss defendant’s appeal. 

Appeal dismissed. 
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Devin, J. The defendant was tried upon a bill of indictment charg- 
ing him with the felony of rape, and was convicted and sentenced to 
death. Defendant gave notice of appeal and has filed in this Court 
statement of case on appeal, but has filed no brief. 

The Attorney-General moves to dismiss the appeal for failure to com- 
ply with Rules 27 and 28 of this Court. This motion must be allowed, 
but, as 1s customary in capital cases, we have examined the record to see 
if any error appears. The only exception noted at the trial was to the 
refusal of the trial court to allow defendant’s motion for judgment as 
of nonsuit. 

In this we find no error, nor do we find any error in the record. 8. v. 
Dunlap, 208 N. C., 432. 

Appeal dismissed. 





JOHN L. ATKINS, on BEHALF OF HIMSELF AND ALL OTHER CITIZENS AND 
TAXPAYERS OF THE CITY OF DURHAM, WHo May DESIRE To JOIN HIM 
In THis Action, v. CITY OF DURHAM. 


(Filed 15 June, 1936.) 


1. Municipal Corporations B c—Establishment and maintenance of play- 
grounds held governmental function of populous city. 


Municipal corporations are given authority by N. C. Code, 2795, 2776 
(b), 2787 (12), to establish parks and playgrounds necessary to the main- 
tenance of the health of their inhabitants, and an ordinance of a popu- 
lous industrial city which provides for the issuance of bonds to establish 
and maintain parks and playgrounds for the children of the city is held 
a valid exercise of its police power under legislative authority for the 
promotion of the public health, safety, and morals. 


2. Taxation A a—Bonds to establish and maintain playgrounds in popu- 
lous city held for necessary municipal expense not requiring vote. 


Defendant municipality proposed to issue its bonds to establish and 
maintain playgrounds for its children. It appeared that defendant is a 
populous industrial city, that it had never defaulted on its bonds, prin- 
cipal or interest, that its tax rate is within the prescribed limitations, 
and that no petition had been filed demanding that the question be sub- 
mitted to the voters, although the ordinance provided that it should not 
take effect for thirty days in order to afford the prescribed time for the 
fling of such petition under the Municipal Finance Act. Held: The 
bonds are for a necessary municipal expense within the meaning of 
Art. VII, sec. 7, of the Constitution of North Carolina, and it is not 
required that the issuance of the bonds be submitted to a vote of qualified 
electors of the municipality. 


Apprat by plaintiffs from Frizzelle, J., at 4 May Term, 1936. From 
Duruam. Affirmed. 
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This is an action brought by plaintiffs against defendant to restrain 
it from issuing $25,000 of bonds for public parks and playgrounds. The 
prayer of plaintiffs is as follows: 

“1. That the defendant be perpetually restrained and enjoined from 
issuing and selling the said bonds, and from levying and collecting the 
said tax upon the taxable property of the city of Durham, authorized to 
pay the principal and interest of said bonds, for the reason that, 

“(a) The acquiring of lands or rights in lands for public parks and 
playgrounds and the development and improvement of such lands and 
other lands now owned by the city of Durham, anc. the furnishing 
thereof with equipment and apparatus, is not a necessary expense of 
the city. 

‘““(b) The said bonds are for a purpose other than the payment of the 
necessary expenses of the city, and the question of the issuance of the 
said bonds and the levy of said tax has not been approved by the voters 
of the municipality at an election as provided in the said the Municipal 
Finance Act. 

“(¢) That the city is attempting to pledge its faith and loan its credit 
and collect a tax for purposes other than a necessary expense of the city, 
without the vote of a majority of the qualified voters therefor.” 

The defendant set up certain facts showing that the proposed bonds 
were for a necessary expense in the promotion of health, safety, and 
morals of the people of the city of Durham. That the estimated popula- 
tion of the city of Durham at this time is 64,000. That there are 7,580 
white children in the public schools of the defendant city, and 4,890 
colored children in the public schools of the defendant city. That there 
are approximately 12,700 industrial workers, residents of the defendant 
city. That the assessed valuation of real and personal property for 
taxation for the fiscal year 1935-1936 is $70,718,558, That the city tax 
rate for the said fiscal year is $1.70 on the $100 valuation. That the 
defendant city has never defaulted in the payment of interest or bonds. 

By agreement of counsel, the case was heard on its merits by his 
Honor, J. Paul Frizzelle, Judge presiding, at Durham, N. C. 

After hearing the evidence and argument of counsel, the court held as 
a matter of law that the ordinance authorizing the $25,000 Public Park 
Bonds was a valid and subsisting ordinance of the city of Durham, and 
that said defendant in enacting said ordinance was performing a govern- 
mental function, useful and necessary in the preservation and promotion 
of the health, safety, and morals of the people, to which plaintiff ex- 
cepted and assigned same as error. Exception No. 1. 

After hearing the evidence and argument of counsel, the court held as 
a matter of law that the proposed issuance of said bonds for public park 
purposes and the proposed levying of a tax to pay the same and the 
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annual interest thereon is a necessary expense and does not fall within 
the inhibition of Article VII, section 7, of the Constitution of the State 
of North Carolina; to which plaintiff excepted and assigned the same 
as error, Exception No. 2. 

The court signed the judgment as set out in the record, to which plain- 
tiff excepted and assigned same as error. Exception No. 3. 

The following judgment was rendered in the court below: “This 
cause coming on for a hearing upon the complaint of the plaintiff, to be 
used as an affidavit, before his Honor, J. Paul Frizzelle, Judge presid- 
ing, and the defendant entering a general appearance and filing answer, 
upon the answer used as an affidavit in motion to dismiss, and by agree- 
ment of counsel, the case being heard on its merits, after the hearing of 
the pleadings and evidence offered, and the arguments of counsel, I find 
the following facts: 

“1. That the plaintiff is a taxpayer of the city of Durham. 

“2. That the defendant city of Durham is a municipal corporation, 
duly created, organized, and existing under and by virtue of law, and 
possessed with certain powers and authorities conferred upon and dele- 
gated to it by the Legislature of the State of North Carolina, in particu- 
lar, those powers set out in section 2787, section 2776, and section 2795, 
Consolidated Statutes of North Carolina. 

“3. That the population of the city of Durham in 1870 consisted of 
256 inhabitants; and that the population of the city of Durham in 1890 
was 5,485; and in 1900 was 6,679; and in 1910 was 18,241; and in 1920 
was 21,719; and in 1930 was 52,037; and that the estimated population 
of said city of Durham at this time is 64,000. 

“4. That the outlays and maintenance of the public parks and play- 
grounds for recreational department of the city of Durham for the year 
1925 were $5,400; and that said amount has gradually arisen, and said 
outlays aforesaid for the year 1935 were $20,937.25. That small fees are 
charged and collected in connection with the operation of the swimming 
pools and use of said conveniences in the public parks and playgrounds 
of said defendant city, which fees are grossly less than the actual annual 
outlays and expenses incident for the maintenance of said parks, play- 
grounds, and recreational centers. 

“5. That the assessed valuation of real and personal property listed 
for taxation for the fiscal year 1935-1936 is $70,718,558, and that the 
defendant city of Durham has never defaulted in the payment of inter- 
est and bonds. 

“6, That the governing body of the defendant city of Durham on 
20 April, 1936, duly adopted an ordinance authorizing $25,000 Public 
Park Bonds, all in the form, words, and figures as set out in the com- 
plaint. 
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“From the foregoing facts, the court arrives at the following conclu- 
sions of law: 

“1, That the ordinance authorizing $25,000 Public Park Bonds was 
duly passed by the governing body of the defendant city of Durham, 
on 20 April, 1936, and the same is a valid and subsisting ordinance of 
the defendant city of Durham, and said defendant city of Durham, in 
enacting said ordinance, was performing a governmental function, use- 
ful and necessary in the preservation and promotion of the health, safety, 
and morals of the people. 

“2. That the proposed issuance of said bonds for said public park 
purposes, and the proposed levying of a tax to pay the same and the 
annual interest thereon, is a necessary expense, and does not fall within 
the inhibition of Article VII, section 7, of the Constitution of the State 
of North Carolina. 

“From the foregoing findings of facts and conclusions of law, it is 
ordered, adjudged, and decreed that the prayer for the restraining order 
herein be and the same is denied, and this cause is dismissed and the 
defendant will recover its costs, to be taxed by the clerk. J. Paul 
Frizzelle, Judge presiding.” 

The plaintiffs made the following exceptions and assignments of error: 
“His Honor erred in holding that the ordinance authorizing the $25,000 
Public Park Bonds is a valid and subsisting ordinance of the defend- 
ant city of Durham, and that said city of Durham in enacting said 
ordinance was performing a governmental function, useful and neces- 
sary in the preservation and promotion of the health, safety, and morals 
of the people. His Honor erred in holding as a matter of law that the 
proposed issuance of said bonds for said public park purposes and the 
proposed levying of a tax to pay the same and the annual interest 
thereon is a necessary expense and does not fall within the inhibition 
of Article VII, section 7, of the Constitution of the State of North 
Carolina. His Honor erred in signing the judgment as set out in the 
record.” 

The exceptions and assignments of error made by plaintiffs and other 
necessary facts will be set forth in the opinion. 


W. H. Hofler for plaintrffs. 
S. C. Chambers for defendant. 
J. I. Morehead, amicus curve. 


CrarxKson, J. We do not think that any of the exceptions and assign- 
ments of error made by plaintiffs can be sustained. The record dis- 
closes that the city of Durham now has many parks and playgrounds, 
among them “Long Meadow Park,” a gift to the city of Durham “for 
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the white people of Durham County,” and “Hillside Park,” “for the 
colored people of Durham County.” 

The city council of the city of Durham passed the following ordi- 
nance: 

“Section 1. That the city of Durham issue its bonds pursuant to the 
Municipal Finance Act, as amended, in an amount not exceeding 
$25,000, for the purpose of acquiring lands or rights in lands for public 
parks and playgrounds, including any buildings thereon at the time of 
acquisition, and the development and improvement of such lands and 
other lands now owned by the city of Durham and dedicated for public 
park purposes, together with the construction or reconstruction of build- 
ings thereon and the furnishing thereof with equipment and apparatus. 

“Sec. 2. That a tax sufficient to pay the principal and interest of 
said bonds shall be annually levied and collected. 

“Sec. 3. That a statement of the debt of the city has been filed with 
the clerk and is open to public inspection. 

“See. 4. That this ordinance shall take effect 30 days after its first 
publication, unless in the meantime a petition for its submission to the 
yoters is filed under said act, and that in such event it shall take effect 
when approved by the voters of the city at an election as provided in 
said act.” 

N. C. Code, 1935 (Michie), sec. 2947, in part, is as follows: “Ordi- 
nance requiring popular vote—(1) When Vote Required—lIf a bond 
ordinance provides that it shall take effect thirty days after its first 
publication, unless a petition for its submission to the voters shall be 
filed in the meantime, the ordinance shall be inoperative without the 
approval of the voters of the municipality at an election if a petition 
shall be filed as provided in this section. (2) Petition Filed. peti- 
tion demanding that a bond ordinance be submitted to the voters may be 
filed with the clerk within thirty days after the first publication of the 
ordinance. The petition shall be in writing and signed by voters of the 
municipality equal in number to at least twenty-five per centum of the 
total number of registered voters in the municipality, as shown by the 
registration books for the last preceding election for municipal officers 
therein,” ete. 

In Hill v. Elizabeth Coty, 291 Fed., 194 (210), (written by Judge 
H. G. Connor, U. 8. District Judge for Eastern District of North Caro- 
lina), 1t is said: ‘Section 2947, par. 1, provides for the election before 
bonds are issued, upon a petition to be filed within 30 days after the 
first publication of the ordinance. No such petition having been filed, 
the board of aldermen, on 9 October, 1922, adopted an ordinance for 
directing the issuance of the bonds. I find no valid objection to the 
proceedings taken by the board of aldermen, entitling plaintiff to enjoin 
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the issuance of the bonds.” This decision is direct authority for denying 
the restraining order, but we go further. 

When this ordinance was passed the city of Durham had a population 
estimated at 64,000, and 12,470 children enrolled in the public schools— 
7,580 white and 4,890 colored. There were approximately 12,700 indus- 
trial workers. The outlay for parks and playgrounds for 1935 was 
$20,937.25. The assessed value of real and personal property for the 
year 1935-1936 is $70,718,558. The defendant city has never defaulted 
in the payment of interest or bonds. The city tax rate is $1.70 on the 
$100.00 valuation. 

Const. of N. C., Art. VII, sec. 7, is as follows: “No county, city, 
town, or other municipal corporation shall contract any debt, pledge its 
faith, or loan its credit, nor shall any tax be levied or collected by any 
officers of the same, except for the necessary expenses thereof, unless by 
a vote of the majority of the qualified voters therein.” 

N. C. Code, supra, sec. 2795, in part, is as follows: “The governing 
body is hereby given power to make such rules and regulations, not in- 
consistent with the Constitution and laws of the State, for the preserva- 
tion of the health of the inhabitants of the city, as to them may seem 
right and proper.” 

Section 2776—Art. 11 (A)—Recreation Systems and Playgrounds. 
(b): “The city council or governing body of any city or town, or the 
county commissioners or governing body of any county, or the board of 
trustees or governing body of any school district, may dedicate and set 
apart for use as playgrounds, recreation centers, and other recreational 
purposes, any lands or buildings, or both, owned or leased by such 
municipality and not dedicated or devoted to another and inconsistent 
public use; and such municipality may, in such manner as may now or 
hereafter be authorized or provided by law for the acquisition of lands 
or buildings for public purposes, acquire or lease lands or buildings, or 
both, for said recreational purposes; or, if there be no law authorizing 
such acquisition or leasing of such lands or buildings, the governing 
body of any such municipality is empowered to acquire lands or build- 
ings, or both, for such purposes by gift, purchase, condemnation, or 
lease.” 

Section 2787—Art. 15—Powers of Municipal Corporations. (12) 
“To acquire, lay out, establish, and regulate parks within or without the 
corporate limits of the city for the use of the inhabitants of the same.” 

The General Assembly, from the above quoted law, has given the 
governing body of municipal corporations plenary power to establish 
parks and playgrounds. The only contention of plaintiffs is that they 
are not a necessary expense and require a vote of the people under 
Art, VII, sec. 7, supra, of the Constitution of North Carolina. 
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From the facts on this record, we think the ordinance a valid exer- 
cise of its police power under legislative authority, and the bonds were 
for a necessary expense and did not require a vote of the municipality. 

In the case of Storm v. Town of Wrightsville Beach, 189 N. C., 679 
(681), speaking to the subject, it is said: “The question, what is a 
necessary expense, which is a judicial one for the courts to determine, 1s 
one that cannot be defined generally so as to fit all cases which may 
arise in the future. As we progress, we look for better moral and 
material conditions and the governmental machinery to provide them. 
‘Better access to the good things of hfe for all people,’ safety, health, 
comfort, convenience in the given locality. Webster defines necessary : 
‘A thing that is necessary or indispensable to some purpose; something 
that one cannot do without; a requisite; an essential” What is a 
necessary expense for one locality may not be a necessary expense for 
another. Fawcett v, Mt. Airy, 184 N. C., p. 125; Keeth v. Lockhart, 
171 N. C., p. 451. . . . The term in the Constitution, ‘necessary 
expense,’ is not confined to expenses incurred for purposes absolutely 
necessary to the very life and existence of a municipality, but it has a 
more comprehensive meaning. It has been held in this jurisdiction that 
streets, waterworks, sewerage, electric lights, fire department and system, 
municipal building, market house, jail or guard house are necessary 
expenses,” citing numerous authorities. 

In White v. Charlotte, 209 N. C., 573 (575), is the following: “The 
facts alleged in the complaint in this action are not sufficient to deter- 
mine as a matter of law whether or not the defendants, in maintaining 
a pubhe park in the city of Charlotte, and providing in said park a 
swing for the use of children and others who use said park for purposes 
of recreation, were thereby engaged in the performance of a govern- 
mental function only. For that reason, there was no error in over- 
ruling the demurrer filed by the defendants.” 

McQuillan, Municipal Corporations (2d Ed.), Vol. 3, sec. 1256 
(1154), pp. 7738-4, says: “It has been stated ‘there is no one feature of 
city life which more greatly adds to its beauty and attractiveness than a 
well ordered park and boulevard system.’ In densely populated cities, 
public parks are manifestly essential to the health, comfort, and pleasure 
of their citizens. Generally, express power is conferred on munici- 
palities to purchase land for a park, or else power to purchase land for 
public purposes is construed to authorize the purchase of land for such 
purposes. So, generally, a municipality may lease lands for a public 
park. Likewise, the acquisition of land for a public park is for a 
‘public purpose’ so as to authorize condemnation proceedings for such 
purpose,” ete. 
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In the recent case of Hale v. Comr. of Internal Revenue, before U. 8. 
Board of Tax Appeals, Docket No. 67105, decided 19 November, 1935 
(not yet published in the reports), the Board said: “We think it defi- 
nitely settled by the great weight of authority that the establishment 
and maintenance of public parks by a municipality is a public or govern- 
mental function. Everett B. Sherman, 27 B. T. A., 1169; Affd., Com- 
missioner v. Sherman, 69 Fed. (2d), 755; Kellar v. City of Los Angeles, 
179 Cal., 605, 178 Pac., 505; Wellzams v. City of Birmingham, 121 
S. R., 14; Epstein v. City of New Haven, 182 Atl., 467; Petty v. City 
of Atlanta, 148 S. E., 747; Board of Park Commisstoners v. Prinz, 127 
Ky., 460, 105 S. W., 948. So, also, the maintenance of a public bathing 
beach is held to be a public function. Gensch v. City of Milwaukee, 
190 N. W., 848; Nemet v. City of Kenosha, 172 N. W., 711; Bolster 
v. Crty of Lawrence, 225 Mass., 387, 114 N. E., 722. 

“The general duty of a city to preserve the public health of its citizens 
is governmental, City and County of Denver v. Maurer, 106 Pac., 875, 
and the right of the municipality to maintain such recreational facilities 
as public parks, bathing beaches, and playgrounds rests on its duty to 
maintain public health. Board of Park Comrs, v. Prinz, supra; Comr. 
v. Sherman, supra. 

“The care of the public health is, undoubtedly, a subject matter of 
general concern, and how it shall be accomplished is a public question. 
When its accomplishment is left to the municipality, it acts as a govern- 
mental agency and not in a proprietary capacity. Scibilia v. Phila- 
delphia, 279 Pa., 549, 124 Atl., 273.” There was no appeal from this 
decision. 

The above so fully sustains defendant’s contention, citing a wealth of 
authorities, that we do not give other cases of like import from different 
other states. 

Mr. Morehead, in his brief as amicus curve, also cites many authorities 
sustaining the position of Mr. Chambers, attorney for defendant, that 
parks and playgrounds were a valid exercise of the police power in the 
promotion of health, safety, and morals, and were a necessary expense 
and, therefore, did not impinge Art. VII, sec. 7, supra, of the Const. of 
North Carolina. We quote interesting extracts from his brief: “Turn- 
ing to the question of the influence of parks and playgrounds upon juve- 
nile delinquency, we submit the following from a report of the National 
Recreation Association, which shows: ‘Vice and Recreation—Extensive 
studies and investigation disclosed that 95% of all offenders brought 
before the courts of the country had no opportunity as children for 
wholesome recreation, that they had not been reached or influenced by 
any organized program for boys and girls; and that the first offense in 
every instance had been due to lack of proper supervision for leisure 
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time. This condition was especially noticeable in the slums of larger 
cities, where children were forced to play in the streets, and that these 
children, as products of the streets, furnished splendid material as re- 
cruits for organized gangs and racketeers. Delinquency and Recrea- 
tcon—Studies made in several of the larger cities of the United States 
have shown that juvenile delinquency increases in direct proportion to 
the distance from organized playgrounds. It is an obvious fact that a 
normal boy or girl will select an opportunity for wholesome play under 
wholesome conditions if this opportunity is afforded.’ Warden Lawes, in 
his book, ‘20,000 Years in Sing Sing,’ says: ‘In the last analysis, if 
there is to be any permanent diminution of crime, we shall have to look 
to our adolescents, . . . educators and social workers know from 
actual experience that juvenile delinquency gives way before supervised 
playgrounds and well organized boys and kindred organizations.’ ” 

The record discloses that Durham has a large industrial population. 
There are 12,470 children enrolled in the public schools. There are 
12,700 industrial workers. These industrial workers—bread winners— 
are no doubt unable to leave the crowded city, for lack of means and 
perhaps sufficient vacation, to go away with their families for recreation 
in the pursuit of health. It has been said that “Health is wealth.” 
These parks and playgrounds at all times, and especially in the heat of 
summer, are a blessing and benediction to them and to the children, and 
to all the inhabitants of the city. Nothing is more conducive to health 
and good morals than these recreational places in a thickly settled city. 
The great weight of authority is to the effect that they are a public 
necessity. 

For the reasons given, the judgment of the court below is 

Affirmed. 





PRESS SWINK v. CAROLINA ASBESTOS COMPANY, MARYLAND CAS- 
UALTY COMPANY, LUMBER MUTUAL CASUALTY COMPANY. ann 
UNITED STATES CASUALTY COMPANY. 


(Filed 15 June, 1936.) 


1. Master and Servant F i— . 
The findings of fact made by the Industrial Commission in a proceeding 
before it are conclusive on appeal to the Superior Court when the findings 
are supported by competent evidence. 


2. Master and Servant F b—Evidence held to support finding of Commis- 
sion that claimant's asbestosis was not caused by an accident. 


The evidence before the Industrial Commission tended to show that 
claimant worked in defendant employer’s asbestos plant for six or seven 
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years, that defendant did not install a dust removing system until about 
a year before claimant’s discharge, that dust removing systems were in 
general and approved use in like plants, and reduced asbestos dust in 
such plants by as much as 90 per cent, and that claimant was discharged 
when a medical examination disclosed that he was suffering from asbes- 
tosis, caused by breathing air ladened with asbestos dust over a period of 
years. Held: The evidence shows that claimant’s injury was the result 
of an occupational disease not compensable under the Workmen’s Compen- 
sation Act prior to its amendment by ch. 128, Public Laws of 1935, and 
the finding of the Industrial Commission that the injury was not the 
result of an accident was supported by the evidence and was binding on 
the Superior Court upon appeal. 
8. Appeal and Error J g— 


Where it is determined on appeal that an employee is not entitled to 
recover under the provisions of the Compensation Act, the contention of 
the successive insurance carriers as to their respective liabilities need 
not be decided. 


CLARKSON, J., dissents. 


AppEaL by defendants Carolina Asbestos Company and Maryland 
Casualty Company from Alley, J., at September Term, 1935, of Mrcx- 
LENBURG. Reversed. 

This is a proceeding for compensation under the provisions of the 
North Carolina Workmen’s Compensation Act, for an injury suffered 
by the claimant, Press Swink, while he was employed by the defendant 
Carolina Asbestos Company, at its plant at Davidson, N.C. The other 
defendants were insurance carriers for the defendant Carolina Asbestos 
Company, from time to time, while the claimant was in its employment. 

The proceeding was begun before the North Carolina Industrial Com- 
mission, and was first heard by Commissioner Dorsett, who, on his find- 
ing that the claimant “did not sustain an injury by accident which arose 
out of and in the course of his émployment,” denied compensation. 

On claimant’s appeal from the award of Commissioner Dorsett, the 
Full Commission heard the proceeding, found the facts, and, in accord- 
ance with its conclusions of law, affirmed the award of Commissioner 
Dorsett denying compensation. 

The facts found by the Full Commission, as set out ia the record, are 
as follows: 

“1, Both the claimant, Press Swink, as employee, and the defendant 
Carolina Asbestos Company, as employer, are subject to the provisions 
of the North Carolina Workmen’s Compensation Act, the defendant hav- 
ing in its employment more than five employees who were engaged in 
the same work as that in which the claimant was engaged, within the 
State of North Carolina. Both had voluntarily accepted the provisions 
of said act. The average weekly wage of the claimant was $16.86. 


N. C.] SPRING TERM, 1936, 305 
SWINK v. ASBESTOS Co. 


“2. The defendant Maryland Casualty Company was the insurance 
carrier for the defendant employer from 1 July, 1929, up to and includ- 
ing 9 July, 1934. 

“The defendant United States Casualty Company was the insurance 
carrier for the defendant employer from 10 July, 1934, up to and includ- 
ing 1 August, 1934. 

“The defendant Lumber Mutual Casualty Company was the insurance 
carrier for the defendant employer from 1 August, 1934, up to and 
including the date of the hearing of this proceeding. 

“3, At the instance of the insurance carrier on the risk of the de- 
fendant employer at that date, on 23 August, 1934, the defendant em- 
ployer caused a physical examination of the claimant to be made. As 
the result of this examination, and because of his physical condition as 
disclosed thereby, the claimant was discharged from its employment by 
the defendant employer on 25 October, 1934. The claimant had been 
in the employment of the defendant employer for six or seven years 
prior to the date of his discharge. During that time he had worked 
continuously and had earned and received his wages regularly. He had 
lost no time or wages on account of the disease with which the examina- 
tion showed he was suffering at the time of his discharge, except that 
for one week about a year before his discharge he was unable to work, 
complaining at that time of the same symptoms as those of which he 
is now complaining. 

“At the time claimant entered the employment of the defendant 
Carolina Asbestos Company, at its plant at Davidson, N. C., he was in 
good health. He had been employed prior to that time in a cotton mill 
at Newton, N. C. At the time of his discharge, he was suffering from 
a disease which is medically defined as pulmonary asbestosis. He was 
then about 86 years of age. His condition, as shown by an X-ray 
examination made on 26 November, 1934, was as follows: 

“He was suffering from shortness of breath, weakness and coughing, 
without raising sputum to a great amount. He complained of weak 
spells. His weight ten or twelve years ago was 172 pounds; it 1s now 
157 pounds. He first began to notice his condition between one and two 
years prior to the date of the hearing of the proceeding. He was unable 
to chop wood, except for a few minutes, without exhaustion. 

“The physical examination showed that his chest expansion was poor, 
but was more limited at both bases. Fine, dry cracklings or rattles were 
heard throughout both lungs, at both bases. The lower two-thirds 
showed slight dullness to percussion at both bases, but there were no mur- 
murs. The rate was 94. The heart was slightly enlarged to percussion. 
He had a rather marked clubbing of his fingers. There was no evi- 
dence of tuberculosis. The X-ray examination indicated a fibrosis that 
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existed throughout both chests. The fibrosis was medically defined as a 
proliferation of certain tissue in response to irritation or stimulation 
from chemical irritants or mechanical irritation. The fibrosis found in 
claimant’s chest was diffused, generalized, and on both sides, but most 
marked at the lower half of the chest, in the right and left lobar area. 
The lung has three lobes, one on the right side and two on the left side. 
The shadows indicated on the X-ray were described in the medical 
testimony as hilum shadows, and were more than normal. The white, 
hard bodies indicated by the shadows were called calcified lymph nodes. 
Claimant’s chest flared in the lower segment and continued to contract in 
the areas in the region of the eighth and ninth ribs, and in the axillary 
ribs. The heart shadows from the X-ray showed a rather marked 
enlargement of the heart on the right side. It was slightly enlarged on 
the left side. The diaphragm of the claimant was high in the left 
dome, and was out of proportion in height as compared with its normal 
position. The condition found in claimant’s lungs, when he was ex- 
amined in November, 1934, in the opinion of the medical examiners, 
had existed for more than a year prior to the date of the examination, 
and such is found to be the fact by the Commission. 

“4, Prior to his discharge on 25 October, 1934, the claimant had been 
employed by the defendant Carolina Asbestos Company, in its plant at 
Davidson, N. C., for six or seven years. He had worked most of the 
time in the carding room in the plant. Prior to 19 December, 1933, 
the defendant had failed to install in its plant a dust removal system, 
such as was in general use in plants similar to defendant’s plant. If 
defendant had installed and maintained in its plant such a dust removal 
system, during the time the claimant was in its employment, a very large 
per cent, but not all, of the dust incident to the operation of the plant 
would have been removed. On 19 December, 1933, the defendant employer 
did install in its plant a dust removal system of the type which was in 
general and approved use and from the time of the installation of said 
dust removal system up until the date of the discharge of the claimant, 
the defendant employer continued to use the said dust removal system in 
the said plant in a manner free from fault upon its part, and in accord- 
ance with the methods for which it was designed to be used. After the 
installation of the dust removal system in defendant’s plant on 19 De- 
cember, 1933, the dust in said plant was reduced as muca as 90 per cent. 

“5. The condition of pulmonary asbestosis found in claimant’s lungs 
was caused by the inhalation of asbestos dust while he was working in 
defendant’s plant, as its employee. Such condition began at the time 
the claimant was first employed in said plant, and continued to accu- 
mulate gradually during the years of his employment up until the date 
of the installation of the dust removal system by the defendant on 
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19 December, 1933. To what extent, if any, the sald disease accumu- 
lated after 19 December, 1933, it is impossible for the Commission to 
determine. It is found as a fact by the Commission that in plants in 
which dust removal systems are in general and approved use, and in 
which such appliances are properly used, certain employees have become 
afflicted with asbestosis from the inhalation of asbestos dust in such 
plants. No dust counts were taken in the plant of the defendant at any 
time. 

“6. On 22 November, 1934, the defendant Carolina Asbestos Com- 
pany, as an employer, reported to the North Carolina Industrial Com- 
mission that one of its employees, Press Swink, had filed a claim with 
the Commission under date of November, 1934, alleging that his injury 
was caused by the negligence of the defendant employer, in that it main- 
tained no dust removal system in its plant, such as is approved and in 
general use in other asbestos plants, said notice being under date of 
8 November, 1934. 

“On 26 November, 1934, the Industrial Commission received from the 
defendant, as the employer of the claimant, the report of an accident, 
on Form No. 19, giving the name of its injured employee as Press 
Swink. The response to question 28, included in said form, requesting 
a description of the accident and a statement as to how it occurred, was 
as follows: 

““‘Tinknown; the party has filed claim with the North Carolina Indus- 
trial Commission under date of November, 1934, alleging that the acci- 
dent which resulted in his injury was caused by the negligence of the 
employer in that it maintained no dusting or suction system in its plant, 
such as is approved and in general use in other asbestos plants.’ 

“Under date of November, 1934, the claimant filed notice of claim for 
compensation under the provisions of the North Carolina Workmen’s 
Compensation Act. In this notice the claimant advised defendant em- 
ployer that within the last twelve months he was injured by accident 
while in its employment, caused by the negligence of the defendant em- 
ployer in that it maintained no dust removal or suction system in its 
plant, such as is approved and in general use in other asbestos plants, 
and in said notice claimant stated that he was suffering from pulmonary 
asbestosis. No notice had been filed by the claimant with his employer, 
or with the Industrial Commission, other than the notice above recited. 
No report of the accident by the employer to the North Carolina Indus- 
trial Commission was made other than that hereinbefore recited. 

“7. It is found as a fact by the Commission that claimant’s pulmonary 
asbestosis was caused by the inhalation of fine particles of asbestos while 
he was at work in the plant of the defendant employer, and that said 
disease arose out of and in the course of claimant’s employment. 


ee 
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“Tt is further found as a fact that said disease was not caused by an 
accident which occurred in the past, but was produced by the conditions 
in the plant, which were continuous therein from the time of claimant’s 
employment until the installation of the dust removal system on 19 De- 
cember, 1933. 

“It is further found as a fact that the failure of the defendant em- 
ployer to install a dust removal system in approved and general use in 
sald plant prior to 19 December, 1933, was a failure to exercise such 
reasonable care for the safety of the employees in said plant as should 
have been exercised by a reasonably prudent man under the same cir- 
cumstances, and that the failure of the defendant employer to install and 
operate such dust removal system greatly increased the dust hazard in 
said plant and the dust content of the air therein during the operation 
of said plant, and that the dust in said plant would have been eliminated 
90 per cent by the use of a proper dust removal system during the said 
time. 

“8. The findings of fact by Commissioner Dorsett, except those that 
may be inconsistent with these findings, are approved and hereby made 
the findings of fact of the Full Commission, in additioa to the findings 
of fact herein made.” 

On the foregoing findings of fact, the Industrial Commission con- 
cluded “as a matter of law that the claimant was not injured by acci- 
dent which arose out of and in the course of his employment, and that 
the disease of pulmonary asbestosis, from which the claimant was suffer- 
ing at the time of his discharge by the defendant, did not result natur- 
ally and unavoidably from an accident, as required in order to be com- 
pensable by section 2 (f) of the North Carolina Workmen’s Compensa- 
tion Act.” 

In accordance with its findings of fact and its conclusions of law, the 
North Carolina Industrial Commission made an award denying com- 
pensation and dismissing the proceeding. 

The claimant appealed from the award of the Industrial Commission 
to the Superior Court of Mecklenburg County, and on said appeal relied 
on his exceptions set out in the record as follows: 

“1, To that portion of finding of fact No. 4 which is as follows: 

“ “On 19 December, 1933, the defendant employer did install in its 
plant a dust removal system of the type which was in general and 
approved use, and from the time of the installation of said dust removal 
system up until the date of the discharge of the claimart, the defendant 
employer continued to use said dust removal system in its plant in a 
manner free from fault on its part, and in accordance with the methods 
for which it was designed to be used.’ 
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“9. To that portion of finding of fact No. 5 which is as follows: 

“Tt is found as a fact by the Commission that in plants in which 
such appliances are properly used certain employees have been afflicted 
with asbestosis from the inhalation of asbestos dust in such plants.’ 

“3. To that portion of finding of fact No. 7 which is as follows: 

“Tt is further found as a fact that said disease was not caused by an 
accident which occurred at the plant.’ 

“4. To so much of the findings of fact made by Commissioner Dorsett 
as were approved and adopted by the Full Commission, and are subject 
to exceptions 1, 2, and 3. 

“5. To the findings of fact made by Commissioner Dorsett and by the 
Full Commission, and to the conclusions of law and to the judgment and 
award of the Full Commission, on the ground that the findings of fact 
above set out are not supported by competent evidence of sufficient 
probative force, and are contrary to law and facts. 

“The plaintiff particularly excepts upon the ground that said findings 
of fact and conclusions of law, and the signing of the judgment and 
award, are in violation of the rights of the plaintiff under the Fifth 
Amendment, and under section 1 of the Fourteenth Amendment to the 
Constitution of the United States, and under section 35 of Article I of 
the Constitution of the State of North Carolina.” 

At the hearing of said appeal, judgment was rendered as follows: 

“This cause coming on to be heard before the undersigned judge hold- 
ing the regular September Term, 1935, of the Superior Court of Meck- 
lenburg County, upon the exceptions of the plaintiff to the findings and 
judgment of the North Carolina Industrial Commission, rendered and 
filed herein, and the same being heard upon said exceptions, findings, and 
judgment, in consideration thereof ; 

“Tt is adjudged that the plaintiff’s exception No. 3 be and it is now 
sustained and allowed; that his exceptions Nos. 1 and 2 be and they are 
now overruled and denied, and that his exception No. 4, in so far as it 
relates to the subject matter of his exception No. 3 is sustained and 
allowed, and the same is overruled and denied in so far as it relates to 
the subject matter of his exceptions Nos. 1 and 2. 

“Thereupon, after considering the arguments and briefs of counsel 
representing the several parties herein, and upon due and careful con- 
sideration of the evidence, record, findings, and judgment of the said 
North Carolina Industrial Commission, it appearing to the court: - 

“1. That the plaintiff sustained a personal injury by accident arising 
out of and in the course of his employment, as the direct and proximate 
result of the employer’s negligence; 

“9, That accident occurred and said injury arose prior to the installa- 
tion by the said employer of its dust removal system on 19 December, 
1933; 
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“3, That as the proximate result of such accident and injury the plain- 
tiff’s disability arose and became compensable at the date of his dis- 
charge, 24 October, 1934; 

“4, That the plaintiff’s cause of action accrued when his disability 
arose, and is, therefore, not barred by the statute of limitations; 

“5, That the said accident and injury did not occur, and the said 
injury was not accelerated subsequent to 19 December, 1933, 

“Tt is, therefore, considered and adjudged by the court: 

“(a) That the motions for dismissal filed herein by the United States 
Casualty Company and Lumber Casualty Company be and the same are 
now allowed, and this action or proceeding is dismissed as to them; 

“(b) That the judgment and award of the North Carolina Industrial 
Commission rendered and filed herein be and it 1s now reversed and over- 
ruled, and the said Commission is authorized, empowered, and directed 
to award, in accordance with this judgment, the amount of compensa- 
tion the plaintiff may be entitled to receive, as provided by statute, in 
such case made and provided. 

“Tt is further adjudged that the Maryland Casualty Company pay 
the costs of this action or proceeding, to be taxed by the clerk.” 

From this judgment the defendants Carolina Asbestos Company and 
Maryland Casualty Company appealed to the Supreme Court, assigning 
as error the rulings of the judge of the Superior Court on plaintiff’s 
exceptions on his appeal to said court, and the judgment reversing the 
award of the North Carolina Industrial Commission in this proceeding. 


J. L. DeLaney for plaintiff. 

W. C. Ginter and J. F. Flowers for defendants Carolina Asbestos 
Company and Maryland Casualty Company. 

Cansler & Cansler and Walter Hoyle for defendant Lumber Mutual 
Casualty Company. 

Ralph V. Kidd for defendant United States Casualty Company. 


Connor, J. In Greer v, Laundry, 202 N. C., 729, 164 S. E., 116, it 
18 sald: 

“Tt is provided in the North Carolina Workmen’s Compensation Act 
that either party to a proceeding begun and prosecuted before the 
North Carolina Industrial Commission for compensation under the 
provisions of the act, may appeal from the decision of said Commission 
to the Superior Court of the county in which the accident happened, for 
errors of law, under the same terms and conditions as govern appeals in 
ordinary civil actions. N. C. Code of 1931, sec. 8081 (ppp), sec. 60, 
ch. 120, Pubhe Laws 1929. 
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“Tt is further provided in said act that an award made by the North 
Carolina Industrial Commission in a proceeding begun and prosecuted 
before said Commission for compensation shall be conclusive and bind- 
ing as to all questions of fact. It has accordingly been held by this 
Court that only questions of law involved in an award made by the 
Commission in a proceeding of which the Commission has jurisdiction 
may be considered and passed upon by the judge of the Superior Court 
on an appeal to said court from an award made by the North Carolina 
Industrial Commission.” 

In the instant case, the judge of the Superior Court was bound by the 
findings of fact made by the Industrial Commission, provided, such 
findings of fact were supported by competent evidence. Holmes v. 
Brown Co., 207 N. C., 785, 178 8. E., 569; Winberry v. Farley Stores, 
204 N. C., 79, 167 S. E., 475; Webb v. Tomlinson, 202 N. C., 860, 164 
S. E., 860; Parrish v. Armour & Co., 200 N. C., 654, 158 S. E., 188; 
Rice v. Panel Co., 199 N. C., 154, 154 S. E., 69. 

At the hearing of this proceeding there was evidence tending to sup- 
port the finding of fact made by the North Carolina Industrial Commis- 
sion that the disease from which the plaintiff was suffering at the date 
of his discharge by the defendant Carolina Asbestos Company from its 
employment, was not caused by an accident which occurred at defend- 
ant’s plant, while the plaintiff was at work in said plant, as an employee 
of the defendant. For that reason there was error in the ruling of the 
judge of the Superior Court at the hearing of plaintiff’s appeal to said 
court sustaining plaintiff’s exception to the said finding of fact by the 
Commission. 

On said finding of fact, the award of the North Carolina Industrial 
Commission, denying compensation, should have been affirmed by the 
judge. There is error in the judgment reversing the award, and re- 
manding the proceeding to the North Carolina Industrial Commission 
for further action by the Commission in accordance with the judgment 
of the Superior Court. See Greer v. Laundry Co., supra. 

On his appeal to this Court, the plaintiff relies on McNeeley v. Caro- 
lina Asbestos Company, 206 N. C., 568, 174 S. E., 509. An examina- 
tion of the opinion in that case will show that the instant case is not 
governed by the decision-in that case. In the opinion in that case it is 
said that the evidence at the trial showed that the plaintiff was not 
injured by an occupational disease, but was injured by the negligence 
of the defendant. It was held that the negligence alleged in the com- 
plaint, and shown by the evidence at the trial, was an accident within 
the meaning of the North Carolina Workmen’s Compensation Act, and 
that therefore the plaintiff’s injury was compensable under the provi- 
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sions of the North Carolina Workmen’s Compensation Act. For that 
reason the judgment dismissing the action was affirmed. 

In the instant case, the Industrial Commission has found that the 
plaintiff was not injured by the negligence of the defendant, but that 
his injury was caused by a disease which he contracted while working 
in defendant’s plant as its employee. All the evidence showed that 
plaintiff’s injury was the result of an occupational disease, and for that 
reason was not compensable under the provisions of the North Carolina 
Workmen’s Compensation Act. It is otherwise since the amendment to 
the act by the General Assembly at its session in 1935. See chapter 123, 
Public Laws of N. C., 1935. 

As the plaintiff is not entitled to compensation for his injury result- 
ing from the disease which he contracted while in the employment of 
the defendant Carolina Asbestos Company, we have not considered the 
contentions of the insurance carriers for the defendant as to their 
respective liability for such compensation. 

This proceeding is remanded to the Superior Court of Mecklenburg 
County, that judgment may be entered in said court affirming the award 
of the North Carolina Industrial Commission, denying compensation. 

Reversed. 


CraRrkKSON, J., dissents. 





W. C. HANKS, ADMINISTRATOR OF CURTIS HANKS, DEcEASED, v. SOUTHERN 
PUBLIC UTILITIES COMPANY, SELF-INSURER. 


(Filed 15 June, 1936.) 


1. Master and Servant F c—Where employer’s report is filed as claim 
within prescribed time, Industrial] Commission has jurisdiction. 


It is not required that an injured employee, or the dependents of a 
deceased employee, file claim with the Industrial Commission, it being 
incumbent on the employer to file written report of the accident with the 
Industrial Commission upon notice given by the injured employee, or his 
representative, secs. 8081 (dd) (vvv), and where the employer has filed 
such report with the Commission within the prescribed time upon verbal 
information elicited from the representative of the employee by its claim 
agent, the representative being unable to read or write, and, the employer 
admitting liability, the report has been filed with the Industrial Commis- 
sion as a claim within one year from date of the accident and contains 
ali facts necessary to make an award, the claim is filed within the pre- 
scribed time, sec. 8081 (bb), and the Industrial Commission acquires 
jurisdiction. 
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2. Master and Servant F i— 


A finding of fact by the Industrial Commission which is not supported 
by the evidence is not binding upon appeal. 


3. Master and Servant F c—lInstitution of suit at common law held not to 
estop claimant from proceeding under Compensation Act. 

In this case the Industrial Commission acquired jurisdiction under the 
employer’s report of the accident filed as a claim. Claimant thereafter 
instituted a suit at common law and failed to answer letters of the Com- 
mission advising that a hearing was necessary to determine who were the 
dependents of the deceased employee, the employer admitting liability 
under the Compensation Act. Prior to final award disposing of the mat- 
ter by the Industrial Commission, claimant filed formal petition for an 
award, having taken a voluntary nonsuit in the action at common law. 
Heid: The prosecution of the suit at common law and the failure to file 
application for a hearing when requested did not amount to an abandon- 
ment of the claim for compensation, and no final award having been made 
by the Industrial Commission at the time of the filing of formal petition 
for an award, the matter was pending at that time before the Commis- 
sion, and it was error for the Commission, under the facts and circum- 
stances of this case, to deny compensation on the ground that claimant 
was barred by failure to file claim within one year after the death of the 
deceased employee. Sec. 8081 (bb). 


4, Master and Servant F a—Industrial Commission is primarily an admin- 
istrative agency of the State. 

The Industrial Commission is primarily an administrative agency of 
the State, and it is only when claim has been filed and the parties fail 
to reach an agreement that the Commission is invested with certain judi- 
cial functions as a special or limited tribunal for the purpose of deter- 
mining the respective rights and liabilities under the Compensation Act. 

Stacy, C. J., dissenting. 


Connor, J., concurs in dissent. 


AppraL by defendant from Hill, J., at November Term, 1935, of 
ForsytH, Affirmed. 

Petition by plaintiff for an award under the Workmen’s Compensa- 
tion Act on account of the death of his intestate arising out of and in 
the course of his employment by the defendant. 

It was admitted that the deceased, Curtis Hanks, was at the time of 
his injury and death, on 6 December, 1929, in the employ of defendant, 
and that the provisions of the Workmen’s Compensation Act apply. 
The claim for an award is resisted, however, on the ground that plaintiff 
elected to pursue his remedy by original action in the Superior Court of 
Wilkes County (where plaintiff resided), under the Federal Employers’ 
Liability Act, and did not prosecute claim under the Workmen’s Com- 
pensation Act until the action in the Superior Court had been ended 
adversely to him and after the lapse of more than five years from the 
date of the injury. 
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The Industrial Commission heard the case and rendered decision 
denying compensation, 16 August, 1935. 

The findings of fact of the Industrial Commission were, in brief, 
substantially as follows: 

Curtis E. Hanks, the deceased, was employed by the defendant, and 
on 6 December, 1929, he died by reason of injuries received by accident 
arising out of and in the course of his employment, and both plaintiff 
and defendant are subject to the provisions of the North Carolina Work- 
men’s Compensation Act, defendant being self-insurer. The deceased 
was unmarried and left surviving him his father, mother, and one 
brother, none of whom were dependent upon him, and his father, the 
plaintiff, has duly qualified as administrator of his estate. Plaintiff 
can nelther read nor write. 

Under date of 9 December, 1929, defendant employer made report of 
the accident to the Industrial Commission on Form 19, and this report 
was received 11 December, 1929. Defendant also made supplemental 
report on Form 29, received by the Commission on 26 December, 1929. 

“From the evidence at the hearing, it was found as a fact that shortly 
following the death of the deceased the defendant admitted liability for 
compensation under the Workmen’s Compensation Act, and offered to 
pay the same to the personal representative of deceased.” 

On 7 January, 1930, the Industrial Commission wrote the plaintiff 
relative to claim for compensation by reason of the death of Curtis E. 
Hanks, and advised him that a question had been raised as to dependents, 
and that it would have to be determined by a hearing, and asked for the 
names of all persons claiming dependency. 

No reply was received to this letter. 

On 8 January, 1930, defendant Utilities Company received a letter 
from W. M. Allen, attorney at law, Elkin, N. C., advising that the 
matter had been placed in his hands, and that he would proceed under 
the Federal Employers’ Liability Act and not under the State Compen- 
sation Act. Copy of this letter was sent to the Industrial Commission, 
and thereupon the Commission wrote Attorney Allen asking upon what 
ground he proposed to proceed without taking notice of the Workmen’s 
Compensation Act, and stating, “We are inclined to believe, in view of 
your plans as expressed to us by the employer, the Industrial Commis- 
sion should of its own motion set this case for a hearing. This will be 
done unless we receive from you a satisfactory reply to this letter not 
later than 20 January, 1930.” No reply was received from said 
attorney. 

Under date of 13 February, 1930, the Industrial Commission again 
wrote Attorney Allen, stating it was understood the defendant had 
offered to pay the dependents of “Clifton E. Hanks,” deceased (evidently 
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meaning Curtis Hanks), compensation under the Workmen’s Compensa- 
tion Act, but that the dependents had refused to enter into an agree- 
ment, and inquiring why compensation was refused. 

No reply was received to this letter, and on 18 March, 1930, the 
Commission again wrote Attorney Allen, saying, “If your clients have 
abandoned this claim for compensation, so advise me in order that we 
may retire this file.” 

No reply was received to this letter. 

On 10 August, 1933, the Commission wrote defendant’s counsel as 
follows: “It occurs to us that you might now let us have from the 
Southern Public Utilties Company a closing report on Form 28-B, as 
we infer that the Southern Public Utilities Company will not voluntarily 
offer to pay compensation, having taken the position that claim for 
compensation was not filed with the Industrial Commission within one 
year from the date of the accident. 

‘We note that in your letter of 6 March you suggested that we express 
an opinion as to whether or not, under the circumstances, the claimant 
had waived compensation. We should have replied to your letter; 
nevertheless, we do not feel that we should express an opinion in ad- 
vance of a hearing which the dependents or personal representative of 
the deceased may request. We enclose copy of Form 28-B, referred 
to above.” 

Thereafter, on 14 August, 1933, the defendant made report showing 
names of employer and employee, date of death, payment of $50.50 
medical expenses, and $198.00 funeral benefits. Under question 11 on 
this report: “Does this report close the case? (Yes or No),” the de- 
fendant wrote as follows: “The father of the employee instituted suit 
in the Superior Court of Wilkes County under the style W. C. Hanks, 
Administrator, v. Southern Public Utilities Company, for $50,000 dam- 
ages, caused by the alleged wrongful death of the employee. Southern 
Publie Utilities Company made regular report of this accident to the 
Industrial Commission, but no claim was ever filed with the Commis- 
sion on behalf of the employee, and the employee’s administrator and 
attorneys have repudiated the Workmen’s Compensation Act and elected 
to stand upon their common law rights. Suit is still pending in Wilkes 
County.” 

It also appeared in evidence that plaintiff administrator instituted 
suit against the defendant in the Superior Court of Wilkes County on 
7 July, 1930, that defendant filed demurrer to the complaint on ground 
that claim for compensation for death of Curtis Hanks was solely 
cognizable before the North Carolina Industrial Commission. The 
demurrer was overruled, as the facts did not sufficiently appear on the 
face of the complaint, and on appeal to this Court the ruling of the 
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Superior Court was affirmed (204 N. C., 155). Thereafter, answer was 
filed and the case remained in the Superior Court of Wilkes County 
until 8 January, 1935, when voluntary nonsuit was entered. Formal 
petition for an award and request for a hearing thereon was filed by the 
plaintiff before the Industrial Commission on 23 March, 1935. 

From the decision of the Industrial Commission denying compensa- 
tion, the plaintiff appealed to the Superior Court of Forsyth County, 
and from judgment of the Superior Court overruling the Industrial 
Commission and remanding the case to the Industrial Commission for 
an award under the act, defendant appealed to this Court. 


McNeill & McNeill, George P. Pell, and Whitman & Motsinger for 
plainteff. 
B.S. Womble and W. P. Sandridge for defendant. 


Devin, J. The only question presented by this appeal is whether 
plaintiff’s right to compensation on account of the death of his intestate, 
Curtis E. Hanks, was barred by reason of failure to give notice of the 
accident to the defendant employer, as required by sec. 22 of the North 
Carolina Workmen’s Compensation Act, and by failure to file claim with 
the North Carolina Industrial Commission within one year after the 
death of plaintiff’s intestate, as required by sec. 24 of said act. 

The North Carolina Workmen’s Compensation Act requires that the 
injured employee, or his representative, shall give or cause to be given 
written notice of the accident to the employer, and the employer is 
required to make report in writing of the accident to the North Carolina 
Industrial Commission within ten days after the occurrence and knowl- 
edge thereof, and later to make a supplemental report. C. S., 8081 
(dd), and 8081 (vvv). 

The act further provides that right to compensation shall be barred 
unless a claim be filed with the Industrial Commission within one year 
after the accident. C.S., 8081 (bb). 

In Hardison v. Hampton, 203 N. C., 187, where more than one year 
elapsed from the date of injury to the request for hearing by the injured 
employee, it was held that “there is no provision in the North Carolina 
Workmen’s Compensation Act requiring an injured employee to file 
claim for compensation for his injury with the North Carolina Indus- 
trial Commission,” and that “where the employer has filed with the 
Commission a report of the accident and claim of the injured employee, 
the Commission has jurisdiction of the matter, and the claim is filed 
with the Commission within the meaning of section 24.” 

In the instant case it appeared that the injury and death of Curtis E. 
Hanks on 6 December, 1929, while in the employ of defendant, was 
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known to the employer, that funeral and medical expenses were promptly 
authorized and paid by it, and that within three days it reported the 
accident to the Industrial Commission on the prescribed Form 19. This 
report was duly received and filed as a claim under the Workmen’s Com- 
pensation Act and gives a file or docket No. 17959 which it has continu- 
ously retained. 

The representative of the deceased employee was unable to read or 
write, and could not himself make a written report, but he gave all the 
required information to the employer’s claim agent, and this informa- 
tlon was incorporated in the report madé by the employer to the Indus- 
trial Commission. The employer had full knowledge of the occurrence. 
The employer’s report on the prescribed Form 19 sets out in detail all 
the facts necessary to make an award. 

A question arose, as the result of information given defendant by 
the plaintiff, as to whether there were dependents as defined by the act, 
and under date of 21 December, 1929, defendant notified the Industrial 
Commission (in accordance with sec. 57 of the act): “We have been 
unable to make an agreement as to settlement in the above case,” that the 
father first claimed the son was not contributing to support of father or 
mother, but now claimed he was, but refused to give the amount. 
“Therefore, [ have no way of arriving at the amount that should be 
paid.” 

Thereupon the Commission wrote the plaintiff, under date of 7 
January, 1930, as follows: 


“Dear Sir: fe: I. C. File 17959. 

“We understand from Southern Public Utilities Company that you 
and your wife are claiming compensation by reason of the death of your 
son, C. E. Hanks. We understand, also, that you have claimed partial 
dependency, and that in view of the fact that there appears to be no one 
who under the act 1s conclusively presumed to have been dependent 
upon your son, this raises a question of fact which can only be deter- 
mined by means of a hearing. In order that we may know how to 
proceed, please give us the names and addresses of all persons claiming 
dependency.” 


It appears, therefore, that claim for compensation was filed by the 
employer, and was so understood by the defendant, and so treated by 
the Industrial Commission. This was done within less than one year 
after the fatal accident. The defendant employer at all times admitted 
its lability under the act, and was ready to pay, and only contends now 
that plaintiff’s right to the compensation allowed by law under the ad- 
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mitted facts has been abandoned or lost by his electing to pursue the 
common law remedy, or by the lapse of time. 

“An acknowledgment or recognition of liability for compensation by 
the employer constitutes waiver of the requirement for making or filing 
timely claim, such recognition of liability by the employer eliminating 
the question of whether a claim for compensation has been made.” 71 
C. J., 1039, sec. 812. 

The finding of fact by the Industrial Commission that plaintiff “ex- 
pressly refused to file a claim with the North Carolina Industrial Com- 
mission within one year after the death of deceased,” is not supported 
by the evidence. The evidence shows that plaintiff failed to answer the 
letter of the Commission with respect to the character of his claim as to 
dependents, and that plaintiff’s attorney failed to answer letter of the 
Commission inquiring why he proposed to institute suit at common law. 

Defendant’s contention that plaintiff, having elected to institute an 
action at common law, is estopped now to prosecute his claim under the 
act, cannot be sustained under the facts and circumstances of this case. 
Stevedoring Co. v. Pillsbury, 170 Cal., 321; McLead v. Sou. Pac. Co., 
64 Utah, 409. Here the defendant admitted liability under the act and 
offered to pay, resisted the common law action, and finally brought about 
its defeat by the plea that the Industrial Commission had exclusive 
original jurisdiction to hear and determine the plaintiff’s claim. The 
restriction upon proceeding in another forum is that a recovery in the 
one form of action bars recovery in the other. As was said in Phifer 
v. Berry, 202 N. C., 388: “He may recover by one of the alternate 
remedies, but not by both.” 

In Rowe v. Rowe-Coward Co., 208 N. C., 484, the piaintiff there filed 
claim for compensation under the act for an injury sustained 29 March, 
1933. In August, 1933, he notified the Industrial Commission: “For 
the present I do not desire to press this claim, and therefore withdraw it 
until further notice to you if I shall conclude later on to renew my claim 
before your Commission. I have a suit pending in Durham Superior 
Court, which I shall press, and I do not desire, unless you are otherwise 
notified, to press my claim before the Commission.” Having lost his 
suit in the Superior Court, the plaintiff in that case, in July, 1934, 
wrote the Commission he desired to proceed with the prosecution of his 
claim. Thereafter, a hearing was set and an award in his favor finally 
determined. 

While the plaintiff, under the advice of his counsel then employed, 
instituted an action in the Superior Court of Wilkes County seeking to 
recover damages for the wrongful death of his intestate under the Fed- 
eral Employers’ Liability Act, taking the view that the Workmen’s 
Compensation Act violated the constitutional right to trial by jury, that 
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action would not debar him now from prosecuting his claim under the 
Workmen’s Compensation Act, provided his claim, constituted in sub- 
stantial compliance with the act, was still pending before the Industrial 
Commission. The prosecution of an action for damages by the em- 
ployee does not necessarily constitute an abandonment of his claim for 
compensation duly filed. 71. J., 1002. Nor would his failure to file 
application for hearing when requested by the Commission amount to 
abandonment of his claim for compensation. McLead v. Sou. Pac. Co., 
supra. 

Was plaintifi’s claim pending before the Industrial Commission in 
1935, when the petition herein was filed ? 

It appears that the Industrial Commission treated plaintiff’s claim as 
pending. As above set out, on 7 January, the Commission wrote plain- 
tiff about his claim and suggested that a hearing was necessary. On 
20 January, 1930, the Commission notified plaintiff that it was inclined 
of its own motion to set the case for hearing, though nothing further 
was done about it. And in 1933 the question of closing the case was 
taken up with defendant’s counsel, though the Commission expressly 
refrained from “expressing an opinion in advance of a hearing which 
the dependents or personal representative of the deceased might request.” 
It was at all times open to the defendant to move for a hearing, or to the 
Commission of its own motion, upon notice, to order a hearing. But 
this was not done. 

The act from which the Industrial Commission derives its authority 
provides that if employer and representative of deceased employee fail 
to reach agreement in fourteen days, either party may make application 
to the Industrial Commission for a hearing in regard to the matters at 
issue, and that thereupon the Commission shall set the date for a hear- 
ing, and shall notify the parties of time and place. The act requires 
that the Commission, or one of its number, shall hear and determine the 
matter. “The award, together with a statement of the findings of fact, 
rulings of law, and other pertinent matter, shall be filed with the record 
of the proceedings and a copy of the award shall immediately be sent to 
the parties in dispute.” 

The Industrial Commission is primarily an administrative agency of 
the State, charged with the duty of administering the provisions of the 
North Carolina Workmen’s Compensation Act. In re Hayes, 200 N. C., 
133. 

But when a claim for compensation has been filed and the employer 
and employee have failed to reach an agreement, the statute authorizes 
the Commission to hear and determine all matters in dispute. There- 
upon, the Commission is constituted a special or limited tribunal, and 
is invested with certain judicial functions, and possesses the powers and 
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incidents of a court, within the provisions of the act, and necessary to 
determine the rights and liabilities of employees and employers. 71 
C. J., 917-920; Butts v. Montague Bros., 208 N. C., 186; Heavner v. 
Inncolnton, 202 N. C., 400. 

The procedure upon the consideration and determination of a matter 
within the jurisdiction of the Industrial Commission, agreeable to the 
provisions of the act and the rules and regulations promulgated by the 
Commission, conforms as near as may be to the procedure in courts gen- 
erally. By analogy, cases should be disposed of by some award, order, 
or judgment final in its effect, terminating the litigation. Employers’ 
Ins, Ass'n. v. Shilling, 259 S. W., 236; Todd v. Casualty Co., 18 S. W. 
(2d), 695. A final judgment is the conclusion of the law upon the 
established facts, pronounced by the court. Lawrence v. Beck, 185 
N. C., 196; Swain v. Bonner, 189 N. C., 185. 

The record before us fails to show any final order or adjudication of 
any kind prior to the one appealed from. 

A claim for compensation lawfully constituted and pending before 
the Commission may not be dismissed without a hearing and without 
some proper form of final adjudication. 

No statute of limitations runs against a litigant while his case is 
pending in court. 

We conclude that the judgment of the court below overruling the 
opinion of the Industrial Commission and remanding the case to the 
Commission for proper award in accordance with the facts found and the 
judgment of the Superior Court must be 

Affirmed. 


Stacy, C. J., dissenting: The plaintiff was injured while in the 
employ of the defendant. For five years he declined to be bound by the 
terms of the Workmen’s Compensation Act, and refused to accept any 
benefits thereunder. In the meantime, he brought a common law action 
against his employer for damages. Thus, his election of remedies was 
knowingly and deliberately made. 

He now returns to assert his claim under the provisions of the Work- 
men’s Compensation Act. The Industrial Commission held that he was 
too late—that he could not “have his cake and eat it, too.” 

As against plaintiff’s volte face, the defendant invokes the bar of the 
statute. The Court says, “No.” The case is sui generis in that it 
penalizes the defendant for complying with the law and rewards the 
plaintiff for his scorn. The ruling of the Industrial Commission should 
be upheld. 


Connor, J., concurs in dissent. 
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CATHERINE HEYER, Guarpian, v. MARY BELL BULLUCK et At. 
(Filed 15 June, 1986.) 


1. Wills E a—Intention of testator governs in construing a will. 

In construing a will, the intent of the testator as gathered from the 
entire instrument and as expressed in the language used, is controlling, 
unless contrary to some rule of law or at variance with public policy, 
and when the language used is ambiguous, resort may be had to the 
situation and circumstances surrounding the testator and his relationship 
to the beneficiaries, in order that the language may be interpreted from 
testator’s viewpoint, and each expression should be considered in view of 
the circumstances of its use, and general provisions should prevail over 
minor and apparently inconsistent expressions, having regard to the 
dominant purpose of the testator as gathered from the instrument. 


2. Wills F a—bLegacy held general legacy under terms of this will. 

Testatrix bequeathed to her “grand daughter and namesake Mary Bell 
Heyer 30,000 thirty thousand dolars. I received from her father Henry 
Heyer. When she becomes 30 years old now invested in Pub. Utilities.” 
It appeared that testatrix had received from life insurance upon the life 
of her son, the grandchild’s father, $30,000. Held: The legacy was a 
general legacy, payable out of the general assets of the estate when the 
granddaughter should reach the age of thirty years, the other language 
of the bequest being regarded as explaining what testatrix had done with 
the insurance money and as explaining her seeming preference to one of 
her son’s children over the children of her daughter, and it being im- 
probable that testatrix would have postponed its enjoyment until the 
granddaughter reached the age of thirty years if the legacy had been 
intended as a demonstrative legacy. The distinctions between, and inci- 
dents of, general, specific, and demonstrative legacies set forth by Stacy, 
C. J. 


3. Wills E d— 

A bequest of a sum of money to a named beneficiary ‘““when she becomes 
thirty years old’ is a vested legacy and not subject to be defeated by the 
death of the legatee, but the legatee is not entitled to interest thereon, 
the amount not being payable until the date stipulated. 


4. Wills E f—Testator’s daughter held to take no interest under the will 
in this case. 

The will in this case read, ‘‘The balance of my estate to my dear and 
only child Mary Bell to be held in trust by her during her lifetime,’ with 
provision following that her husband should have no part in the manage- 
ment of the estate, with provision for forfeiture if he should take part in 
the management, and that a specified person should see that testatrix’ 
wish as to the management be carried out. The will provided that the 
residuum should be equally divided among her son’s and daughter’s chil- 
dren when the youngest should reach the age of thirty. It appeared 
that testatrix and her daughter's husband were not on speaking terms, 
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and that testatrix disliked her son’s widow. Held: Testatrix’ daughter 
took no interest in the residuum, since the will directed that the residuum 
should go to the daughter “in trust” to be “managed” rather than “used” 
with direction that the person named should see to its “management,” 
and since it appeared that testatrix wished to exclude both her son-in-law 
and daughter-in-law, and that any bequest to her daughter would neces- 
sarily beneficially affect her son-in-law, and that testatrix’ grandchildren 
were, under the circumstances, the primary object of testatrix’ bounty. 


5. Wills E h—Trustee’s management of estate is subject to control of 
courts. 

Where a will leaves the residuum in trust to be paid to testatrix’ grand- 
children when the youngest attains thirty years of age, the trustee should 
manage the residuary estate under orders of the court, with such com- 
pensation from time to time as the court shall allow, but the trustee’s 
discretion in the management is not unrestrained, but is subject to the 
control of the court at all times. 


6. Same—Income from trust estate should be paid to guardians of bene- 
ficiaries during their minorities, and then to beneficiaries themselves. 
Where a will leaves the residuum in trust to be paid to testatrix’ grand- 
children when the youngest attains thirty years of age, the income from 
the estate should be paid the grandchildren’s respective guardians during 
their minorities, and then to the grandchildren themselves per stirpes as 
they reach their majorities, and the corpus equally divided among the 
grandchildren, as directed, when the youngest attains the age of thirty 
years. 
%. Wills Eh: Trusts E a—tTrust in this case held active and not passive. 
Testatrix directed that one of her grandchildren be paid a stipulated 
sum when the grandchild should attain the age of thirty years, and that 
the residuum of the estate be held in trust for all her grandchildren and 
paid to them equally when the youngest should attain the age of thirty. 
Held: The trust is an active and not a passive trust to the end that the 
stipulated sum should be paid the named grandchild when she should 
attain the age of thirty and the residuum managed and ultimately divided 
as directed, but if the named grandchild should anticipate her legacy by 
taking its present cash value, the chancellor might then terminate the 
trust and relieve the trustee, if she should so desire. 


Apprats by plaintiff and defendants from Williams, J., at December 
Term, 1935, of New Hanover. 

Civil action for construction of will. 

The record discloses that Mary B. Heyer, late of New Hanover 
County, died 1 January, 1934, leaving a holograph will, which is now 
the subject of controversy between or among the parties litigant. It 
was written in pencil, without the aid of counsel, found among her 
valuable papers, and has been duly probated in common form. Here 
it -48: 
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“In the name of God, Amen. 


“T, Mary B. Heyer, do on this the 15th day of September, 1930, make 
my last will and testament: 


“T give to my brother, 


(On the margin) Judge Charles G. Bell... $2000 
* “Tomy grand daughter “I give to my brother, 
and namesake Mary Bell William K. Bell... 2000 
Heyer 30,000 thirty “T give to my sister, 
thousand dollars. I re- Annie V. Buffinger.......0000000000000. 2000 
ceived from her father “To my niece 
Henry Heyer. When she Virginia A. Jardine..........0.00..00.. 2000 

* 


becomes 30 years old now 
invested in Pub. Utilities. “To my faithful servant 
George Baldwin if still 
Pi WY OTD OY. ti.oientteatinacne ewmannta ces 1000 
“To my faithful servant 
James Highsmith if still 
1 0 9 da ©) 061) 60) a 1000 


“The balance of my estate to my dear & only child Mary Bell to be 
held in trust by her during her hfetime. Her husband to have no part 
in the management of my estate or this will becomes null & void. 

“At her decease I desire it to pass to my grandchildren to be divided 
in two parts, one half to her children and one half to my son’s children 
when the youngest grandchild is 30 years old. 

“Tf any legatee be not living at the reading of this will the legacy 
reverts to my estate. I appoint my daughter Mary Bell my executor. 
Mr. Hugh MacCrae overseer to this will that my wish as to the manage- 
ment be carried out. Mary B. Heyer.” 


Adumbrative of the mind of the testatrix, the following background 
and setting was made to appear in the court below: 

1. In 1913, Matthew J. Heyer died intestate, leaving him surviving 
his widow, the present testatrix, a son, Henry, and a daughter, Mary 
Bell. Under the law, these three took equa} shares, a third each, in the 
intestate’s estate, which amounted to approximately $300,000. 

2. Henry, who was a lawyer, administered on his father’s estate, and 
thereafter managed his mother’s distributive share, commingling it with 
his own, which, after his death, became the subject of litigation between 
his mother and his widow. 

3. Henry died in 1929, leaving him surviving his widow, Catherine 
Heyer, plaintiff guardian herein, and two children under fourteen years 
of age, plaintiff guardian’s wards herein. At the time of Henry’s death 
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he had in force life insurance aggregating $30,000, payable to his mother 
as beneficiary. This was duly collected and invested in certain public 
utility stocks, or rather entrusted to a New York broker for use in what 
appears to be a trading account. 

4, In 1915, the daughter, Mary Bell, married Dr. Ernest 8S. Bulluck, 
and to this marriage five children have been born, represented herein, 
first by guardian ad litem, and then by their general guardian, R. D. 
Bulluck, brother of Dr. E. S. Bulluck. 

5. The testatrix, while very fond of her grandchildren, disliked her 
daughter-in-law, and was not on speaking terms with her son-in-law. 
The former is not mentioned in her will and the latter is excluded from 
any part in the management of her estate. 

With respect to the “marginal” bequest, the first in controversy, the 
court held that plaintiff’s ward, Mary Bell Heyer, was entitled to 
$30,000 of the investments held by the testatrix in public utility stocks 
at the market value as of 1 January, 1934, plus any difference, if any, 
in cash necessary to make up such deficiency; the same to be held by 
the executrix, as trustee, until said minor reaches the age of thirty years, 
the income in the meantime to be paid to plaintiff guardian. Exception 
by plaintiff and defendants. The court further held “that this legacy is 
a vested demonstrative legacy not bearing interest.” Exception by 
plaintiff. 

Touching the residuary provision in the will, the next in controversy, 
the court held: 

1. That the executrix should hold the same as trustee during her life- 
time “in such way or manner as she sees fit in the full, unrestrained 
exercise of her discretion, with no limitations or restrictions placed 
thereon, except that her husband is not to participate in its manage- 
ment.” Exception by plaintiff and defendants. 

2. That the executrix took no personal interest in her mother’s estate. 
Exception by defendants. 

3. That the executrix was to manage the residuary estate, together 
with its accumulations and income, under the orders of the court, with 
such compensation as the court should allow, and to turn over the corpus 
to the grandchildren of testatrix, in equal proportions, per stirpes, 
“when the youngest grandchild becomes 30 years old.” Exception by 
plaintiff and defendants. 

From the judgment thus entered, the plaintiff and defendants appeal, 
assigning errors. 


Marsden Bellamy and Bryan & Campbell for plaintaf. 
John D, Bellamy for Mary Bell Bulluck. 
Emmett H. Bellamy for R. D. Bulluck, guardian. 
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Stacy, C. J. The cardinal principle in the interpretation of wills 
is to discover the intent of the testator, looking at the instrument from 
its four corners, and to give effect to such intent, unless contrary to some 
rule of law or at variance with public policy. Jolley v. Humphries, 
204 N. C., 672, 167 8S. E., 417; Ellington v. Trust Co., 196 N. C., 755, 
147 S. E., 286; Westfeldt v. Reynolds, 191 N. C., 802, 183 S. E., 168; 
Whetehurst v. Gotwalt, 189 N. C., 577, 127 S. E., 582; Witty v. Wrtty, 
184 N. C., 375, 114 8. E., 482; 28 R. C. L., 211. “The will must be 
construed, ‘taking it by its four corners’ and according to the intent of 
the testator as we conceive it to be upon the face thereof and according 
to the circumstances attendant. We can derive but httle help from 
adjudicated cases upon facts more or less different from those in this 
case, for hardly ever can the facts and the language be identical in any 
two cases. In the construction of a will, therefore, ‘Every tub stands 
upon its own bottom,’ except as to the meaning of words and phrases of 
a settled legal purport. The object is to arrive at, if possible, the inten- 
tion and meaning of the testator as expressed in the language used by 
him”—Clark, C. J., in Patterson v. McCormick, 181 N. C., 811, 107 
S. E., 12. This rule has been so often stated and reiterated that Brog- 
den, J., in Clement v. Whisnant, 208 N. C., 167, 179 S. E., 430. laconi- 
cally remarked: “Of course, it 1s to be conceded that the intent of the 
testatrix should be the guide to courts. However, this process of probing 
the minds of persons long in their graves as to what they meant by 
words used when they were alive is, at best, no more than guesswork. 
Courts and text-writers have undertaken in some instances to make it 
highly scientific and specialized guesswork, but it remains guesswork 
nevertheless.” 

The same thought was expressed by Judge Story in Stsson v. Seabury, 
1 Sumn., 235, Fed. Cas., No. 12, 913, in somewhat similar fashion: 
“The difficulty of construing wills in any satisfactory manner renders 
this one of the most perplexing branches of the law. The cases almost 
overwhelm us at every step of our progress; and any attempts even to 
classify them, much less to harmonize them, is full of the most perilous 
labor. Lord Eldon has observed that the mind is overpowered by their 
multitudes, and the subtlety of the distinctions between them. To lay 
down any positive and definite rules of universal application in the 
interpretation of wills must continue to be, as it has been, a task, if not 
utterly hopeless, at least of extraordinary difficulty. The unavoidable 
imperfections of human language, the obscure, and often inconsistent, 
expressions of intention, and the utter inability of the human mind to 
foresee the possible combinations of events, must forever afford an ample 
field for doubt and discussion, so long as testators are at liberty to frame 
their wills in their own way, without being tied down to any technical 
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and formal language. It ought not, therefore, to surprise us, that in 
this branch of the law the words used should present an infinite variety 
of combinations, and thus involve an infinite variety of shades of mean- 
ing, as well as of decision.” 

It is likewise established by the authorities that in determining this 
intent, the court should place itself as near as practicable in the position 
of the testator, and where the language is ambiguous, or of doubtful 
meaning, it should take into consideration his situation, how he was 
circumstanced, and what effect known forces had upon him at the time 
the will was executed. Raines v. Osborne, 184 N. C., 599, 114 S. E., 
849; Ripley v, Armstrong, 159 N. C., 158, 74 8S. E., 961; Smith v. 
Lor. Co., 155 N. C., 389, 71 S. E., 445; Freeman v. Freeman, 141 N. C., 
97,53 8. E., 620; Bunting v. Harris, 62 N.C.,11. The rule was stated 
in Herring v. Williams, 153 N. C., 231, 69 8. E., 140, by Manning, J., 
as follows: “The primary purpose of the courts, when a will is pre- 
sented for construction, is to ascertain the intention of the testator from 
the language used by him. In ascertaining such intention, the entire 
will must be considered, and it is competent to consider the condition of 
the testator’s family, how he was circumstanced, and his relationship to 
the objects of his testamentary disposition, so as nearly as possible to 
get his viewpoint at the time the will is executed.” 

Every expression, to be correctly understood, ought to be considered 
with a view to the circumstances of its use. Cole v. Fibre Co., 200 
N. C., 484, 157 S. E., 859. “A word is not a crystal, transparent and 
unchangeable; it is the skin of a living thought and may vary greatly 
in color and content according to the circumstances and the time in 
which it is used,” says Mr. Justice Holmes in Towne v. Eisner, 245 
U.S., 418. General or particular meaning-content, therefore, may be 
imputed to words and phrases according to the purposes sought to be 
accomplished. S. v. Bank, 198 N. C., 524, 187 S. E., 593. And in 
order to arrive at the intention of the testator, “the court may reject, 
supply, or transpose words and phrases.” Washburn v. Biggerstaff, 
195 N. C., 624, 143 S. E., 210. 

Again, it is settled that in this quest for the intention of the testator, 
resort must first and last be had to the language used by him. Herring 
v. Williams, supra; Pilley v. Sullwwan, 182 N. C., 493, 109 S. E., 359. 
General provisions are to prevail over minor and apparently incon- 
sistent expressions (Raines v. Osborne, supra), but in the end the inten- 
tion must appear from the text and context of the willicself. Woelliams 
v. Best, 195 N. C., 324, 142 S. E., 2; Carroll v. Herring, 180 N. C., 369, 
104 8. E., 892; Campbell v. Crater, 95 N. C., 156. Greater regard is 
to be given to the dominant purpose of the testator than to the use of 
any particular words, yet the intent is to be deduced from the will as 
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written. Allen v. Cameron, 181 N. C., 120, 106 S. E., 484; Ralston v. 
Telfair, 17 N. C., 255. 

Summing up the law on the subject in McIver 1. McKinney, 184 
N. C., 393, 114 S. E., 399, Adams, J., delivering the opinion of the 
Court, said: “Nevertheless, it is generally conceded that in the construc- 
tion of a will the cardinal purpose is to ascertain and give effect to the 
intention of the testator—not the intention that may have existed in his 
mind, if at variance with the obvious meaning of the words used, but 
that which is expressed by the language he has employed. The question 
is not what the testator intended to express, but what he actually ex- 
pressed in his will, when all its provisions are considered and construed 
in their entirety,” citing as authorities for the position: Patterson v. 
Wilson, 101 N. C., 586; Francks v. Whitaker, 116 N. C., 518; Chewning 
v. Mason, 158 N. C., 579; Dunn v. Hines, 164 N. C., 114; Taylor v. 
Brown, 165 N. C., 157; McCallum v. McCallum, 167 N. C., 310. 

Tt all eomes to this: When a will is presented for construction, the 
intention of the testator is to govern, and this is to be ascertained from 
the language used by him. Trust Co. v. Cowan, 208 N. C., 236, 180 
S. E., 87; Haywood v. Rigsbee, 207 N. C., 684, 178 S. E., 102; Scales 
v. Barringer, 192 N. C., 94, 183 S. E., 410; Gordon v. Ehringhaus, 190 
N. C., 147, 129 S. E., 187; Holt v. Holt, 114 N. C., 241, 18 S. E., 967. 

Turning then to the will submitted for construction and looking at the 
first item in dispute, we find written upon the margin, opposite the 
general legacies, these words: “To my grand daughter and namesake 
Mary Bell Heyer 30,000 thirty thousand dollars. I received from 
her father Henry Heyer. When she becomes 30 years old now invested 
in Pub. Utilities.” Marks appearing on the will indicate that this was 
intended to be inserted between the gifts to Virginia Jardine and George 
Baldwin. His Honor found, from an inspection of the original will, 
that it was not clear whether the punctuation after the word “Dollars” 
is a comma or a period. There is no question as to the validity of the 
bequest. The will is submitted for construction as probated. 

The controversy arises over whether this “marginal” bequest is gen- 
eral, specific, or demonstrative. 

A general legacy is one that is payable out of the general assets of the 
estate, such as a gift of money or other thing in quantity, and not so 
given as to be distinguishable from other assets of like kind. Shepard 
v. Bryan, 195 N. C., 822, 143 S. E., 835; Graham v. Graham, 45 N.C., 
297; 28 R. C. L., 291. 

A specific legacy is a bequest of a specific article, distinguished from 
all others of the same kind, pointed out and labeled by the testator, as it 
were, for delivery to the legatee, such as a particular horse, a piece of 
silver, or money in a certain purse or chest, or a particular corporate 
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stock, or a particular bond or other obligation for the payment of money. 
Shepard v. Bryan, supra. “If the thing bequeathed is, by the terms of 
the will, individuated so that it is distinguishable from all others of the 
same kind, it is a specific legacy”—Leaming, V. C., in Kearns v. Kearns, 
77 N. J. Eq., 453, 76 Atl., 1042, 140 Am. St. Rep., 575. 

A demonstrative legacy is a bequest of money or other fungible goods, 
payable out of or charged upon a particular fund in such a way as not to 
amount to a gift of the corpus of the fund, or to evince an intent to 
relieve the general estate from liability in case the fund fail, and so 
described as to be indistinguishable from other things of the same kind. 
Shepard v. Bryan, supra; 28 R. OC. L., 292. 

It is clear that the bequest in question is not specific. Smith v. 
Smith, 192 N. C., 687, 1385 S. E., 855. This may be put aside. 

Is it general or demonstrative ? 

It is inserted along with the general legacies in the will. Also it is 
observed the gift is “To my grand daughter and namesake Mary Bell 
Heyer 80,000 thirty thousand dollars . . . when she becomes 30 
years old.” The remaining expressions, we apprehend, were used merely 
to indicate the reason for the seeming preference or partiality on the 
part of the testatrix, and to explain what she had done with the insur- 
ance money. Having shared equally with her son and daughter in their 
father’s estate, the testatrix no doubt thought it but meet, before divid- 
ing her own property, to return to Henry’s daughter a sum equal to the 
insurance funds which she had received from him upon his death. It 
is not material that she preferred Henry’s daughter over his son. There 
may be a reason for this, but whether there is or not, it is the testatrix’ 
will we are interpreting. In any view of the matter, her “namesake” 
was unmistakably the special object of her bounty. Moreover, had the 
testatrix here intended a demonstrative legacy, it is highly improbable 
that she would have postponed its enjoyment until the legatee reaches 
the age of thirty years. She had seen great fluctuations in the value of 
utility stocks. The bequest is regarded as general rather than demon- 
strative. 

The general rule in respect of interest on such legacies, when imme- 
diately payable and not promptly paid, is that they bear interest from 
the end of one year after the testator’s death. Shepard v. Bryan, supra; 
Moore v. Pullen, 116 N. C., 284, 21S. E., 195; Hart v. Williams, 77 
N. C., 426; 28 R. C. L., 853. And in Swann v, Swann, 58 N. C., 297, it 
was said this general rule applies to pecuniary legacies to grandchildren, 
when it does not appear the testator stood towards them in the relation 
of parent or in loco parentis. Compare McWilliams v. Falcon, 59 N.C., 
235. 
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However, this rule would not apply to the instant legacy because it 
is not required to be paid until the legatee “becomes 30 years old.” The 
amount bequeathed, thirty thousand dollars, will be due and payable at 
that time, and it bears no interest in the interim. Croom v. Whitfield, 
45 N.C., 148; Ballantyne v. Turner, 59 N. C., 225. 

Speaking to the identical question in Holt v. Hogan, 58 N. C., 82, it 
was said that while such a legacy is vested and will not be defeated by 
the death of the legatee prior to reaching the designated age, still the 
bequest would not bear interest except from the time it becomes due and 
should be paid. 

We come next to the residuary clause, the second item in difference. 

The judgment below is correct in decreeing that Mrs. Bulluck, the 
executrix, takes no personal interest in the residuum. Not only is the 
balance of the estate to be held by her “in trust,” but her husband 1s to 
have no part in its “management.” The testatrix knew that a trust 
estate would need to be managed rather than used, and she expressed the 
hope that Mr. Hugh MacCrae would see to it that her wish “as to the 
management” was carried out. 

The primary purpose of the testatrix was to leave her property to her 
grandchildren, but not without some intervening active “management.” 
She was not on friendly terms with either her daughter-in-law or her 
son-in-law. Both were excluded from any share in the estate. Knowl- 
edge that her daughter’s financial interests were interlinked with those 
of her husband, together with her disdain for the latter, doubtless caused 
the testatrix to forego leaving any personal bequest to her “dear & only 
child.” Her son was dead. She could leave nothing to his widow. Her 
son-in-law was likewise non grata persona. He, too, was eschewed. 
The grandchildren thus became the primary objects of her bounty. To 
them, and to them alone, she intended to leave the residuum of her 
estate. 

The argument on behalf of the executrix that she takes a life estate in 
the residuum was pressed before us with much learning and great ear- 
nestness. Several expressions lend color to this view, as well as the rule 
against disinheritance. Dunn v. Hines, 164 N. C., 113, 80 S. E., 410; 
Whitfield v. Garris, 184 N. C., 24, 45 S. E., 904; Clark v. Hyman, 12 
N. C., 382; 28 R. C. L., 229. The overshadowing purpose of the will, 
however, seems to forbid such construction. Had the testatrix intended 
to give her daughter a life estate in the residuum, she would hardly have 
designated Mr. MacCrae “overseer to this will that my wish as to man- 
agement be carried out.” And the provision in respect of forfeiture, in 
case her son-in-law participate 1n its management, 1s likewise subversive 
of an intent to bequeath her daughter any individual interest therein. 
It would be necessary to write these expressions out of the will in order 
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to give the daughter a life estate in the residuum. Thompson v. New- 
lin, 48 N. C., 32; 1 Page on Wills, sec. 814. While they may contain a4 
modicum of distrust and prejudice, nevertheless they point unerringly 
to the testatrix’ intent. The motive is not material so long as the pur- 
pose is clear (Hilliard v. Kearney, 45 N. C., 221), and the end is lawful. 
Thompson on Wills (2d Ed.), sec. 219. 

The judgment below is also correct in holding that Mrs. Bulluck is to 
manage the residuary estate, under orders of the court, with such com- 
pensation from time to time as the court shall allow. That portion of 
the judgment, however, which gives the trustee carte blanche authority 
to do “fas she sees fit in the full, unrestrained exercise of her discretion” 
is unwarranted and will be stricken out. Mrs. Bulluck’s trusteeship is 
not unlike others of similar kind. It is subject to the control of the 
court at all times. Woody v. Christian, 205 N. C., 610, 172 8. E., 210; 
Bank v. Edwards, 193 N. C., 118, 1386 S. E., 342; Carter v. Young, 198 
N. C., 678, 187 S. E., 875; Bank v. Alexander, 188 N. C., 667, 125 
S. E., 385; Fisher v. Fisher, 170 N. C., 378, 87 S. E., 118; Albright v. 
Albright, 91 N. C., 220; Jordan v. Jordan, 4 N. C., 2992. 

The income, as it accrues, is to be paid in equal proportions, first, to 
the respective guardians, parties hereto, then to the beneficiaries them- 
selves, per stirpes, as they reach their majorities, and, when the youngest 
grandchild “is 30 years old,” the corpus of the residuum is to be divided 
into two equal parts—one part delivered to the trustee’s children and the 
other part turned over to her brother’s children. 

The trust is not a passive one, such as in McKenzie v. Sumner, 114 
N. C., 425, 19 S. E., 375, and must be kept active, to the end that the 
“marginal” legacy of $30,000 to Mary Bell Heyer may be paid “when 
she becomes 30 years old”; and further, that “the balance” may be “in- 
trusted,” managed and ultimately divided as the will directs. If for any 
reason the payment of the bequest to testatrix’ “namesake” should be 
anticipated (in which event the plaintiff would receive only the present 
worth or present cash value of such legacy), or when it is paid, a situa- 
tion may then arise which would justify the chancellor in closing the 
trust and relieving Mrs. Bulluck of the further duties of her trusteeship, 
if she so desire. 

The cause will be remanded for judgment accordant herewith, the 
costs to be paid out of the trust estate. 

Error and remanded. 
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J. R. MARSHBURN anp J. STUART JAMES v. J. T. BROWN, SHERIFF oF 
PENDER COUNTY, anp C. F. DAVIS, R. L. BATTS, anp A. D. WARD, 
MEMBERS OF AND CONSTITUTING THE BOARD OF COUNTY COMMIS- 
SIONERS OF PENDER COUNTY. 


(Filed 15 June, 19386.) 


1. Counties E b—Question of whether bonds of school district were neces- 
sary to maintenance of constitutional school term is for courts. 


Plaintiffs brought this action to enjoin the collection of taxes by the 
county which were levied to pay principal and interest on bonds of certain 
school districts of the county which the county had assumed. Plain- 
tiffs alleged that the issuance of the school district bonds was not neces- 
sary to the maintenance of the constitutional school term in the respective 
districts of the county which had issued the bonds. Defendants denied 
this allegation in their answer, and introduced resolutions of the county 
board of education and the board of county commissioners which con- 
tained findings that the district bonds, when issued, were necessary to the 
maintenance of the constitutional school term. Held: Plaintiffs’ motion 
for judgment on the pleadings was correctly denied, since the pleadings 
raised an issue of fact as to whether the issuance of the bonds was neces- 
sary to the maintenance of the constitutional school term, and held fur- 
ther, the resolution of the county boards on this aspect is not conclusive 
on the courts, but the issue was properly submitted to the jury. 


2. Schools and School Districts A a—The Constitution contemplates that 
the General Assembly shall provide a State system of public schools. 


The State Constitution contemplates that the General Assembly shall 
provide a State system of public schools to the end that every child 
between the ages of six and twenty-one years, without regard to the 
county in which such child resides, shall have an opportunity to attend a 
school in which standards set up by the State are maintained and wherein 
tuition shall be free of charge, and it is the duty of the commissioners of 
each county, when such State system has been provided, to maintain in 
each district of the county one or more schools for the constitutional 
school term. 


3. Counties E b—County may assume indebtedness of its school districts 
which was contracted by them to maintain constitutional school term. 
Since it is the duty of the county commissioners of each county to pro- 
vide for the construction and equipment of schools in each district neces- 
sary to the maintenance of the constitutional school term. where some of 
the school districts of the county provide the necessary buildings and 
equipment upon failure of the county to do so, by issuing school bonds or 
otherwise, the county may assume such indebtedness upon the request of 

its board of education. N. C. Code, 5599. 


AppEaL by plaintiffs from Willams, J., at November Term, 1935, of 
Penver. No error. 

This is an action to enjoin the defendant J. T. Brown, sheriff of 
Pender County, from selling lands owned by the plaintiffs and located in 
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Maple Hill School District, Holly Township, Pender County, in accord- 
ance with notices posted by him, as required by statute, for the collec- 
tion of taxes levied on said lands by the defendant board of county com- 
missioners of Pender County for the year 1933, on the ground that said 
taxes were levied for the purpose of raising money to pay the obligations, 
evidenced by bonds and otherwise of certain school districts in Pender 
County other than Maple Hill School District, and for that reason were 
levied on the lands of the plaintiffs without lawful avthority, and are 
therefore illegal, and also to enjoin the defendant board of county com- 
missioners of Pender County from levying taxes on seid lands for the 
year 1934, and for succeeding years, for said purpose. 

Prior to 3 July, 1933, the board of county commiss.oners of Pender 
County, at the request of the board of education of said county, and with 
the approval of a majority of the qualified voters in each of said school 
districts, as required by law, for and in behalf of certain school districts 
in said county, had issued bonds in the name of Pender County, and had 
otherwise contracted indebtedness for the purpose of constructing and 
equipping schoolhouses in said district. The said bonds at the time 
they were issued, and the said indebtedness at the time it was contracted, 
were and are now the valid obligations of the said school districts. By 
statutory authority, taxes had been levied by the board of county com- 
missioners of Pender County, from year to year, on property, real and 
personal, located in said school districts, for the purpose of raising money 
to pay said bonds and said indebtedness. 

On 3 July, 1933, the board of county commissioners oi Pender County, 
at a meeting held on said day, made and caused to be entered in its 
minutes an order as follows: 

“Tt is ordered that the county assume the debt service obligations of 
the various schoo] districts in the county.” 

Pursuant to said order, and in accordance with the budget require- 
ments of the board of education of Pender County, the board of county 
commissioners of said county, for the year 1933, levied a tax of 43 cents 
on the $100.00 valuation on all the property, real and personal, in said 
county subject to taxation, for the purpose of raising money to pay the 
indebtedness, evidenced by bonds or otherwise, of said county for school 
purposes, including the indebtedness of the various school districts in 
the county contracted for the construction and equipment of schoolhouses 
in said districts. No bonds had been issued or indebtedness contracted 
by Maple Hull School District, or in its behalf. The plaintiffs have 
failed and refused to pay the taxes levied on their lands located in Maple 
Hill School District, and the defendant J. T. Brown, sheriff of Pender 
County, has advertised the said lands for sale for the purpose of collect- 
ing said taxes, and will sell the same unless enjoined from so doing by 
judgment in this action. 
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The defendant board of county commissioners of Pender County has 
approved the budget of the board of education of said county for the 
year 1934, which will require that a tax be levied on all the property, 
real and personal, in Pender County, for the purpose of raising money 
to pay the indebtedness of the various school districts of said county 
incurred for the construction and equipment of schoolhouses in said 
districts. Unless enjoined in this action, the defendant board of county 
commissioners of Pender County will levy said tax for the year 19384, 
and for succeeding years. 

In their complaint, the plaintiffs allege that the schoolhouses con- 
structed in the various school districts in Pender County and paid for 
with the proceeds of the bonds issued by or in behalf of said school dis- 
tricts, or with money borrowed for that purpose, were not essential or 
necessary for the operation in said districts of schools for the minimum 
school term of six months in each year, as required by the Constitution 
of this State. This allegation is denied by the defendants. In their 
answer the defendants allege that said schoolhouses were and are essen- 
tial and necessary for the operation of schools in said district, in accord- 
ance with the mandate of the Constitution of the State of North Caro- 
lina. 

At a meeting held after the commencement of this action, to wit: 
On 4 February, 1935, the board of county commissioners of Pender 
County adopted and caused to be entered in its minutes a resolution 
as follows: 

“Whereas, the board of education of Pender County, on 3 July, 1933, 
adopted a resolution providing that the debt service obligations of the 
special taxing districts and other school districts of Pender County 
should be taken over for payment by the county as a whole and the local 
districts relieved of their payment, said obligations being included in 
the debt service fund in the six months budget; and 

‘Whereas, the same was certified to the board of county commissioners 
of Pender County and approved by said board, and said board, pursuant 
to said approval, adopted the following resolution: 

“It is ordered that the county assume the debt service obligations of 
the various taxing school districts in the county’; and 

‘Whereas, 1t has been discovered that essential facts were inadver- 
tently omitted from the drafts of the resolutions adopted by the board of 
education and by the board of county commissioners, which facts were 
true at the time the resolutions were adopted, and still are true; and 

“Whereas, on this 4 February, 1935, the said board has decided to 
amend said resolutions so that they will speak the truth, and will include 
such essential facts as were omitted, and the board of education has 
adopted the following resolution, as an amendment to its resolution 
adopted 3 July, 1933, to wit: 
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“Whereas, under authority of law certain local school districts of 
Pender County, by a majority vote of the qualified voters of each dis- 
trict, and in accordance with law, have issued and caused to be sold cer- 
tain bonds, or have lawfully borrowed money from the State, the names 
of said districts being as follows, the amount of the bonds and State 
loans outstanding on 3 July, 1933, being placed opposite the name of 
each district listed below, to wit: 





Amt. out- 
Date of Amt.of — standing 
District Bonds Sale Issue 7-3-33 
Atkinson Special School Taxing District 7-1-25 $25,000 $18,000 
Burgaw Special School District..........0..... 11-15-26 50,000 44,000 
Long Creek Grady Special School Tax- 
ees OEE 0) ee eee ener ee eee er 7-1-25 28,000 18,000 
Rocky Point Special School Taxing Dis- 
EN Gy aie a Goren caer atc ta eet ta aaa eae 7-1-25 30,000 23,000. 
Topsail Special School Taxing District.. 11-1-24 60,000 44,000 
Total District Bonds.........00..00.0. $190,000 
Total Outstanding Bonds, 7-3-33.. $147,000 
July 3, 19383 
Date of Amt, out- 
State Loans, Interary Fund Loan Amount standing 
Atkinson Special School Taxing District 2-11-24 $5,000 $ 500.00 
Atkinson Special School Taxing District 2-10-26 1,500 450.00 
Long Creek Grady Special School Tax- 
ing OIStrict tweet ae ee 2-11-24 5,000 500.00 
Long Creek Grady Special School Tax- 
et gg OFF 8 cl een Ree rere me vee ene 2-10-26 1,500 450.00 
Long Creek Grady Special School Tax- 
Unig? Distr Ch on ait: 9-1-28 3,000 1,800.00 
Rocky Point Special School Taxing Dis- 
PENCE pei ik tn, ep Webel nen tceesam santa 2-17-26 2,000 600.00 


Special Building Fund. 
Atkinson and Long Creek Grady (this was a 
joint loan of $68,000.00, one-half County 
obligation and one-half District obliga- 
OT) 5 BLO 24 cases ects sshucuntenarirdatnoeucseactriln $34,000.00 $18,700.00 


Total State Loans for District................ $52,000.00 
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Total Outsta nine stot ncc cee ced ai asteiie $23,000.00 
Total Bonds and State Loans for Dis- 

3 he ee ee eee eee ene $242,000.00 
Amount Outstanding July 3, 1933.......... $170,000.00 


“Whereas, the proceeds of the sale of the above mentioned bonds were 
in each instance used in the erection and equipment of school buildings 
in their respective districts, thus relieving the board of education and 
the board of county commissioners, in whole or in part, of their legal 
responsibility; and 

“Whereas, it is the sense of the board of education that all indebted- 
ness of school districts lawfully incurred in erecting and equipping 
school buildings necessary for the six months school term should be taken 
over for payment by the county as a whole, and the local districts 
relieved of their annual payments; and 

“Whereas, the above listed bonds and loans were issued or made, and 
the proceeds thereof used for the erection and equipment of school build- 
ings necessary for the six months school term, and the said buildings 
and equipment are and were on 3 July, 1933, necessary for the mainte- 
nance of the six months school term in Pender County, and the said 
bonds or loans, when added to any other debt service obligations of 
Pender County for school purposes, do not, and did not on 3 July, 1933, 
exceed five per cent of the valuation of the property subject to taxation 
in Pender County: 

“Now, therefore, be it resolved : 

“1. That the county board of education, with the approval of the 
county board of commissioners, take over the indebtedness of all school 
districts lawfully incurred in erecting and equipping school buildings 
as set forth in the preamble of this resolution, beginning with the school 
year 1933-1934, and relieve the local districts of their annual payments 
in accordance with Article 13, section 179, of the Public School Law 
Codification, 1923, and amendments thereto, and that the resolution of 
3 July, 1933, be and the same is hereby amended so as to include this 
resolution and the preamble thereto, 

“2, That the board of county commissioners of Pender County be 
furnished with a certified copy of these resolutions, and that the said 
board of county commissioners be and it is hereby asked to approve the 
action on the part of the county board of education as set forth in these 
resolutions. 

“3. That these resolutions be in full force and effect from and after 
the approval of the county board of commissioners. 
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“Members present and voting ‘Aye’ are: 
“D, J. Farrior, Jr., T. J. Henry, George F. DeVane. Those voting 
‘No’: J. R. Marshburn. 
“Done in regular session, this 4 February, 1935. 
D, J. Farrior, JR., 
Chairman Board of Education. 
“Attest : 
T. T. Murpxry, 
Secretary Board of Education. 


“And whereas, the taking over and assumption of the districts’ obli- 
gations as set forth by said board of education is adjudged to be legally 
just and equitable. 

“Now, therefore, be it resolved: 

“1, That the action of the board of education, as set forth in its reso- 
lution and the preambles thereto recited above, be and the same is 
hereby approved and the said districts are hereby forever hereafter 
relieved of their annual payments, or any parts thereof. 

“2. That the board of education be and it is hereby directed to include 
in the debt service fund in the six months budget the annual installments 
and interest on the indebtedness of all districts listed in the preamble 
to their resolution recited herein. 

“3. That the resolution adopted 3 July, 1933, be and the same is 
hereby amended so as to include and embrace this resolution and its 
preambles. 

“4, That a certified copy of this resolution be furnished to the board 
of education for its information, and to govern its action in this behalf. 

“Those members present and voting ‘Aye’ are: 

“OC, F. Davis, R. L. Batts, A. D. Ward. Those voting ‘No’: None. 

“Tone in regular session on this 4 February, 1935. 

C. F. Davis, 
Chairman Board of County Commissioners. 
“Attest: 
Gro. F. Lucas, Clerk.” 


At the trial an issue was submitted to the jury and answered as 
follows: 

‘Was the indebtedness of the special taxing districts of Pender County, 
which was assumed by the county as a county-wide obligation on 3 July, 
1933, incurred for the construction of school buildings and for school 
equipment essential and necessary for the operation in said county of a 
six months school term? Answer: ‘Yes.’” 
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From judgment dissolving the temporary restraining order issued in 
the action and continued to the final hearing, adjudging that the taxes 
levied by the board of county commissioners of Pender County for the 
year 1933, on all property, real and personal, in said county for school 
debt service, were lawfully levied, and are legal, and taxing the plaintiffs 
with the costs of the action, the plaintiffs appealed to the Supreme 
Court, assigning numerous errors in the trial. 


Carr, James & LeGrand for plaintiffs. 
McCullen & McCullen and Clifton L. Moore for defendants. 


Connor, J. We have examined the numerous assignments of error 
made by the plaintiffs on this appeal. None of them can be sustained. 

The motion of the plaintiffs for judgment on the pleadings was prop- 
erly denied by the trial court. The allegation in the complaint that the 
indebtedness of the various school districts in Pender County, which was 
assumed by the county on 3 July, 1933, pursuant to the resolution of 
the board of education, and with the approval of the board of county 
commissioners (N. C. Code of 1935, sec. 5599), was incurred for the 
construction and equipment of schoolhouses in said districts, which were 
not necessary or essential for the operation of a school or of schools in 
each of said districts for a term of six months in each year, was denied 
in the answer. The issue thus raised by the pleadings was properly 
submitted to the jury. The affirmative answer of the jury to this issue 
was determinative of the action. See Hickory v. Catawba County, 206 
N. C., 165, 173 8. E., 56, and Greensboro v. Guilford County, 209 N. C., 
655, 184 S. E., 473. 

The order of the defendant, the board of county commissioners of 
Pender County, as amended by the resolution of said board adopted on 
4 February, 1935, pursuant to the resolution of the board of education 
of said county, was predicated on the finding by both said boards that 
the indebtedness of certain school districts in Pender County was in- 
curred for the construction and equipment of schoolhouses in said dis- 
tricts which were and are necessary and essential for the operation of a 
school or of schools in each of said districts for a term of six months in 
each year. This finding was not conclusive on this action. In Hickory 
v. Catawba County, supra, it is said: “This is not a problem to be 
solved by the defendants in the exercise of their discretion, or one in the 
solution of which the courts are shorn of jurisdiction. The exercise of 
jurisdiction implies the right to hear evidence on the question whether 
the buildings and equipment of certain types are essential to the opera- 
tion of the schools, and as the witnesses who testified as to these things 
were qualified to speak, the exceptions addressed to the admissibility of 
their testimony cannot be sustained.” 
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On the facts admitted by the parties in their pleadings, and found by 
the jury at the trial, the judgment is affirmed on the authority of Reeves 
v. Board of Education, 204 N. C., 74, 167 §. E., 454. 

It is the mandate of the Constitution of this State that the General 
Assembly shall provide by taxation and otherwise for a general and 
uniform system of public schools wherein tuition shall be free of charge 
to all the children of the State between the ages of six and twenty-one 
years. This constitutional mandate contemplates tha: the system of 
public schools which it is the duty of the General Assembly to provide 
for all the children of the State, shall be a State system, to the end that 
every child in the State between the ages of six and twenty-one years, 
without regard to the county in which such child shall reside, shall have 
an opportunity at least to attend a school in which standards set up by 
the State are maintained. When provision has been made by the General 
Assembly for a State system of public schools, as contemplated by the 
Constitution, it is the duty of the board of county commissioners of each 
county in the State to maintain in each school district in 1ts county one 
or more schools for a term of at least six months in each year. Adequate 
buildings and equipment are manifestly required for the maintenance 
and operation of these schools. N.C. Code of 1935, sec. 5467. It is 
therefore the duty of the board of county commissioners of each county 
in the State to provide for the construction and equipment of adequate 
school buildings in each district of its county. When for any reason 
the board of county commissioners of a county has failed to perform this 
duty, and the buildings and equipment necessary for the maintenance 
and operation of schools for the minimum term required by the Consti- 
tution have been provided by the district by the issuance of bonds or 
otherwise by statutory authority, the board of county commissioners, at 
the request of the board of education of the county, may assume the 
indebtedness of the district, and thereby relieve the district of the burden 
of such indebtedness. In such case, the board of county commissioners 
is performing the duty which the Constitution imposes upon said board 
in the first instance. In Reeves v. Board of Education, supra, it is said: 
“There is no sound reason why a school district should have to pay out 
of its own taxable property a debt which the Constitution and the laws 
of the State impose upon the county. The authority for the assumption 
by the county of the bonded debt of the various school districts is con- 
tained in sec. 6, ch. 180, Public Laws 1925, as amended. by ch. 239, secs. 
4 and 5, Public Laws 1927, Michie’s Code, 1931, sec. 5599.” 

We find no error in the trial of this action. The judgment is affirmed. 

No error. 


N.C.] SPRING TERM, 1936. 339 


Trust Co. v. JONES. 


WACHOVIA BANK AND TRUST COMPANY, Truster, v. MRS. BESSIE 
ERWIN JONES, MRS. SARAH ERWIN BELLAMY, MRS. MARGARET 
ERWIN GLENN, ann WILLIAM A. ERWIN, III, WILLIAM ERWIN 
JONES, ELIZABETH SMEDES JONES, ALICE McADEN JONES, 
SARAH LYELL GLENN, LOCKE ERWIN GLENN anp ROBERT RAN- 
KIN BELLAMY, Minors, 8S. C. BRAWLEY, JR., GuARDIAN AD LITEM OF 
WILLIAM A. ERWIN, III, ann ALLSTON STUBBS, Guarpian AD LITEM 
FOR WILLIAM E. JONES, ELIZABETH 8. JONES, ALICE McADEN 
JONES, SARAH LYELL GLENN, LOCKE ERWIN GLENN, ROBERT 
RANKIN BELLAMY, anp ALL PERSONS NoT IN BEING WHOSE NAMES AND 
RESIDENCES ARE Not KNOWN, OR WHO May IN ANY CONTINGENCY BECOME 
INTERESTED IN SAID TRUST. 


(Filed 15 June, 1936.) 


1. Trusts E b— 
Where the disposition of part of a trust fund created by will is left in 
doubt under its language, the trustee may apply to the courts, in their 
equitable jurisdiction, to construe the instrument. 


2. Wills E a— 
A will and its codicils must be construed together to ascertain and 
effect the testator’s intent. 


3. Wills E f—Income from property subsequently used to pay specific lega- 
cies and costs should be paid income beneficiaries of trust estate. 
After providing for specific legacies, testator directed that the residuum 
of the estate should be held in trust for the benefit of testator’s children, 
and directed that the income therefrom be periodically divided among 
them, with issue of deceased children representing their ancestor, with 
further provision for the distribution of the corpus of the trust estate 
after the death of testator’s children and grandchildren. The trustee 
brought this action to obtain direction of the court in disposing of income 
derived from property used in paying debts, costs of administration, and 
specific legacies. Held: The residue of the estate is formed at the time 
of testator’s death, and the income in question should not be added to 
the corpus of the trust estate, but should be paid the income beneficiaries 
of the trust estate under the provision of the will that the net income on 
hand be divided among them, it being apparent that testator’s children 
were the primary objects of testator’s bounty, and the will being con- 
strued to effectuate his intent. The Massachusetts and English Rule 
defined and discussed by CLarxKson, J. 


Devin, J., took no part in the consideration or decision of this case. 


Stacy, C. J., dissenting. 


AppEeaL by defendants Bessie Erwin Jones, Sarah Erwin Bellamy, 
Margaret Erwin Glenn, and S. C. Brawley, Jr., guardian ad litem for 
William A. Erwin, II], from Spears, J., at Chambers, 29 April, 1936. 


From Duruam. Reversed. 
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This is a civil action, instituted by the plaintiff Wachovia Bank and 
Trust Company against the defendants as beneficiaries under the will of 
the late W. A. Erwin for the purpose of having the court determine 
certain questions relative to the disposition of certain of the property. 

On 2 March, 1936, S. C. Brawley, Jr., was duly appointed as guardian 
ad litem for William A. Erwin, III, and Allston Stubbs was duly ap- 
pointed as guardian ad litem for William E. Jones, Elizabeth S. Jones, 
Alice McAden Jones, Sarah Lyell Glenn, Locke Erwin Glenn, Robert 
Rankin Bellamy, and all persons not in being whose names and resi- 
dences are not known or who may in any contingency become interested 
in said trust, and both of said guardians ad litem were duly and regu- 
larly served with summons and filed answers. 

On 28 February, 1932, the testator, William A. Erwin, died leaving 
a will and four codicils attached thereto, as set out in the record. The 
Wachovia Bank and Trust Company and Kemp P. Lewis were named 
as executors. After providing for certain specific legacies, the testator 
in Item 8 of said will devised and bequeathed all the rest and residue of 
his property to the Wachovia Bank and Trust Company as trustee, to 
be held in trust, the income from said property to be used for the benefit 
of his following children: Bessie Erwin Jones, Sarah Hrwin Bellamy, 
Margaret Erwin Glenn, all daughters of the testator, and William A. 
Erwin, son of the testator, and their issue. Subsequent to the signing 
of this will, William A. Erwin, Jr., died and Wiliam A. Erwin, III, 
son of William A. Erwin, Jr., now stands in the positicn of his father 
as one of the life beneficiaries. 

The total income from the estate during the entire period of adminis- 
tration amounted to $71,544.55. The expense of administration deduc- 
tive from the income amounted to $11,898.87, leaving a net income of 
$59,645.68. Of this amount, $11,946.13 was income derived from that 
portion of the estate used in the payment of specific legacies, debts, and 
costs of administration. The remainder, to wit: $47,699.55, was derived 
from that portion of the estate which went into the corpus of the re- 
siduum and was distributed to the life beneficiaries of the trust as 
income. The question arises whether the income of $11,946.13 on that 
portion of the estate used in the payment of specific legacies (these 
amounted to $40,000—$20,000 to the trustees of Saint Mary’s School at 
Raleigh, and $20,000 to the Wachovia Bank and Trust Company, 
trustee, to hold in trust for the trustees of the Diocese of the Episcopal 
Church of North Carolina), debts and costs of administration should 
be paid as income to the life beneficiaries of the trust, or whether its 
character should be changed from income to that of corpus and added to 
the corpus of the residuum of the estate. 
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The material part of the will to be construed is Item 8, which is as 
follows: “I give, devise, and bequeath all the rest and residue of my 
property and estate of whatever nature and wheresoever the same may 
be to said Wachovia Bank and Trust Company, as trustee, to be by it 
held, used, and disposed of in trust for the benefit of my four (4) chil- 
dren, to wit: My daughter, Mrs. Bessie Erwin Jones, of Charlotte, 
N.C. My daughter, Mrs. Margaret Erwin Glenn, of Winston-Salem, 
N.C. My daughter, Mrs. Sarah Erwin Bellamy, of Wilmington, N. C. 
My son, Wilham A. Erwin, Jr., of West Durham, N. C., and their issue 
as follows: . . . Until the death of the last survivor of my said 
children named above and of all the issue alive at my death of all of my 
said four children and until the expiration of twenty (20) years after 
the death of such last survivor, or until the sooner death of all of my 
said four children and all their issue, to divide quarterly the net income 
then on hand from said trust estate into as many equal shares as there 
shall be then living child of mine named above and child of mine named 
above who has died but with issue alive at the time of such quarterly 
division, and to pay one of said shares of net income to each of my said 
four children alive at the time of such quarterly division and distribution 
and one of said shares to the issue (per stirpes) alive at that time of 
each of my said four children who may have died before such quarterly 
division and distribution.” 

The court below held that that portion of the income earned by or 
accruing to the assets of the estate used in connection with payment of 
debts, legacies, and other expenses “is properly a part of the corpus of 
the residuary trust, and should so be set up and held by petitioner as 
residuary trustee of said trust.” 

To this judgment, defendants Bessie Erwin Jones, Sarah Erwin 
Bellamy, Margaret Erwin Glenn, and 8. C. Brawley, Jr., guardian 
ad litem of Wm. A. Erwin, III, excepted, assigned error, and appealed 
to the Supreme Court. Allston Stubbs, guardian ad litem for Wm. 
Erwin Jones et al., agrees that the conclusion of the court is correct and 
joins with plaintiff as appellee. 


J. M. Broughton for Wachovia Bank and Trust Company, trustee. 
Allston Stubbs, guardian ad litem for Wm. Erwin Jones et al. 
Bryant & Jones and Hamilton C. Jones for defendants, the daughters. 
Sumter C. Brawley, Jr., guardian ad litem for W. A. Erwin, ITT. 


Crarxson, J. This is an equitable action, brought by plaintiff 
against the defendants, petitioning the court to determine certain ques- 
tions relative to the disposition of certain property. This is admissible. 
Bank v. Alexander, 188 N. C., 668; Finley v. Finley, 201 N. C., 1 (14); 
Spencer v. McCleneghan, 202 N. C., 662 (669). 
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The contention of defendants, appellants, is “that a careful reading of 
the will will show that while there is no expressed provision in the will 
determinative of this question, a fair inference is that there was an 
implied direction that this $11,946.13 should be treated as income and 
paid to the life beneficiaries. That the $11,946.18, which is income that 
accrued on that portion of the estate used in the payment of specific 
legacies, debts, and costs of administration, should be paid to the life 
beneficiaries as income and not added to the corpus of the estate.” 

The contention of appellees is: “That the sum of $11,946.13 should 
be added to the corpus of the estate for the benefit of the remaindermen.” 

The well settled rule in the construction of wills is set forth in Morris 
v. Waggoner, 209 N. C., 183 (186): “That the primary purpose in con- 
struing a will is to ascertain the intention of the testator from the lan- 
guage used in the will, and that in ascertaining such intention considera- 
tion should be given to the condition of the testator and his family and 
to all of the attendant circumstances surrounding the execution of the 
will.” 

We must construe the will and codicils to the will together so as to 
ascertain the intention of the testator. It goes without saying that 
when the testator made his will, his four children were the primary 
objects of his bounty. As to them he said, “I give, devise, and be- 
queath all the rest and residue of my property and estate of whatsoever 
nature and wheresoever the same may be to said Wachovia Bank and 
Trust Company, as trustee, to be by it held, used, and disposed of in 
trust for the benefit of my four children” (naming them). “To divide 
quarterly the net income then on hand from said trust estate into as 
many equal shares as there shall be then living child of mine named 
above,” ete. No particular provision was made for the fund in contro- 
versy, yet the will says “the net income then on hand’”’—that is, at his 
death. Would it not be reasonable to conclude that the fund in contro- 
versy is net income and not corpus? 

From a careful search we can find no direct authority on this ques- 
tion in North Carolina. There are two lines of authorities, one known 
as the Massachusetts Rule and one known as the English Rule. The 
appellants contend that the Massachusetts Rule should be followed in 
this case and the income accruing on that portion of the estate used to 
pay specific legacies, debts, and costs of administration should be dis- 
tributed among the life tenants as income. And contends that the 
Massachusetts Rule is based upon the following theories: (1) That the 
residuum of the estate is formed at the death of the testator and is 
subject to the payment of any specific legacies, debts, and expenses of 
administration. (2) That the testator has the interest of those closest 
to him more at heart, and if he could contemplate a situation of this 
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kind, that he would wish for those closest to him to receive the amount 
in question—that is, that he would want his children and their children 
to receive the total income accruing on the entire estate from the time 
of his death. 

We think the Massachusetts Rule preferable to the English Rule, and 
we believe more consonant with justice and reason. The residue of the 
estate is formed at the time of the testator’s death and is subject to the 
payment of debts and legacies, and that the income from that should be 
paid to the beneficiaries, and is not corpus. 

The matter is so thoroughly discussed by Rugg, C. J., in Old Colony 
Trust Co. v. Smith (266 Mass., 500), 165 N. E., 657, that we quote 
copiously from that opinion, as follows: “The testamentary words ‘rest, 
residue, and remainder’ comprehend the whole of the estate of every 
description left by the testator subject to all deductions required by 
operation of law or by direction of the testator. They signify a com- 
plete disposition of all property of the testator (citing authorities). In 
the absence of controlling words to the contrary, ‘this residue must be 
considered as formed at the time of the decease of the testator.’ Where 
the gift of the residue is after the payment of debts and similar charges 
and nondeferred legacies, the residue is to be formed subject to such 
payments, even though actually made at a later time. Treadwell v. 
Cordis, 5 Gray, 341, 348, 352, 358. It was expressly stated by Chief 
Justice Shaw in Minot v. Amory, 2 Cush., 377, 386, that trustees in 
making up their accounts should credit to income ‘all sums received as 
income, either through the executors or by themselves, after receiving 
the capital’; and again in Lovering v. Minot, 9 Cush., 151, 157, that 
where the words of the will are ‘the income,’ ‘with nothing to restrain 
them,’ they include nothing less than ‘the whole income.’ In each of 
these decisions the learned Chief Justice reviewed the English cases, 
including Angerstewn v. Martin, Turn. & Russ, 232, which is the founda- 
tion of the English Rule; Allhusen v. Whittell, L. R., 4 Eq., 295, 303; 
In re McEuen (1913), 2 Ch., 704, and examined Williamson v. William- 
son, 6 Paige Ch. (N. Y.), 298, which is the foundation of the New York 
Rule; Matter of Accounting of Benson, 96 N. Y., 499, 48 Am. Rep., 
646; Lawrence v. Inttlefeld, 215 N. Y., 561, 577, 109 N. E., 611, and 
declined to follow the rule established by those cases. That rule, in sub- 
stance, is that income from money paid for debts and legacies is not 
income from the residue, but Income from property which never becomes 
a part of the residue because given to other uses, and hence that it is 
itself a part of the residue. That was the rule followed by the account- 
ant. But it is not the rule established in this Commonwealth by the 
leading case of Treadwell v. Cordis, 5 Gray, 341, 348, 352, 358, which 
rests upon strong adumbrations if not express adjudications of earlier 
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decisions. It was said by Gray, J., in Sargent v. Sargent, 103 Mass., 
297, 299: ‘In this Court, the general rule is established, that the tenant 
for life is entitled to the income of a residue given in trust, from the 
time of the testator’s death; because any other rule would take away the 
income from the tenant for life, and apply it to the increase of the capital 
for the benefit of the remaindermen. Lamb v. Lamb, 11 Pick., 371; 
Minot v. Amory, 2 Cush., 377, 388, 389; Lovering v. Minot, 9 Cush., 
151, 157.) In McDonough v. Montague, 259 Mass., 612, 157 N. E., 159, 
the question presented was as to the proper disposition of substantial 
‘income earned by the moneys used to pay debts and expenses of admin- 
istration.’ It there was said: ‘There is nothing in the will which indi- 
cates an intention to make a change from the accepted rule that a tenant 
for life is entitled to the income from the time of the testator’s death.’ ” 

The Massachusetts Rule was followed by Rhode Island in 1933—Cirty 
Bank Farmers Trust Co. et al. v. Taylor, 53 BR. I., 126, 163 Atl., 734. 
New York followed the English Rule, and this was recently changed by 
statute. N. Y. L., 1931, c. 706, added sec. 17 (b), to the Personal Prop- 
erty Law (Consol. Laws, c. 41), which reads as follows: “Unless other- 
wise expressly provided by the will of a person dying after this act takes 
place, all income from real and personal property earned during the 
period of administration of the estate of such testator, and not payable 
to others or otherwise disposed of by the will, shall be distributed pro 
rata as income among the beneficiaries of any trusts created out of the 
residuary estate of such testator and the other persons entitled to such 
residuary estate. None of such income shall, after such distribution, be 
added to the capital of the residuary estate, the whole or any part of 
which is devised or bequeathed in trust or for life or for a term of years, 
but shall be paid ratably to the life beneficiary of a trust, or to the life 
tenant, or to the absolute residuary legatee as the case may be. Unless 
otherwise directed in the will, income shall be payable to the life bene- 
ficiaries of trusts, or to life tenants from the date of the testator’s death. 
Nothing contained in this act shall affect the right of any person to 
income on any portion of the estate not part of the residuary estate of 
such testator.” 

The above quoted statute, in effect, makes the New York law identical 
with the law which has been followed in Massachusetts and several other 
jurisdictions, including Rhode Island, for many years. 

We follow the Massachusetts Rule. The judgment of the court 
below is 

Reversed. 


Devin, J., took no part in the consideration or decision of this case. 
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Stacy, C. J., dissenting: The better expression, it seems to me, is to 
be found in “The Restatement of the Law of Trusts,” section 234 (g), 
published by The American Law Institute, which reads as follows: 

“Income on Property Used in Paying Legacies, Debts, and Expenses: 
To the extent to which the income received by the executors during the 
period of administration is derived from property which is subsequently 
used in paying legacies and discharging debts and expenses of adminis- 
tration, and has not been applied to the payment of interest on such 
legacies, debts, and expenses, the trustee is entitled to receive the same, 
but it should be added to the principal and not paid to the beneficiary 
entitled to the income.” 

This statement, which was prepared by noted scholars, judges, and 
lawyers, after an exhaustive study of the subject, has the merit of being 
supported by the English common law rule and 1s supposed to be the law 
of this jurisdiction, unless or until changed by statute. C. S., 970. 
Moreover, it seems to accord more nearly with the intention of the testa- 
tor as expressed in the will before us. This was the view of the court 
below, and my vote is for affirmance. 





EDNA M. COOK vy. J. PORTER STEDMAN. 


(Filed 15 June, 19386.) 
Automobiles EK a— 


In order for the owner of an automobile to be held liable for injury 
inflicted by a person to whom he had loaned the ear, the injured person 
must show, in addition to the fact of ownership, that the person to whom 
the car was loaned was reckless and incompetent, and that the owner 
had knowledge of this fact. 


AppgEaL by plaintiff from Clement, J., at February Term, 1936, of 
Forsytu. Affirmed. 

Action for damages for personal injury, alleged to have been caused 
by the negligence of the defendant in the operation of his automobile by 
an incompetent driver to whom it had been loaned. 

At the conclusion of the plaintiff’s evidence, motion for judgment of 
nonsuit was sustained, and from judgment in accordance with this 
ruling, plaintiff appealed. 


E. E. Risner, John C. Wallace, and Parrish & Deal for plaintcff. 
Hutchins & Parker for defendant. 
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Per Curtam. The only ground upon which plaintiff seeks to impose 
liability upon the defendant, the owner of the automobile, is the incom- 
petency of the driver to whom it was loaned. 

It is well settled that liability does not arise from mere ownership 
of an automobile, nor can it be based solely on the danger of the machine. 
The burden was on the plaintiff to show, in addition to the fact of 
ownership, that the car was loaned to a reckless and incompetent driver, 
and that the incompetency of the driver was known to the owner. 
Huddy on Automobiles, 795-797, 838; Taylor v. Caudle, ante, 60; Lin- 
ville v. Nissen, 162 N. C., 95. 

The only pertinent evidence offered by the plaintiff on this point was: 
(1) The admission in the answer that the automobile “had been loaned 
to Lybrook” (the driver); (2) the statement by the defendant that “‘he 
had asked his wife not to let the boy have the car. He didn’t say 
why”; (3) the testimony of witness Orrell, a resident of Davie County: 
“His general reputation as driver of automobiles is reckless, careless, 
and dangerous. . . . He had the general reputation I stated, ever 
since he has been in Davie County, ever since 1927, since his father 
moved over there to Davie County.” The defendant and his wife live in 
Forsyth County, in the city of Winston-Salem. There was no evidence 
of any instance of recklessness or incompetency on the part of Lybrook. 

We conclude that the evidence offered is insufficient to impose lia- 
bility on the defendant, the owner of the automobile, for the negligence 
of the driver in its operation on the occasion alleged. 

Judgment of nonsuit is 

Affirmed. 





GURNEY P. HOOD, COMMISSIONER OF BANKS OF THE STATE OF NORTH CARO- 
LINA, ON RELATION OF NORTH CAROLINA BANK AND TRUST COM- 
PANY, v. NORTH CAROLINA THEATRES, INC. 


(Filed 15 June, 1936.) 
Wills E h— 


A deed in fee simple, with full covenants of warranty, is sufficient 
to convey the fee in property by a devisee of the defeasible fee with full 
power of disposition, since the devisee’s deed manifests the intent to 
exercise the power, even though it does not specifically refer thereto. 


Apprat by defendant from Barnhill, J., at May Term, 1936, of WAKE. 
Affirmed. 
Controversy without action to determine the question of title to cer- 


tain real estate in the city of Raleigh, involving the construction of the 
will of Malvina K. Walters. 
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The plaintiff claims title by mesne conveyances under Mrs. Vera 
Newton Walters Tomlinson, devisee and daughter of the testatrix, and 
has contracted to convey the described land to the defendant, and has 
tendered deed sufficient in form. The defendant contends the title is 
defective by reason of the provisions of the will of said Malvina K. 
Walters. 

From judgment that plaintiff has good and indefeasible title and right 
to convey 1n fee simple, defendant appealed. 


Beverly C. Moore for plaintiff. 
Kenneth M. Brim and Murray Allen for defendant. 


Per Curtam. Mrs. Malvina K. Walters died testate, 7 June, 1927, 
survived by her two daughters, Mrs. Vera Newton Walters Tomlinson 
and Mrs, Edna Earl Walters Jones. 

The portions of her will pertinent to the question involved are as 
follows: 

“Item 3: I give, devise, and bequeath my property, real and personal, 
to my daughters and their children as follows: To my daughter, Vera 
Newton Walters Tomlinson, for the period of her life, remainder to her 
natural children, the following described real estate in the city of 
Raleigh: (1) The store and Lot No. 115 Fayetteville Street, running 
back to Wilmington Street, together with all my right and title to the 
improvements thereon.” 

“Ttem 5: If my daughter, Mrs. Tomlinson, shall die without children, 
or having children, they shall all die without issue, I will and devise the 
property herein devised to her to her sister, Mrs. Edna Earl Walters 
Jones, for life, remainder to her natural children.” 

Codicil Item 1: “I hereby declare it to be my will that the property, 
both personal and real, devised and bequeathed in the foregoing will, 
dated 1 January, 1910, shall pass at my death to my daughters, Vera 
and Edna, absolutely and in fee simple, in the division as set out in said 
will, provided only that upon the death of either daughter, the property 
devised to such daughter shall descend to her children, or, having no 
children, to the remaining daughter absolutely. This provision shall 
not prevent either daughter during her lifetime from improving, selling, 
conveying, and converting the property devised or bequeathed to her, 
but said daughters shall have full control of their respective shares of 
my estate, subject only to said provision.” 

Codicil Item 3: “I wish the property herein devised and bequeathed 
to descend as provided in Item Fifth of my will, but I hereby declare 
that this wish is absolutely subject to my will that my said daughters 
shall have full and absolute control of the property devised by me to 
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them to do with as they wish, subject to the provision in Item 1 of this 
codicil; and this wish is expressed only for the purpose of indicating 
the disposition to be made of my property in the event that my daugh- 
ters die without natural children and without having cisposed of their 
said shares.” 

On 22 September, 1928, Mrs. Vera Newton Walters Tomlinson and 
her husband conveyed the described property to Powell & Powell, Inc., 
by deed in fee simple with usual covenants, and the plaintiff herein 
claims title by mesne conveyances under said deed. 

The defendant contends the will of Mrs. Walters did not vest in Mrs. 
Tomlinson power to convey the property in fee simple, and that if power 
of disposition was given, the deed to Powell & Powell, Inc., is insufficient 
to convey the fee “because it does not contain express reference to said 
power.” 

It is manifest from an examination of the provisions of the will, here- 
inbefore set out, that the devise to Mrs. Tomlinson is coupled with full 
and express power to convey, and that it was the intention of the testa- 
trix that the limitation over should apply only to property not disposed 
of by the first taker. 

The defendant contends, however, that conceding the power of dispo- 
sition, the deed of Mrs. Tomlinson is insufficient because it contains no 
specific reference to this power, and was not made in the exercise of the 
power. This contention cannot be sustained. 

It was held in Matthews v. Griffin, 187 N. C., 599: “While some of 
the earlier decisions were more strict in their requirements that 1n order 
to the validity of instruments executed by persons having a power of 
appointment, express reference to the power should be made, a more 
liberal rule prevails in the later and authoritative cases on the subject, 
and 1t is now very generally accepted that the question is largely one 
of intent, and the instrument will be upheld as a valid execution of the 
power where, on its entire perusal, the intent to exercise the power can 
be plainly inferred. . . . If a conveyance is made which cannot 
have full effect except by referring it to an execution of the power, 
though some estate would pass by reason of the ownership, the convey- 
ance will be referred to the power.” 

The intent to convey in exercise of the power is manifest from the 
execution of a deed in fee simple with full covenants of warranty. 

In 91 A. L. R., 472, will be found collected numerous cases from other 
jurisdictions in accord with the ruling in Matthews v. Criffin, supra. 

The judgment of the court below is 

Afhrmed. 
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FRED M. NIVENS v. ELLIS R. JUSTICE, Trapine as JUSTICE 
SILVER DIME. 


(Filed 15 June, 1936.) 


Gaming A a— 

Where the agreed statement of facts in an action to recover the penalty 
under C. S8., 4484, states that defendant kept a slot machine in his store, 
without a finding that the machine was illegal, the findings are insufb- 
cient to support a judgment against defendant. 


AppEaL by defendant from Harding, J., at February Term, 1936, of 
MeEcKLENBURG. Reversed. 

Action to recover of defendant the penalty of $200.00 prescribed by 
C. S., 4434, for keeping in his store and place of business an illegal 
slot machine, heard by the court below on an agreed statement of facts. 

From judgment in favor of plaintiff, defendant appealed. 


Hiram P. Whitacre and H. C. Williams for plaintrff. 
Kirkpatrick & Kirkpatrick for defendant. 


Per Curtam. The statute, C. S., 4484, provides: “If any person shall 
knowingly suffer to be opened, left, or used in his house or on any part 
of the premises occupied therewith, any of the gaming tables by this 
article prohibited, or any illegal punchboard or illegal slot machine, he 
shall forfeit and pay to anyone who will sue therefor two hundred 
dollars.” 

The facts material to the decision of the controversy as set out in the 
agreed statement of facts are as follows: 

“2, That the defendant is in the business of owning and operating a 
store wherein various soft drinks, beer, and food are sold, and a hotel 
on the floor above wherein he lives. 

“3. That on 6 May, 1935, a slot machine was Jocated and being oper- 
ated in the defendant’s place of business.” 

The facts agreed are insufficient to warrant the judgment. The stat- 
ute authorizes penalty suit for keeping an illegal slot machine. In the 
agreed statement of facts the offending article is defined merely as a 
“slot machine.” There is no description of its method of operation nor 
finding that it is illegal. 

The judgment must be 

Reversed. 
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STATE v. MRS. EDDIE WEBB. 


(Filed 15 June, 1936.) 


1. Criminal Law I f— 
Indictments charging defendant with reckless driving and with passing 
a standing school bus on the highway may be consolidated for trial. 
C. S., 4622. 
2. Automobiles C g— 


N. C. Code, 2618 (b), requiring motor vehicles to stop before passing 
a school bus standing on the highway applies to passing a school bus from 
either direction, from the rear or from the front. 


APPEAL by the defendant from Hill, J., at May Term, 1935, of 
ForsytH. 


Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Bruton for the State. 
H. O. Woltz and Wilson Barber for defendant, appellant. 


Per Curtam. The defendant was charged in two bills of indictment 
with having violated section 2621 (45), N. C. Code of 1935 (Michie), 
relative to reckless driving, and section 2618 (b) of said Code requiring 
motor vehicles to stop before passing a school bus standing on the public 
road taking on or putting off school children. 

The defendant excepted to the consolidation of the two cases for trial. 
This exception is untenable. OC. S., 4622. 

Section 2618 (b) reads: ‘No person operating any motor vehicle on 
the public roads shall pass, or attempt to pass, any public school bus 
while the same is standing on the said public road taking on or putting 
off schoo! children, without first bringing said motor vehicle to a full 
stop at a distance of not less than fifty feet from said school bus.” 

The court charged the jury: “Now, the defendant contends that the 
logical meaning of the statute is that it shall apply only to an automo- 
bile approaching the school bus from the rear and attempting to pass 
the rear of the school bus, and that it does not apply to traffic approach- 
ing the school bus from the opposite direction and passing or attempting 
to pass the school bus from that direction. The State contends, through 
the solicitor, that it means passing a school bus, regardless of whether 
from the rear of the school bus or from the front of the school bus. The 
court construes this statute to mean, and you are instructed that it is the 
law, that it applies both to passing or attempting to pass the school bus 
from the rear and passing or attempting to pass the school bus from the 
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front of the school bus.” The defendant excepted to the foregoing por- 
tion of the charge, contending, as stated by the court, that the statute is 
limited to only those motor vehicles passing a school bus from the rear. 
We agree with the construction placed upon the statute by the court. 
There is nothing in the statute limiting the provisions thereof as con- 
tended by the defendant. 

We have examined the other exceptions taken by the appellant and 
find no reversible error. While the evidence, as it related to the charge 
of violating section 2621 (45), was conflicting, it justified the verdict 
of the jury. 

No error. 





ROBERT TERRY vy. MONTGOMERY WARD COMPANY anv TOM TERRY 
and 


ELSIE LYNN TERRY v. MONTGOMERY WARD COMPANY anp 
TOM TERRY. 


(Filed 15 June, 1936.) 


Automobiles E b— 


In order to hold an employer liable for the negligent driving of his 
employee, plaintiff must establish not only the fact of employment, but 
also that the employee, at the time of the collision, was engaged in the 
performance of some duty incident to his employment. 


AppEAL by plaintiffs from Grady, J., at September Term, 1935, of 
Duruam. Affirmed. 

The above entitled actions to recover damages for injuries suffered 
by the plaintiff in each action, and resulting from a collision between a 
truck driven by the defendant Tom Terry and an automobile in which 
the plaintiffs were riding, were consolidated, by consent, for trial. 

It is alleged in the complaint in each action that the collision which 
resulted in injury to the plaintiff therein was caused by the negligence 
of the defendant Tom Terry, while driving the truck as an employee of 
his codefendant, Montgomery Ward Company. This allegation is denied 
in the answer of the defendants. 

From judgment dismissing both actions as to the defendant Mont- 
gomery Ward Company, the plaintiffs appealed to the Supreme Court, 
assigning errors in the trial and in the judgment. 


Henry Bane and Harvey Harward for plaintiff. 
Bryant & Jones for defendant. 
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Per Curtam. Conceding without deciding that there was evidence 
at the trial of these actions tending to show that at the time the plain- 
tiffs were injured, the defendant Tom Terry was an employee of his co- 
defendant, Montgomery Ward Company, and was not an independent 
contractor as contended by the defendants, we are of opinion that there 
was no evidence tending to show that the defendant Tom Terry was at 
the time of the collision engaged in the performance of any duty incident 
to his employment. 

For this reason, there is no error in the judgment dismissing the 
action as to the defendant Montgomery Ward Company at the close of 
the evidence. See Wilkie v. Stancil, 196 N. C., 794, 147 S. E., 296; 
Peters v. Tea Company, 194 N. C., 172, 188 8. E., 595; Grier v. Grier, 
192 N. C., 760, 185 S. E., 852. 

The judgment is 

Affirmed. 





L. J. LAWRENCE, Guardian oF HARRY NEWSOME, INcoMPETENT, v. JOHN 
A. SHAW AND OTHERS, MEMBERS OF AND CONSTITUTING THE BOARD OF 
COMMISSIONERS OF HERTFORD COUNTY, anp JOHN A, NORTH- 
COTT, County AccounTantT ofr HERTFORD COUNTY. 


(Filed 30 June, 1936.) 


1. Taxation B d—Neither cash nor investments derived from payments of 
veteran’s compensation and insurance are exempt from taxation. 


Plaintiff was guardian for an incompetent World War veteran. Plain- 
tiff had on hand for five years prior to the institution of this action cash 
in banks and solvent bonds and notes belonging to his ward, all of which 
were derived from warrants of the Federal Government issued in payment 
of compensation and insurance to plaintiff’s ward. Defendant county 
commissioners listed and assessed said property for taxation for the prior 
five years, and plaintiff, after paying the tax demanded under protest, 
instituted this action to recover same. Held: Neither the cash on hand 
nor the bonds and notes are exempt from taxation under the provisions 
of secs. 454 and 618 of Title 88, U. S. C. A., there being no distinction 
in law, for the purposes of taxation, between bonds and notes and cash in 
banks, all of which solvent credits are subject to taxation. C. S., 7971 
(18), Constitution of North Carolina, Art. V, sec. 3. The Act of Congress 
of 12 August, 1985, is held inapplicable, and also not at variance with the 
decision in this case. 


2. Attorney-General B b: Taxation C a—Ruling, in accordance with 
opinion of Attorney-General, that certain property is nontaxable held 
not authoritative. 

An opinion of the Attorney-General, given in the performance of his 
statutory duty, C. S., 7694 (5), is advisory only, and a ruling by county 
commissioners in accordance with such opinion holding that certain prop- 
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erty is nontaxable, is not authoritative, and the commissioners may there- 
after, without notice, list and assess such property for taxation in accord- 
ance with their statutory duty. 


8. Same——Commissioners may list property for taxation notwithstanding 
prior ruling that such property was nontaxable. 


Plaintiff, guardian of a World War veteran, paid taxes on property of 
his ward, and thereafter, in accordance with a ruling of the Attorney- 
General to the effect that the property of his ward was nontaxable. 
obtained a refund of the tax from the county commissioners. Plaintiff 
did not list the property for taxation for the succeeding four years. The 
property of the ward was not exempt from taxation, but was properly 
subject to taxation by the State. Held: The prior ruling of the county 
commissioners to the effect that the property was nontaxable does not 
prevent them from listing the property for taxation for the prior five 
years, including the year for which the tax was refunded, C. 8., 7971 (50), 
and the action of the commissioners in listing the property without notice 
will not be disturbed, plaintiff agreeing that the property was properly 
listed and assessed for taxation unless it was exempt from taxation under 
the laws of the United States. 


Appeat by plaintiff from Cranmer, J., at April Term, 1936, of 
Hertrorp. Affirmed. 

This 1s a controversy without action. C.S., 626. 

It is agreed: “1. That the plaintiff was duly appointed by and quali- 
fied before the clerk of the Superior Court of Hertford County, on or 
about 16 May, 1929, as guardian of Harry Newsome, incompetent vet- 
eran of the World War, and has ever since been and is now the duly 
appointed and acting guardian of said veteran. 

“2, That John A. Shaw, W. C. Ferguson, C. T. Whitley, B. N. Sykes, 
J. M. Eley, and T. W. Sears are members of and constitute the board 
of commissioners of Hertford County, North Carolina. 

“3. That John A. Northcott is the duly appointed, elected, and acting 
county accountant and fiscal agent of Hertford County, and is charged 
by law, by virtue of his office, with the duties of setting up and keeping 
records of all tax levies made by said board of commissioners, of all 
obligations due to and by said county, keeping books and records of all 
receipts and disbursements of public moneys of said county, and of 
receiving, accounting for, and paying out, upon orders of said board, all 
tax and public moneys belonging to said Hertford County; and that the 
said John A. Northcott is also register of deeds of Hertford County and 
ex officio clerk to the defendant board of commissioners, and was such 
register and clerk at the times hereinafter mentioned. 

“4. That at the time of the appointment and qualification of the 
plaintiff as guardian aforesaid, the said Harry Newsome, incompetent 
veteran as aforesaid, owned no property or estate, other than claims 
against the United States Government for unpaid compensation and 
insurance due said veteran for services rendered said Government. 
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“5. That on the first day of April, 1931, the plaintiff had to his credit, 
as deposits in banks, the amount of $5,787.72, in his name as guardian 
aforesaid; all of which represented and in fact were the proceeds of 
collections made from deposits by said guardian of the original war- 
rants or checks issued by said Government in payment to said veteran of 
compensation and insurance due the said veteran by the said Govern- 
ment; and on the said first day of April, 1931, said guardian also was 
in possession of certain interest bearing notes and bonds, payable to said 
guardian, and containing definite dates of maturity and repayment, not 
exceeding twelve months from the date of the execution of each respec- 
tive note or bond, secured by conveyances of real estate, in trust, for the 
purposes aforesaid, in the aggregate amount of $13,390.28; the whole 
of which notes, bonds, and conveyances were executed by the makers 
thereof as evidence of and security for loans made by the said guardian 
from proceeds collected as aforesaid from said United States Government 
in payment of compensation and insurance due said veteran. 

“6. That on the first day of April, 1932, the said guardian had to his 
credit, as deposits in banks, the amount of $3,868.42, in his name as 
guardian aforesaid; all of which represented and in fect were the pro- 
ceeds of collections from deposits made by said guardian of the original 
warrants or checks issued by the said Government in payment to said 
veteran of compensation and insurance due the said ve*eran by the said 
Government; and on the said first day of April, 1932, said guardian 
was also in possession of certain interest bearing notes and bonds, pay- 
able to said guardian, containing definite and fixed dates of maturity 
and repayment, as stated in paragraph 5 hereof, which were secured by 
conveyances of real estate, in trust for the purposes aforesaid, in the 
aggregate amount of $17,157.58; the whole of which notes and bonds 
and conveyances were executed by the makers thereof as evidences of and 
security for loans made by the said guardian from proceeds collected 
from said U. S. Government in payment of compensation and insurance 
due the said veteran. 

“7, That on the first day of April, 1933, the said guardian had to his 
credit, as deposits in banks, the amount of $3,704.76, in his name as 
guardian aforesaid; all of which represented, and in fact were, the pro- 
ceeds of collections made from deposits by said guardian of the original 
warrants or checks issued by said Government in payment to said vet- 
eran of compensation and insurance due the said veteran by the said 
Government; and on the said first day of April, 1933, said guardian was 
also in possession of certain interest bearing notes and bonds, payable to 
said guardian, and containing fixed and definite dates of maturity and 
repayment, as aforesaid, secured by conveyances of real estate, in trust, 
for the purposes aforesaid, in the aggregate amount of $18,528.24; the 
whole of which notes and bonds and conveyances were executed by the 
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makers thereof as evidences of and security for loans made by said guard- 
ian from the proceeds collected from said U. S. Government in payment 
of compensation and insurance due the said veteran. 

“8. That on the first day of April, 1934, the said guardian had to his 
credit, as deposits in banks, the amount of $987.48, in his name as 
guardian aforesaid; all of which represented and in fact were the pro- 
ceeds of collections from deposits made by said guardian of the original 
warrants or checks issued by said Government in payment to said vet- 
eran. of compensation and insurance due the said veteran by the said 
Government; and on the said first day of April, 1934, said guardian was 
also in possession of certain interest bearing notes and bonds, payable to 
said guardian, containing definite and fixed dates of maturity and re- 
payment, as aforesaid, which were secured by conveyances of real estate, 
in trust, for the purposes aforesaid, in the aggregate amount of $18,- 
217.52; the whole of which notes, bonds, and conveyances were executed 
by the makers thereof as evidences of and security for loans made by the 
said guardian from proceeds collected from said U. 8. Government in 
payment of compensation and insurance due the said veteran. 

“9. That on the first day of April, 1935, the said guardian had to 
his credit, as deposits in banks, the amount of $2,730.93, in his name as 
guardian aforesaid; all of which represented and in fact were the pro- 
ceeds of collections from deposits made by said guardian of the original 
warrants or checks issued by said Government in payment to said vet- 
eran of compensation and insurance due the said veteran by the said 
Government; and on the said first day of April, 1935, said guardian was 
also in possession of certain interest bearing notes and bonds, payable 
to said guardian, containing definite and fixed dates of maturity and 
repayment, as aforesaid, and secured by conveyances of real estate, in 
trust, for the purpose aforesaid, 1n the aggregate amount of $13,636.07, 
the whole of which notes, bonds, and conveyances were executed by the 
makers thereof as evidences of and security for loans made by said 
guardian from proceeds collected from said U. S. Government in pay- 
ment of compensation and insurance due the said veteran. 

“10. That on the said first days of April, 1931, 1932, 1933, 1934, and 
1935, neither the said veteran nor the plaintiff, as guardian aforesaid, 
owned any real estate in Hertford County. 

“11. That prior thereto, to wit: During the year 1930, the said veteran 
became the owner of an automobile, and certain other personal property, 
the whole of which has been regularly and yearly listed for taxation, and 
that the taxes due thereon have been duly and regularly paid. 

“12, That in the said year 1930, the said guardian listed for taxation 
in said Hertford County the total property in his possession as guardian 
aforesaid owned by his said ward, in the aggregate amount of $20,380.92, 
made up of and including money in banks, solvent credits, and loans 


356 IN THE SUPREME COURT. [210 


LAWRENCE v. COMRS, OF HERTFORD. 





secured by real estate conveyances as aforesaid, and in said year paid the 
taxes thereon. 

“13. That thereafter, and during the year 1931, the plaintiff being 
informed that a ruling had been made and an opinion given by the 
Attorney-General of North Carolina that funds received by a guardian 
of a World War veteran as payments of adjusted compensation or in- 
surance from the Federal Government and invested by the guardian in 
either a home or in real estate notes, were not subject to taxation, 
appeared before the defendant board of commissioners and made known 
to said defendant the ruling and opinion aforesaid, and requested the 
said board to reimburse and refund to the plaintiff the full amount of 
said 1930 taxes, and to relieve and discharge the plaintiff from the 
whole of said taxes. 

“14. That said board of commissioners, pursuant to said information 
and request, made an order, at the time aforesaid, directing repayment 
and refund to the plaintiff of the whole of said taxes, and thereafter 
paid to the plaintiff the whole thereof. 

“15, That in consequence of the opinion and ruling aforesaid, and in 
consequence of the order made by the said board of commissioners, the 
plaintiff in neither of the years 1931, 1932, 1933, 1934, nor 1935, fur- 
ther listed any property of said veteran in possession of the plaintiff 
for taxation in said Hertford County, and has for neither of said years, 
except as hereinafter set out, paid to said Hertford County any taxes 
thereon. 

“16. That during the year 19385, to wit, on or about .... October of 
said year, the defendant board of county commissioners, acting by and 
through its county accountant, under due authority from said board 
of county commissioners, caused to be set up, listed, and assessed as 
taxable property of the said Harry Newsome all moneys received by the 
plaintiff from said U. S. Government as compensatior. and insurance 
due the said veteran, and all notes and bonds held and possessed by said 
guardian, as loans made by him from said compensation and insurance 
payments; and for each of the said years 1931, 1932, 1933, 1934, and 
1935 assessed the said property and made levies thereon of taxes in favor 
of said county, according to the regular rates theretofore determined for 
each of said years, as follows, to wit: 


1931 
Assessed 
Property Value Taxrate Taxes 
Deposits: in Banks s..2ain iiss sivas) ier 8 5,787.72 $1.43 $ 82.90 
Solvent Credits—Real Estate Loans.... 13,390.28 1.43 191.47 


a ers ee 


Petals Dor 108 F sctetictiiendedatensks: $19,188.00 $1.43 $274.37 
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1932 
Assessed 

Property Value Taxrate Taxes 
Deposits in. Banks scsi res $ 3,868.42 $1.59 $ 61.51 
Solvent Credits—Real Estate Loans... 17,157.58 1.59 272.79 
Das (lass Se) age ts 52 See ee eer $21,026.00 $1.59 $334.30 

1933 
Deposits in Banks 00.0... $ 3,704.76 $1.52 $ 56.31 
Solvent Credits—Real Estate Loans... 18,528.24 1.52 281.62 
WOtals: $0 DOS oi stale cities $22,233.00 51.52 $337.93 

19S 4 
Deposits: i Banks ircnsicvadnesdectiseuesiaisonwss $ 987.48 £1.44 § 14.22 
Solvent Credits—Real Estate Loans... 18,217.52 1.44 262.54 
Obals: Tor LOG visas cinhne va aeten: $19,205.00 $1.44 $276.54 

1935 
Deposits in Banks... $ 2,730.93 $1.54 $ 41.95 
Solvent Credits—Real Estate Loans.... 13,636.07 1.54 210.10 
LOtals LOY: 193066 ace cieeted. $16,367.00 $1.54 $252.05 


“17. That the said taxes so assessed and levied by the said commission- 
ers, for the years aforesaid, amounted in the aggregate to the sum total 
of $1,475.19, the payment of which was demanded by the said defend- 
ants, by notice in writing, addressed to the plaintiff. A copy of said 
notice and demand is hereto attached and made a part of this case 
agreed. 

“18. That each of the items set out and shown in paragraph 16 as 
‘Deposits in Banks,’ for each of said years, represented and in fact were 
the collections from warrants or checks drawn and issued by the United 
States Government 1n payment of compensation and insurance due by it 
to plaintiff’s ward, which said warrants or checks were deposited by 
plaintiff in such depositories and credited by them to the plaintiff’s 
account as guardian aforesaid; and the amounts of said assessments and 
levies made up by said defendants on the items aforesaid and shown in 
said paragraph, represented and were in fact the unexpended and unin- 
vested balances in the hands of the said guardian or payments aforesaid 
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by the U. S. Government of warrants or checks issued by it for compen- 
sation and insurance due by it to the said veteran. 

“And the said items set out and shown in said paragraph 16 as ‘Sol- 
vent Credits and Real Estate Loans,’ represented and were in fact the 
assessed value of notes and bonds secured by conveyances of real estate, 
executed and delivered and made payable to said guardian, as evidences 
of and security for loans made by said guardian to the makers thereof, 
out of the proceeds derived from said compensation and insurance war- 
rants or checks. 

“19. That the said assessments and levies of taxes for each of the said 
years 1931, 1932, 1933, 1934, and 1935, set out and shown in said para- 
graph 16, as ‘Deposits in Banks,’ and as ‘Solvent Credits and Real Estate 
Loans,’ were made up by said defendants in the year 1935, subsequent to 
the general levy of taxes for said year 1935, and subsequent to the month 
of July of said year upon admissions made by the plaintiff in a private 
conversation with the attorney for said defendants and the said John A. 
Northcott; that the same were correct sums total of money on deposit in 
banks and of real estate loans due to and in favor of plaintiff on the 
first day of April of each of said years; but the said assessments and 
levies were made in the absence of the plaintiff, without his consent, and 
without notice to show cause, if any he had, why the order made by said 
defendants as aforesaid in 1931 should not be revoked, or why the said 
property should not be assessed for taxation. 

“20. That on 9 October, 1935, pursuant to the said written demand of 
the defendants for the payment by the plaintiff of the taxes aforesaid, 
the plaintiff, although protesting in writing the payment thereof, paid 
to the defendants the full amount of taxes so assessed and levied for each 
of said years, aggregating the sum total of $1,475.19, and obtained from 
defendants a receipt in writing showing both the payment thereof and 
the protest aforesaid. 

“21. That thereafter, to wit: On 10 October, 1935, the plaintiff made 
demand on defendants in writing for the reimbursement, repayment, and 
return of the full amount of said sum of $1,475.19, so paid by the plain- 
tiff to the defendants, upon the ground and for the reason that the taxes 
aforesaid were unlawfully and wrongfully exacted of the plaintiff, and 
that the said assessments under which the said levies were made were 
without warrant of law, illegal, and void; which demand the defendants 
refused, and that defendants have failed and refused to reimburse, repay, 
or refund to plaintiff the said sum, or any part thereof, and still refuse 
reimbursement or repayment of the whole or any part of said sum. 

“The questions submitted upon the facts agreed are as follows, viz.: 

“1. Where a guardian of a World War veteran receives from the 
Veterans’ Bureau of the United States Government warrants or checks 


Ce 
Or 
c© 


N.C] SPRING TERM, 1936. 





LAWRENCE Vv, COMRS. oF HERTFORD. 





issued by sald Government in payment of adjusted compensation or 
insurance due the guardian’s ward, and said warrants or checks are 
deposited by the guardian in a depository, collected by it, and the pro- 
ceeds are credited in the guardian’s account carried in such depository, 
are such deposits subject to taxation by county and municipal authori- 
ties ? 

“2, When such guardian carries in bank an account in his name as 
guardian of a World War veteran, consisting and made up of deposits 
therein of compensation or insurance warrants or checks issued and de- 
livered by the U. S. Government; and such guardian thereafter draws 
upon his said account in making loans on real estate security, accepts 
notes and bonds as evidences of the loans, and deeds of trust as security 
therefor, and all such notes and bonds are made payable to the guardian, 
containing maturities of twelve months or less, and each and all of such 
notes and bonds are held and retained by the guardian as assets due his 
ward, are such notes and bonds the subject of taxation by county and 
municipal authorities? 

“3. Where a board of county commissioners, pursuant to a ruling and 
opinion made and given by the Attorney-General of the State, holding 
as nontaxable all proceeds from compensation and insurance warrants 
or checks issued by the U. S. Government to veterans of the World War, 
releases and relieves a guardian of a World War veteran from payment 
of taxes assessed on money carried in banks and real estate loans, the 
whole of which being derived from compensation and insurance pay- 
ments, can such board of commissioners thereafter and subsequent to this 
order aforesaid cause assessment and levy of taxes to be made on the 
same character of property discharged and released by its former order, 
without notice to or the consent of such guardian? 

“4. Where a board of county commissioners, pursuant to and in 
accordance with a ruling of the Attorney-General of the State, made an 
order in 1931, releasing and discharging the plaintiff from payment of 
1930 taxes on certain property held by such ruling to be exempt from 
taxation, can such board, in the year 1935, subsequent to the general tax 
levy made in said year, and subsequent to the month of July in said 
year, without notice to, consent of, or waiver by the taxpayer, set up, 
assess, and levy taxes on the property aforesaid for the year 1935, and 
for the four years next preceding such year 2”. 

After due consideration of the questions presented in this controversy, 
on the facts agreed, the court was of opinion that plaintiff was not 
entitled to recover of the defendants the sum of $1,475.19, the amount 
paid by him as taxes for the years 1931, 1932, 1933, 1934, and 1935, and 
accordingly adjudged that plaintiff recover nothing of the defendant, 
and that he pay the costs of the proceeding. The plaintiff appealed to 
the Supreme Court. 
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Lloyd J. Lawrence for plaintiff. 
W. D. Boone for defendants. 


Connor, J. The judgment in this case was predicated upon the 
affirmative answer to each of the questions presented to the Court on the 
facts agreed. If these answers were correct, the jucgment must be 
affirmed; otherwise, the judgment must be reversed, or modified. 

Affirmative answers to the first and second questions are in accord 
with the decision of this Court in Martin v. Guilford County, 201 N. C., 
63, 158 S. E., 847, 76 L. R. A., 978, and with the decision of the 
Supreme Court of the United States in Trotter v. State of Tennessee, 
290 U. S., 354, 78 L. Ed., 368. 

The question presented in Martin v. Guilford County, supra, was 
whether property, real or personal, located in this State, and otherwise 
subject to taxation under its laws, is exempt from taxation because said 
property is owned by a veteran of the World War, who purchased and 
paid for the same with money which was paid to him by the Government 
of the United States under provisions of the Act of Congress for the 
relief of veterans of the World War. Answering this question, which 
involved primarily a construction of sections 454 and 618 of Title 38, 
U.S. C. A., it was said, “We think it clear that by the enactment of 
sections 454 and 618 of Title 38, U. S. C. A., Congress has not under- 
taken to exercise any control over the property now owned by the plain- 
tiff, and that said property is not exempt from taxation by Guilford 
County, under the laws of this State, applicable to said property as well 
as to all other property in said county.” The property owned by the 
plaintiff in that case was a lot of land and an automobile, both of 
which had been purchased by the plaintiff with money paid to him by 
the Government of the United States as compensation and insurance 
under the Act of Congress. The plaintiff was a veteran of the World 
War, and had paid the taxes levied on his property by Guilford County. 
It was held that plaintiff was not entitled to recover of the defendant 
the amount of said taxes, on the ground that his property was exempt 
from taxation by Guilford County under the provisions of sections 454 
and 618 of Title 38, U. 8. C. A. 

Martin v. Guilford County, supra, is cited with approval by Justice 
Cardozo in Trotter v. State of Tennessee, supra. In his opinion in that 
case, he says: “Exemptions from taxation are not to be enlarged by 
implication if doubts are nicely balanced, Chicago Theological Seminary 
v. Illinois, 188 U. S., 662, 46 L. Ed., 641. On the other hand, they 
are not to be read so grudgingly as to thwart the purpose of the law- 
makers. The moneys payable to this soldier were unquestionably ex- 
empt till they came into his hands, or the hands of his guardian. McIn- 
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tosh v. Aubrey, 185 U. S., 122, 46 L. Ed., 884. We leave the question 
open whether the exemption remained in force while they continued in 
those hands or on deposit in a bank. Cf. McIntosh v. Aubrey, supra; 
State ex rel. Smith v. Shawnee County, 182 Kan., 233, 294 Pac., 915; 
Wilson v. Sawyer, 177 Ark., 492, 6 S. W. (2d), 825, and Surrance v. 
Donna, 248 N. Y., 18, 161 N. E., 315. Be that as it may, we think it 
very clear that there was an end to the exemption when they lost the 
quality of moneys and were converted into land and buildings. The 
statute speaks of ‘compensation, insurance, and maintenance and support 
allowance payable’ to the veteran, and declares that these shall be ex- 
empt. We see no token of a purpose to extend a like immunity to per- 
manent investments or the fruits of business enterprises. Veterans who 
choose to trade in land or in merchandise, in bonds or in shares of stock, 
must pay their tribute to the State. If immunity is to be theirs, the 
statute conceding it must speak in clearer terms than the one before us 
here.” 

We can see no distinction in law, for purposes of taxation, between 
stocks and bonds, and notes and bank deposits and other solvent credits. 
No such distinction is made by the laws of this State. It is provided 
by statute that personal property shall include: “All notes, bonds, ac- 
counts receivable, money on deposit, postal savings, securities and other 
eredits of every kind belonging to citizens of the State over and above 
the amounts respectively owed by them, whether such indebtedness is due 
them from individuals or from corporations, public or private, and 
whether such debtors reside within or without the State.” C.8., 7971 
(18), This statute was enacted by the General Assembly of this State 
in obedience to the mandate of the Constitution of North Carolina, sec. 3 
of Article V. 

An affirmative answer to the third question was manifestly correct. 
If, as the plaintiff was informed, the Attorney-General of this State 
made a ruling and gave an opinion as set out in the facts agreed, such 
opinion was advisory only. It was given by the Attorney-General in the 
performance of his duty as prescribed by statute. C. S., 7694 (5). 
The ruling in accordance with the opinion was not authoritative. At 
most, it could be invoked by the defendants in support of their action in 
refunding to the plaintiff the amount paid by him as taxes for the year 
1930. The defendants were under no legal duty to inform the plaintiff 
that they had been subsequently advised that the property belonging to 
his ward, and in his hands as guardian, was not exempt from taxation by 
Hertford County. 

An affirmative answer to the fourth question was also correct. On 
the facts agreed the defendants were authorized by statute to list for 
taxation by Hertford County, for the years 1935, 1934, 1933, 1932, and 
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1931—five years—the property belonging to the estate of his ward, which 
the plaintiff had failed to list for said years. C.S., 7971 (50). It is 
true that defendants did not comply strictly with the provisions of the 
statute relative to procedure, but there was a substantial compliance 
with these provisions. It is not contended by the plaintiff that he has 
been prejudiced by the failure of the defendants to comply with the 
letter of the statute. On the contrary, the plaintiff agrees that the prop- 
erty was properly listed and was properly assessed for taxation, unless 
it was exempt from taxation under the laws of the United States. 

The Act of Congress of 12 August, 1935, is not applicable to this case. 
However, 1t is provided in said act that provisions with respect to exemp- 
tion from taxation of payments due under the Act of Congress for the 
relief of veterans of the World War “shall not extend to any property 
purchased in part or wholly out of such payments.” This is a legisla- 
tive recognition of the construction by this Court and by the Supreme 
Court of the United States of sections 454 and 618 of Title 38, U. S. 
C. A., and supports the decision in the instant case. 


There is no error in the judgment. It is 
Affirmed, 





STATE vy. C. C. STEWART anp OLLIE PARISH. 
(Filed 30 June, 1936.) 


1. Homicide G c— 


Whether testimony is competent as being of a dying declaration is a 
question of law for the court, and, on appeal, the Supreme Court may 
determine only whether there was evidence tending to show the facts 
necessary to support the decision of the trial court. 


2. Same—Evidence held insufficient to support decision that testimony 
was competent as being of dying declaration. 


The evidence tended to show that deceased had been in the hospital 
for nine days before making the statements to the State’s witness, and it 
did not appear that during this period deceased was aclvised by physi- 
cians or nurses that her iliness would probably be fatal, or that deceased 
expressed to nurses or friends and relatives visiting her that she appre- 
hended she was going to die. Before making the statements to the State’s 
witness, deceased answered in the affirmative a question asked her by the 
witness as to whether deceased thought she was going to die. Deceased 
died thirteen days after making the statements. Held: The statements 
were not competent as dying declarations made by deceased, since the 
evidence fails to show that, at the time of making the statements, de- 
ceased was in extremis or in danger of death from her illness, or that 
she was apprehensive of her approaching death, and the testimony was 
incompetent as hearsay, and its admission over defendants’ objection 
entitles defendants to a new trial. 
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AppreaL by defendants from Sink, J., at February Term, 1936, of 
GuiLtForD. New trial. 

The defendants in this action were tried on an indictment in which 
they were both charged with the murder of Ethel Smith. 

When the action was called for trial, the solicitor for the State an- 
nounced that on the evidence which he would offer, the State would not 
contend that the defendants are guilty of murder in the first degree, 
but would contend that they are each guilty of murder in the second 
degree, or of manslaughter, as the jury should find the facts to be from 
all the evidence. 

Each of the defendants entered a plea of not guilty. 

The evidence for the State tended to show that Ethel Smith, the 
daughter of W. A. Smith, left the home of her father, in Guilford 
County, about six miles north of the city of Greensboro, about 6:30 
o’clock p.m., on Monday, 5 November, 1934, in an automobile driven 
by the defendant Ollie Parish. They arrived at the home of her sister, 
Mrs. Eh R. Brewer, in the city of Greensboro, about 8:30 that evening. 
At the time she arrived at the home of her sister, Ethel Smith was 
apparently in her usual condition, both physical and mental. The 
defendant Olhe Parish, after remaining with her about fifteen minutes, 
during which time they talked together as usual, left her at her sister’s 
home, where she remained Monday night, all day Tuesday and Tuesday 
night. During this time she did not leave her sister’s home, or have 
any visitors there. At about 6 o’clock a.m., on Wednesday, 7 November, 
1934, she called her sister, Mrs. Brewer, who went to her room, and 
found her suffering severe pain. Mrs. Brewer immediately called Dr. 
W. P. Knight, a physician practicing in the city of Greensboro, who 
arrived at her home about 7 o’clock a.m. Upon examining Ethel Smith, 
Dr. Knight discovered that she was pregnant, and was having a mis- 
carriage, which he testified was the result of an abortion caused by the 
use of instruments. Upon the advice of Dr. Knight, Ethel Smith was 
removed from the home of her sister to St. Leo’s Hospital, in the city 
of Greensboro, where she remained, under the treatment and care of 
physicians and nurses, until 29 November, 1934, when she died. Her 
death was the result of an abortion committed on her by the use of 
instruments prior to 7 November, 1934. At the date of her death, Ethel 
Smith was about 20 years of age, and was unmarried. 

The defendant Ollie Parish is about 35 years of age. His home is 
about three-tenths of a mile from the home of W. A. Smith, the father 
of Ethel Smith. He had been “going with her” about two and a half 
years before her death. During this time he had visited her at her 
father’s home only two or three times. He was, however, with her fre- 
quently—almost every week—elsewhere. When he called for her on 
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Monday evening, 5 November, 1934, he blew the horn on his automobile, 
and waited for her. After putting on her cloak and hat, she went out 
and joined him. They left her father’s home, driving in the direction of 
the city of Greensboro. It usually takes about 15 minutes to drive an 
automobile from the home of W. A. Smith, the father of Ethel Smith, 
to the home of her sister, Mrs. Brewer, in the city of Greensboro, a dis- 
tance of about six miles. When the defendant Ollie Parish left Ethel 
Smith at her sister’s home, he told her that he would call there to see 
her the next day. He did not call on her or see her after he left her 
sister’s home on Monday evening. He was arrested after Ethel Smith 
was removed from her sister’s home to St. Leo’s Hospital. After his 
arrest, and while he was in jail, he said to Mr. Brewer, the brother-in- 
law of Ethel Smith, who had called at the jail to see him: “I was going 
to marry ‘her; J intend to marry her.” 

The defendant C. C. Stewart is a Negro. He is a physician, and has 
an office in the Stewart Building, on East Market Street in the city of 
Greensboro. 

Mrs. Minnie D. Hinton, a witness for the State, testified as follows: 

“T am employed by the county board of public welfare of Guilford 
County as the case supervisor. On Thursday, 8 November, 1934, I was 
directed by the superintendent of public welfare to investigate the case 
of Ethel Smith. Accordingly, on Friday, 9 November, 1934, I went to 
St. Leo’s Hospital in the city of Greensboro, where I found Ethel] Smith. 
She was in bed and was apparently quite sick. After my first visit, I 
saw her in the hospital about five times before her death. Her condi- 
tion did not improve. _ 

“On 16 November, 1934, in consequence of information which I had 
received, I went to the hospital and saw Ethel Smith there. I had two 
conversations with her, the first about supper time. I do not remember 
what she said then as to whether she thought she would get well. She 
said she was quite sick, and was afraid that she would not get well. She 
appeared very weak and I had to get close to her to hear what she said. 
I knelt down by her bed. She told me that she was pregnant, and that 
Ollie Parish was responsible for her condition; that he had taken her to 
a Negro doctor to get rid of the ‘youngun,’ as she expressed it. She 
said she did not want to do it, but that Ollie Parish told her it would 
do her no harm. She said the Negro doctor was Doctor Stewart, whose 
office was on East Market Street, beyond the underpass. She said that 
he put her on a table and used an instrument, and that she went to the 
doctor three times, the last time being Monday night, 5 November, 1934. 
He then put her on a table and placed a tube in her. He told her to 
leave the tube in her until Tuesday night, and that if anyone asked her 
what had happened to her, to say that she had taken quinine. She said 
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that she became very sick Tuesday night, and was taken to the hospital 
the next morning by Doctor Knight. She said that Ollie Parish took 
her from Dr. Stewart’s office on Monday night to the home of her sister, 
where she became very sick. 

“After this conversation [ went home. After I had retired, a call 
came for me to return to the hospital. This was several hours—four or 
five—after my first conversation with Ethel Smith, at supper time. I 
went back to the hospital and found that Ethel Smith was still very, 
very sick. Mrs. Long, a stenographer, her husband, Mr. Long, and 
Mr. Ballinger accompanied me. Mrs, Long was with me to take down 
in shorthand any statement Ethel Smith might make. She took down a 
statement made by Ethel Smith in my presence. I asked the questions 
and Mrs. Long took down the answers of Ethel Smith. These questions 
and answers, as transcribed by Mrs. Long, are as follows: 

“Q. Ethel, do you think you are going to die? 

ca oe bare 08 

“(). Tell me what caused your condition? 

“A. I was pregnant. 

“Q. By whom? 

“A. Ollie Parish. Ollie said I would have to get rid of the youngun. 
He said it would be noharm. I did not want to doit. He said I would 
have to. 

“Q. Where did he take you? 

“A. To a Negro doctor. 

“Q. What Negro doctor ? 

“A. Dr. Stewart. 

“Q. What did he take you to Dr. Stewart for ? 

“A. To get rid of the kid. 

“Q. What did Dr. Stewart do to you? 

“A. He put me on the table and used an instrument to open me up. 

“Q. What did he open you up for? 

“A. To get rid of the child. 

“Q. What did Dr. Stewart say to you? 

“A. He said not to say anything about it. If anybody asked me what 
was the matter to tell them I had taken quinine. He said he would 
open me up that night, and for me to come back on Saturday night, and 
he would do the rest. 

“Q. When was the first time Ollie Parish took you to Dr. Stewart? 

“A. He took me about the first of October, at night every time. 

“Q. When did Ollie Parish take you again to Dr. Stewart? 

“A. About two or three weeks later. 

“Q. When was the last time Ollie Parish took you to Dr. Stewart? . 

“A. Monday night a week ago. Went three times in all. 
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“Q. What did he do the last time? 

“A. He put me on the table and used some kind of instrument. 

“Q, What else did Dr. Stewart do? 

“A. The last time he put a tube in me. He told me to take it out 
the next night at the same time. I did so, and that was when I was 
taken so sick. 

“Q. Where did you go after leaving Dr. Stewart’s office ? 

“A. Ollie took me to my sister’s and left me there. He said he would 
call me the next night. 

“Q. Did he ever call? 

“A. No. 

“Q. Then what happened? 

“A. I got sick Tuesday night and had my sister to call the doctor 
(Knight) about daylight Wednesday morning. He came and told me 
he would send an ambulance for me. The ambulance came and took me 
to the hospital.” 

The defendants in apt time objected to all the testimony of Mrs. 
Minnie D. Hinton with respect to any statements made to her by Ethel 
Smith, and with respect to any answers made by Ethel Smith to ques- 
tions addressed to her by the witness. These objections were overruled 
by the court, upon its holding that the testimony was competent as tend- 
ing to show dying declarations of Ethel Smith, the deceased. The de- 
fendants duly excepted to the rulings of the court as tc the competency 
of the testimony and to its admission as evidence against the defendants. 

The defendant Ollie Parish, as a witness in his own behalf, testified 
that he had known Ethel Smith since she was a child. He said: “I 
have never had sexual intercourse with Ethel Smith. I was in love with 
her. I think she was fond of me. We were not particularly engaged. 
I did not have a job sufficient to marry. We never discussed marriage. 
I saw Ethel Smith on Monday, 5 November, 1934, at about 6:30 p.m. 
I took her in an automobile, which I had borrowed for that purpose, 
from her father’s home to her sister’s home in the city of Greensboro. 
I left her at her sister’s home about 7 o’clock. She had asked me on 
Friday night to take her to her sister’s home on Monday night. I did 
not know that she was pregnant. I did not take her to Dr. C. C. Stew- 
art’s office that night, or at any other time. I did not advise her to see 
Dr. Stewart or any other doctor. I was arrested and put in jail a few 
days after Ethel Smith was taken to the hospital. I did not say to Mr. 
Brewer, the brother-in-law of Ethel Smith, that I intended to marry 
her. He was in the jail on Sunday morning after I was put there on 
Saturday night.” 

The defendant C. C. Stewart, as a witness in his own behalf, testified 
that he is a physician and surgeon, and is duly licensed to practice his 
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profession in North Carolina. He said: “I had an office at 80344 East 
Market Street in the city of Greensboro during the months of October 
and November, 1934. JI did not, during October or November, 1934, or 
at any other time, insert any instrument or tube, prescribe any medicine, 
or give any advice to a white woman named Ethel Smith for the purpose 
of causing her to have an abortion. I did not attend her in any ca- 
pacity, nor did I have any conversation with her about quinine. I did 
not know the defendant Ollie Parish prior to the preliminary trial of 
this action. Some time between the hours of 7 and 8 o’clock, during the 
evening of 15 October, 1934, while I was in my office, alone, a white 
woman came into the office. She seemed to be excited. I asked her 
what I could do for her. She said that she was pregnant and asked me 
if I could do something for her. I told her, no. She said somebody 
must do something for her. I said, [I am sorry. She then left the 
office, and I have not seen her since. The photograph shown to me and 
identified as a photograph of Ethel Smith appears to be a photograph 
of the woman who came to my office during the evening of 15 October, 
1934.” 

There was evidence tending to corroborate the testimony of the de- 
fendant C. C. Stewart. There was also evidence tending to show that 
his reputation in the city of Greensboro, both as a man and as a physi- 
clan, 18 good. 

At the conclusion of all the evidence, and after the charge of the court 
to the jury, the jury returned a verdict as to each defendant, that he 
is guilty of manslaughter. 

From judgment that the defendants be confined in the State’s Prison 
at Raleigh, the defendant C. C. Stewart for a term of not less than seven 
or more than twelve years, and the defendant Ollie Parish for a term 
of not less than twelve or more than fifteen years, the defendants ap- 
pealed to the Supreme Court, assigning errors in the trial. 


Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Bruton for the State. 

Hines & Boren and Allen Adams for defendant C. C. Stewart. 

Henderson & Henderson for defendant Ollie Parish. 


Connor, J. On their appeal to this Court, each of the defendants 
relies chiefly on his contention that there was error in the trial of this 
action, in the admission as evidence against him of the testimony of 
Mrs. Minnie D. Hinton, with respect to statements made to her or in her 
presence by Ethel Smith, and with respect to answers made by Ethel 
Smith to questions addressed to her by the witness. These contentions 
must be sustained. 
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The testimony of Mrs. Minnie D. Hinton, which was admitted as 

evidence subject to the exceptions of the defendants, if competent for any 
purpose, was competent as evidence tending to show dying declarations 
by Ethel Smith, the deceased, with respect to the facts and circumstances 
which resulted in her death. If the statements made by Ethel Smith, 
and her answers to the questions addressed to her, were not admissible 
as dying declarations, the testimony should have been excluded as 
hearsay. 
"In S. v. Shelton, 47 N. C., 360, it was said by Pearson, J.: “Accord- 
ing to the general rule, no testimony is admissible unless it is subjected 
to two tests of truth, an oath and a cross-examination. A sense of 
impending death is as strong a guaranty of truth as the solemnity of 
an oath; but dying declarations cannot be subjected to the other test; 
there is no opportunity for cross-examination, and there is nothing to 
meet this objection and answer as an equivalent for the want of cross- 
examination; hence, the exception in respect to dying declarations rests 
solely upon the ground of public policy and the principle of necessity.” 

In S. v. Williams, 67 N. C., 18, it was said by Rodman, J.: “The 
admission of dying declarations is an exception to the general rule of 
evidence, which requires that the witness shall be sworn and subject to 
cross-examination. The solemnity of the occasion may reasonably be 
held to supply the place of an oath. But nothing can fully supply the 
absence of a cross-examination. In consequence of this absence, such 
declarations are often defective and obscure. Hence, eminent judges 
have felt it their duty to say that they should be received with much 
caution, and that the rule which authorizes their admission should not 
be extended beyond the reasons which justify it. And this is the more 
important as such declarations, when received, have great and sometimes 
undue weight with juries.” 

In S. v. Jefferson, 125 N. C., 712, 34 S. E., 648, it was said by Aont- 
gomery, J.: “The general rule is that testimony before it 1s received as 
evidence shall be on the oath of the witness and subject to the right of 
cross-examination. The nearness and certainty of death are just as 
strong an incentive to the telling of the truth as the solemnity of an 
oath, but you cannot subject the deceased, and what he said as a dying 
declaration, to the test of cross-examination. The exception to the 
general rule of evidence, therefore, in regard to dying declarations rests 
upon the ground of public policy and the necessity of the thing, and as 
the exception can only be sustained on the grounds above mentioned, 
such evidence is restricted by the law to the act of killing and the facts 
and circumstances directly attending the act and forming a part of the 
res geste. <All of this is clearly decided in S. v. Shelton, 47 N. C., 360.” 
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In 8. v. Collins, 189 N. C., 15, 126 S. E., 98, it was said by Adams, J.: 
“The rule for the admission of dying declarations is thus stated: (1) 
At the time they were made, the declarant should have been in actual 
danger of death; (2) he should have had full apprehension of his dan- 
ger; (3) death should have ensued. 8S. v. Mills, 91 N. C., 581.” 

In S. v. Beal, 199 N. C., 278, 154 S. E., 604, it was said by Stacy, 
C. J.: “The general rule is that in prosecutions for homicide, declara- 
tions of the deceased, made while sane, when in extremis or in articulo 
mortis, and under the solemn conviction of approaching dissolution, 
concerning the killing or facts and circumstances which go to make up 
the res geste of the act, are admissible in evidence, provided the de- 
ceased, if living and offered as a witness in the case, would be competent 
to testify to the matters contained in the declarations. S. v, Shelton, 
47 N. C., 3860; S. v. Welltams, 67 N. C., 12; 8S. v. Mills, 91 N. C., 594; 
S.v. Behrman, 114 N. C., 797, 19 S. E., 220; S. v. Jefferson, 125 N. C,, 
712, 34S. E., 648; S. v. Laughter, 159 N. C., 488, 74S. E., 913. We 
have a number of decisions to the effect that dying declarations are 
admissible in cases of homicide when they relate to the act of killing or 
to the circumstances so immediately attendant thereon as to constitute 
a part of the res geste, and appear to have been made by the victim in 
the present anticipation of death, which ensues. S. v. Laughter, supra. 
It is not always necessary that the deceased should express a belief in 
his impending demise; 1t is sufficient if the circumstances and surround- 
ings in which he is placed indicate that he is fully under the influence 
of the solemnity of such a belief, and so near the point of death as to 
‘lose the use of all deceit’—in Shakespeare’s phrase. S. v. Bagley, 158 
N. C., 608, 73S. E., 995. In 8S. v. Tilghman, 33 N. C., 513, the Court 
said: ‘It is not necessary that the person should be in articulo mortis 
(the very act of dying); it is sufficient if he be under the apprehension 
of impending dissolution, when all motive for concealment or falsehood 
is presumed to be absent and the party in a position as solemn as if the 
oath had been administered.” 

In 8. v. Wallace, 203 N. C., 284, 165 S. E., 716, it was said by Adams, 
J.: “Dying declarations are an exception to the rule which rejects hear- 
say evidence, but the conditions under which they are admitted by the 
courts have often been defined. At the time they are made, the declarant 
must be in actual danger of death and must have full apprehension of 
his danger; and when the proof is offered, death must have ensued. 
S.v, Mills, 91 N.C., 581. These declarations are received on the general 
principle that they are made in extremity—‘When,’ as was sald by 
Eyre, C. B., ‘the party is at the point of death and when every hope of 
this world is gone; when every motive of falsehood is silenced and the 
mind is induced by the most powerful considerations to speak the truth. 
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A situation so solemn and so awful is considered by the law as creating 
an obligation equal to that which is imposed by an oath administered in 
a court of justice. Rex v. Woodcock, 168 Eng. Reports, 352.” 

Whether or not a statement made by the deceased is admissible as a 
dying declaration is a question for the trial court to decide. It is a 
question of law, and if the decision results in the admission of the state- 
ment as evidence against the defendant, it is reviewable by this Court, on 
defendant’s appeal from a judgment against him. If there was evidence 
at the trial tending to show the requisite facts to support the decision, 
it cannot be disturbed by this Court; but in the absence of such evi- 
dence, the decision must be reversed. 

A careful examination of the record in this appeal fails to disclose 
any evidence at the trial which tended to show that at the time she made 
the statement or answered the questions, as testified by Mrs. Minnie D. 
Hinton, Ethel Smith, the deceased, was in extremis, or in articulo mortis, 
or in danger of death from her present illness; or that she was under 
apprehension of her approaching dissolution. All the evidence is to the 
contrary. The statements were made and the questions answered by 
Ethel Smith on 16 November, 1934. She had then beer. in the hospital 
since 7 November, 1934—a period of nine days. During this time she 
had been under the constant care of nurses and under the daily treatment 
of physicians. It does not appear that she was at any time, on or prior 
to 16 November, 1934, advised by a nurse or by a physician that her 
illness would probably be fatal. Nor does it appear that at any time 
on or prior to 16 November, 1934, she expressed to any nurse or to any 
physician or to any of her relatives or friends who visited her at the 
hospital, apprehension that she would die of her present illness. It is 
true that she said to Mrs. Hinton that she was afraid she would not get 
well, and that in response to Mrs. Hinton’s question, “Ethel, do you 
think you are going to die?” she whispered, “I do.” 

This evidence is not sufficient to support a finding of fact that Ethel 
Smith was fully apprehensive on 16 November, 1934, of her approach- 
ing dissolution. She did not die until 29 November, 1934—thirteen 
days after she made the statement and answered the questions, which 
were admitted as her dying declaration. 

For error in the admission of the testimony of Mrs. Minnie D. Hinton 
as evidence tending to show dying declarations of the deceased, the 
defendants are entitled to a new trial. They have been convicted upon 
testimony which under well settled principle of the law of evidence 
should not have been admitted as evidence against them. Under the 
judgment in this conviction they will be deprived of their liberty con- 
trary to the law of the land. The judgment is reversed to the end that 
they may have a 

New trial. 
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STATE y. WILLIAM ABRAHAM HODGIN., 
(Filed 30 June, 1936.) 


1. Homicide G d—Testimony of immoral character of deceased held prop- 
erly excluded in this prosecution for murder. 


Testimony of the character of the deceased is competent upon the plea 
of self-defense only when such testimony tends to show that deceased 
had the general reputation of being ferocious, violent, and dangerous, 
while testimony that deceased was immoral is irrelevant and incompe- 
tent, and in this prosecution for homicide, defendant's exception to the 
exclusion of testimony that deceased had the reputation of being homo- 
sexual cannot be sustained, it appearing that defendant was given the 
full benefit of his contention that he killed deceased in a fight resulting 
from deceased’s indecent attack upon him, and it further appearing that 
the question addressed to the witness was too limited in its scope in that 
it asked deceased’s reputation in the police force and not deceased's 
general reputation. 


2. Homicide H c—Instruction in this prosecution for homicide held to 
sufficiently charge the jury upon the question of manslaughter. 


The charge of the court in this prosecuticn for homicide, when taken 
conjunctively, as a whole, is held not subject to exception for failure to 
define manslaughter, it appearing that the charge covered every aspect of 
the controversy, defined murder in the first degree and second degree, 
manslaughter, self-defense, malice, and reasonable doubt, applied the pre- 
sumption of innocence, and gave the contentions of both sides fairly and 
recapitulated the evidence in the case. 


AppEAL by defendant from Clement, J., at 6 January Term, 1936. 
From Forsytu. No error. 

The defendant was tried under bill of indictment for homicide, N. C. 
Code, 1935 (Michie), sec. 4614, and convicted of “Guilty of murder in 
the first degree.” 

The testimony of Sam Clement, a witness for the State, was to the 
effect that the deceased, Herbert Searcy, was his wife’s uncle, weighed 
about 200 to 230 pounds, and was a very active and strong man, about 
70 years old. <A single man, living alone, on the corner of Patterson 
Avenue and 7th Street in Winston-Salem, N. C. On 23 December, 
1935, the witness went to the home of the deceased, about 7 o’clock in 
the evening, and later to get some eggs, as his wife always baked him a 
cake for Christmas. No one answered and he went home. On 24 De- 
eember he went back about 12:30 o’clock and knocked on the door and 
no one answered, and he went home and ate his dinner. About 7:00 
o’elock he went with the officers and broke in the house. Defendant 
came out from the back of the house and asked who they were looking 
for and was told that they were looking for Herbert Searcy, and defend- 
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ant told them that Searcy had gone to Reidsville—had gone night before 
last. The witness knew that the deceased had a sister in Reidsville. 
The officers left and the witness called defendant back and told him he 
wanted to go in the house. The defendant said, “All right,” and they 
went in the back door, which was cracked open, and defendant said 
“Come in.” Another fellow went in with them. He struck a match— 
it was all “ramshackled.” “There were papers on the floor, drawers 
pulled out of bureaus, and things like that. He said Herb was cleaning 
up for Christmas and these people came for him and he got in a hurry 
and left everything in a mess. I told him to clean the house up and he 
said he would. 1 picked up the lamp in the middle room and went back 
in Herb’s bedroom. When I went in, I looked under the bed. I saw 
two big suitcases. There are four rooms there. I asked whose suit- 
cases those were. He said they were Herb’s. . . . I told him I 
would be back again the next morning. . . . I didn’t go over there 
until around about one o’clock on Christmas day. I went over on 
Christmas day and knocked and knocked and nobody showed up. I says, 
‘I guess Herb is off spending Christmas.’ JI passed that over until 
Thursday, the day after Christmas. Around four o’clock Thursday 
evening, as near as I could guess at it. . . . I called up Reidsville, 
where his sister lived. Then I stood around a while. It was about 
night, and then I went down to police headquarters and told them Herb 
was missing somewhere. I got in the car with three of them and we 
went over to Herb’s house. We went in the house and searched it over, 
from bottom to top. We looked under the beds and everywhere. We didn’t 
find anything at all. I did not go back over there until Sunday evening. 
I went in the house and looked around. My nephew from Reidsville 
was with me. We looked and couldn’t find anything at all. We went 
back home and Monday evening about five o’clock I got off the job and 
went up Patterson Avenue and went on to the house ard unlocked the 
door. When I opened the door and looked over in the corner, I saw 
the trunk sitting over there. I reckon it had been there all the time. 
I hadn’t noticed it. When I stopped right still was when I saw the 
trunk. I said, ‘I am going to see what’s in that trunk.’ I kicked it, and 
it kicked heavy. J moved the trunk back and forth two or three times 
and said, ‘I’m going to look in that trunk.’ When I took hold of it, it 
felt heavy. I called another fellow. I told John I was going to look 
in the trunk. It had a rope around it and two straos fastened. I 
pulled it over in the floor. I told John to cut the rope off, and he did. 
I unbuckled the straps and raised up the lid and John pulled out this 
big pillow, a long bolster. It was packed in over Hero. The bolster 
was just as bloody as it could be. I reached in and pulled an old box 
he had crammed down on him, and when I did I said, ‘John, there he 
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is.” He was there, right in that trunk, dead. He was folded over and 
crammed down in the trunk. He was beat up and in the head and cut 
across his head with a hatchet. He had two wounds on his right temple 
and they were crushed in. He was cut on his upper lip and it looked 
to me like it was cut plumb in to the bone. . . . I am sure he is 
the man. J am most satisfied he is the one in the house that night. 
He looks like the same boy that was in there that night.” 

T. M. Mackie testified, in part, that he was a police officer and made 
an investigation and was passing deceased’s home and was asked by 
Sam Clement to come in “that there was something wrong in a trunk. 
We went in and found Herbert Searcy pressed down in a trunk on his 
shoulders. Huis legs were pressed right back up over him. His right 
cheek was knocked plumb in, about where his nose should have been. 
Across his chin was cut plumb loose. There was a big place knocked 
in on his forehead. It was knocked in to the hollow. There was some 
blood behind this trunk, to the edge of the wall. We found this hatchet 
there that had two or three drops of blood splotches on it at that time. 
The hatchet you hand me is the hatchet that we found there, and you 
can see the blood on it. There was blood on the mattress of the bed 
on the right-hand side. The bed clothes were like it was made up. 
We turned them down and found the blood. We found the blood on 
the mattress and there were sheets, blankets and quilts on the bed. We 
found no blood except on the mattress, immediately behind the trunk, 
and on the hatchet. . . . There were moth balls scattered over the 
bed and the floor. The room was permeated with the odor of moth 
balls. Hodgin was in jail, but I do not know who apprehended him. 

I talked to the prisoner on the night of the 30th in jail. 
I offered him no inducements to make any statement and made no 
threats. J apprised him of the fact that any statement he might make 
would be used against him. He made a statement under those condi- 
tions. The paper you hand me is the statement he made and signed.” 

In the statement of the defendant is the following: “I came here on 
14 or 15 December. The murder was on Monday night, 23 December. 
When I came to Winston I went to the home of Herbert Searcy, 703 
Patterson Avenue, to live with him. When I came I had some money. 
I give him $28. On Monday night we started arguing about 7 or 8 
o'clock. I had asked him for my money and so he did not want to give 
it to me and said he was not going to give it to me, for me to stay there, 
and my intention was to leave because I could get no work to do, and so 
he got up two or three times to fight me with his fist and we had a 
tussel two or three times, but people kept coming in and going out and 
we never did finish the argument. No one saw us fighting. People 
coming in for drinks, and going out, only stayed a few minutes, and 
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when they came we would stop fussing, and would not open the door 
until it quieted down. When I got ready to go to bed, he got after me 
to make me go to bed, and after I went to bed a coupe came in and 
went to bed in the back room. We started arguing again in the front 
room, and I hit him with a hatchet about his temple. J hit him three 
or four times with the hatchet, every time about the head, and when he 
fell on the bed, I hit him another time, and when I threw him on the 
bed I thought the people in the other room heard the noise, and I covered 
him up and he was making a noise trying to holler. The first lick I 
hit him I addled him. He told me to quit and not hit him any more. I 
had done hit him two or three times then, and I hit him again about the 
chin after I knocked him down on the bed and he was getting up when 
I hit him on the chin. After that he didn’t say nothing I could under- 
stand. So I covered him up and went in the middle room and sat down 
where the stove was. The room Herb and I were in was the front room, 
and the stove was in the middle room and the couple in the back room. 
The man left about 3 or 4 o’clock and the girl left about 6:30. There 
was a door in the middle room and they went out that way and didn’t 
go through the front room. After they left I went and covered him up 
and put him in the trunk. J went in and looked at him three times 
when he was on the bed. He died after the man left and before the 
woman left. After the woman left I put him in the trunk. Then I got 
the rope that was around my trunk and tied it around the trunk he was 
in. The couple didn’t know anything about it. Then it was Tuesday 
morning. J had pawned the old man’s overcoat and suit on Monday 
morning and it was Monday night I killed him. I told him I had 
pawned his clothes because he wouldn’t give me my money, and he didn’t 
like it, and all that was in the fuss. . . . It was not my intention 
to do anything like this. He had hit me with something about three 
hours before, the thing he puts flowers in. At the time I hit him with 
the hatchet there was a poker by the stove, but he didn’t have anything 
in his hand.” 

The defendant testified, in part: “I roomed up at 704 Patterson 
Avenue, where Searcy lived, the home of the deceased, and was living 
there the week of 22 December. On the night of 23 December I was 
staying there in that house, living and sleeping there. I went to bed 
on that night around about twelve o’clock. JI was pretty sound asleep 
and I was awakened by Herb. He was ontopofme . . . I got up 
and when we got straight, we started fighting on the bed and we fought 
all in this front room where we were back into the middle room where 
the fire was. While we were fighting in the middle room, he struck me 
and I fell on the stove and burned my hand. I came out from behind 
the stove and we started fighting. I fell over on the stove sideways and 
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fell around the stove. My hand touched the stove and was burned across 
here. It has healed up now. Then when I came out and got up on 
my feet, we tied up. He was trying to choke me. I broke loose from 
him and he grabbed a poker. I backed back and as I stepped up to go 
in the front room, he was on top of me. This hatchet was down beside 
the bed. I had stumbled and fell backwards into the other room. The 
hatchet was located about two feet from where I stumbled. When I 
came up, I picked up the hatchet, which was right beside my hand side 
of the bed. I picked the hatchet up and came up on my feet. He was 
almost standing over me. I told him to get back. After he backed me 
back in the corner, I got excited and started hitting him all at once with 
this hatchet. I beat him on the head, about half of him fell on the bed. 
He had the poker hke that (indicating) when I got out of the middle 
room. As to my reaction when I regained complete consciousness and 
realized what was going on, I was mad and all excited. That was the 
first time I ever had anything happen like that to me, a man trying to 
take advantage of me. I felt he was trying to take advantage of me. 
(The court): Do you know how many times you hit him with the 
hatchet? Ans.: Three or four times. I was hitting him all at once. 
I don’t know how many times I was hitting him. . . . As we fought 
backwards and forth, he was trying to choke me, trying to get to me to 
choke me. We got into the other room. I couldn’t find anything to hit 
him with. Herbert Searcy was about six feet tall and would weigh 
about 190 or 195 pounds. I am five and a half feet tall and weigh 
around 135 or 136. He was an active man. He was a physically man. 
I couldn’t make the statement down at headquarters I wanted 
to make. I didn’t mention anything about him being on top of me. 
(The court): Why didn’t you tell them down there at the police sta- 
tion? Ans.: They said I could tell it at the trial. (The court): Wasa 
woman down there when you made the statement? Ans.: Yes. (The 
court): You didn’t make that statement before her? Ans.: No, sir.” 
H. C. Whiteheart, a witness for defendant, testified: “I knew the 
deceased, Herbert Searcy. I do not remember seeing Searcy in the past 
two years. At that time Herb was a man around six feet tall and 
weighed around 160 pounds, I guess. I never had oecasion to arrest 
Searcy. Q. Did you ever hear tell of or was it the general reputation 
throughout the police force that Searcy was homo-sexual? (Objection 
sustained, defendant excepted—if permitted to testify in the hearing of 
the jury, the witness would have answered: Yes, sir. I have heard it. 
People talked it he was.) I ama member of the police force of the city 
of Winston-Salem and I knew the deceased for about twenty-two or 
twenty-three years.” 
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The two material exceptions and assignments of error made by de- 
fendant will be considered in the opinion. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Robert V. Brawley and John 8. Graham for defendant. 


Crarxson, J. First. Defendant made exception and assignment of 
error to the exclusion of the testimony of H. C. Whiteheart above set 
forth. We do not think that this exception and assignment of error can 
be sustained. 

In S. v. Turpin, 77 N. C., 473 (476-7), we find: “The general rule 
prevailing in most of the American states is, that such evidence is not 
admissible, and in this State such a general rule is well established. S. 
v. Barfield, 8 Ire., 344; Bottoms v. Kent, 3 Jones, 154; S. v. Floyd, 6 
Jones, 892; S. v. Hogue, 6 Jones, 381. But these cases which are cited 
as establishing a general rule excluding such evidence admit that there 
may be exceptions to it, depending upon the peculiar circumstances of 
each case. And these exceptions themselves are now so well defined and 
established by the current of the more recent decisions that they have 
assumed a formula and have become a general rule subordinate to the 
principle rule. It is this: Hvidence of the general character of the 
deceased as a violent and dangerous man is admissible where there is 
evidence tending to show that the killing may have been from a prin- 
ciple of self-preservation, and also where the evidence is wholly circum- 
stantial and the character of the transaction is in doubt, as in Tackett’s 
case, 1 Hawks, 210; Horrigan & Thompson’s cases of Self-Defense, 695, 
and Index, under the head of ‘Character of the deceased for violence,’ 
for reference to the cases at large.” (Italics ours.) 8S. v. Baldwin, 155 
N.C., 494, 71 8. E., 212; S. v. Dickey, 206 N. C., 417 (420). 

The rule is thus stated in 80 C. J.. 174: “The inquiry as to the char- 
acter of deceased must relate solely to his general character for violence, 
ferocity, vindictiveness, or bloodthirstiness. Thus, it is not admissible 
to prove decedent’s general bad conduct or immorality.” 

And in Chamberlayne, Modern Law of Evidence, latter part of sec. 
3295, itis said: “That the deceased in a case of homicide was a violent, 
turbulent man, may, on the other hand, be shown by the accused under a 
plea of self-defense, but not the fact that he was engaged in selling 
whiskey, was unchaste, or that he was a drinking man where there was 
no evidence that he had been drinking on the occasion in question.” 

Furthermore, the question propounded was too limited in its scope. 
It was not in respect of general reputation in the community, but 
“throughout the police force.” 
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On the aspect of indecent conduct, the court below gave defendant the 
full benefit of his defense: “He contends from this evidence that you 
should not be satisfied beyond a reasonable doubt of his guilt of murder 
in the first degree and you should acquit him. He contends he was 
living there; that Searcy attacked him there in the room; that Searcy 
was sex-perverted; that he found him on top of him; that when he tried 
to get him off, he fought; that you should find Searcy was a much 
larger and stronger man than he was, and that Searcy fought around 
over the room, and Searey finally got the poker and Searcy knocked 
him down on the stove; that he got up and Searcy pursued him with the 
poker and he backed him into the other room; that he stumbled and that 
he fell near the hatchet; that he got the hatchet and got up and that he 
struck Searcy with the hatchet while Searcy was coming on him with a 
poker, and that in doing so he was fighting in self-defense; that he hit 
Searcy in the head but he didn’t know how many times he hit him; 
that he didn’t hit him after he fell and after he killed him he put him 
in the trunk. He contends, gentlemen, he was justified in what he was 
doing; that he is not guilty of an unlawful killing at all, but you should 
find he is not guilty of anything, but that it is excusable homicide.” 

The court further charged: “The law provides that we do not weigh 
in golden scales equally balanced just how much force a person may use 
in fighting under those circumstances, because it is an abnormal condi- 
tion and he is not his normal self; he is confronted with an emergency 
and he would net act with the same deliberation and coo] judgment that 
he would if he were not so situated. So the law provides that you take 
into consideration the situation and the circumstances confronting the 
defendant in deciding whether it was necessary to use the force he did 
use or whether it reasonably appeared to him to be necessary.” 

N. C. Code, 1935 (Michie), sec. 564, is as follows: “No judge, in 
giving a charge to the petit jury, either in a civil or criminal action, 
shall give an opinion whether a fact is fully or sufficiently proven, that 
being the true office and province of the jury; but he shall state in a 
plain and correct manner the evidence given in the case and declare and 
explain the law arising thereon.” 

The second exception and assignment of error is to the effect that the 
charge impinged the above section, in not defining manslaughter. We 
think not. The charge must be taken as a whole, not disjunctively, but 
conjunctively. In the charge of the court below, in regard to man- 
slaughter (in different parts of the charge), is the following: “Section 
4200 of the Consolidated Statutes reads as follows: ‘A murder which 
shall be perpetrated by means of poison, lying in wait, imprisonment, 
starving, torture, or by any other kind of willful, deliberate, and pre- 
meditated killing, or which shall be committed in the perpetration or 
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attempt to perpetrate any arson, rape, robbery, burglary, or other felony, 
shall be deemed to be murder in the first degree (and shall be punished 
with death). All other kinds of murder shall be deemed murder in the 
second degree (and shall be punished with imprisonment of not less than 
two nor more than thirty years in the State’s Prison)’ . . . Then 
there is another statute which provides for manslaughter and the pun- 
ishment therefor. . . . There are three types of unlawful homi- 
cide: Murder in the first degree, murder in the second degree, and man- 
slaughter. Murder in the first degree is the unlawful killing of a human 
being with malice and with premeditation and deliberation. 

Then you would consider whether he is guilty of manslaughter, iveh 
is the unlawful killing of a human being without malice. If he has 
satisfied you from the evidence he is not guilty of the unlawful killing 
of the deceased, then you would not convict him of anything; you would 
find him not guilty. . . . If the State has satisfied you beyond a 
reasonable doubt that the defendant is guilty of murder in the first 
degree, it is your duty to convict the defendant of murder in the first 
degree. If the State has not done so, then consider murder in the 
second degree. Is the defendant guilty of murder in the second degree? 
The burden is not on the State on murder in the second degree, because 
the defendant admits that he slew the deceased with a deadly weapon. 
Then the law requires, in order for him not to be convicted of murder in 
the second degree, that he come forward with evidence and satisfy you 
by that evidence that he is not guilty of murder in the second degree, 
and if he has done so, then you would not convict him of murder in the 
second degree. If he has satisfied you by the evidence that he is not 
guilty of murder in the second degree, then consider whether he is guilty 
of manslaughter, which is the unlawful killing of a human being. He 
says he is not guilty of that. It is incumbent on him to come forward 
with evidence and satisfy you that the killing wasn’t unlawful before 
you would fail to convict him of that offense. He contends he has done 
that.” 

In S. v. Lance, 149 N. C., 551 (556), speaking to the subject as to 
manslaughter, Walker, J., says: “Which is the unlawful killing of one 
person by another, but without malice. This instruction is fully sup- 
ported by the authorities.” 

In S. v. Baldwin, 152 N. C., 822 (829), Hoke, J., defines man- 
slaughter as follows: “Manslaughter is the unlawful killing of another 
without malice.” 

In Wharton Criminal Law, Vol. 1 (12 Ed.), part sec. 422, p. 637, it 
is said: “Manslaughter is defined to be the unlawful and felonious kill- 
ing of another, without malice aforethought, either express or implied.” 

From a careful review of the charge we find that it covered every 
aspect of the controversy and gave the law applicable to the facts. The 
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court below defined murder in the first degree and second degree, man- 
slaughter, and sclf-defense. It gave the contentions fairly on both sides 
and recapitulated the evidence. Malice and reasonable doubt were 
defined and the presumption of imnocence applied and the burden of 
proof properly defined and applied. 

The briefs and arguments of defendant’s counsel were able and per- 
suasive, but on this record not convincing. On the entire record we see 
no prejudicial or reversible error. 

No error, 





RICHARD BRAAWK anp Wire, ALIDA BRAAK, vy. GRAHAM K. HOBBS, 
COMMISSIONER OF THE WORLD WAR VETERAN'S LOAN FUND OF 
THE STATE OF NORTH CAROLINA. 


(Filed 30 June, 1936.) 


1. Corporations J a: Banks and Banking J a—Transaction held to consti- 
tute consolidation rather than a merger of constituent banks. 

A national bank, in order to effectuate its agreement with certain State 
banks for a consolidation, transferred all its assets, with the approval of 
the Comptroller of the Currency, to a State bank incorporated for that 
purpose, and thereafter the national bank was duly dissolved. The State 
banks involved in the agreement, with the approval of the Commissioner 
of Banks, transferred all their assets to one new State bank, and each of 
the constituent State banks was dissolved and ceased to exist as a corpo- 
ration. Held: The new State bank was created as a result of a consoli- 
dation rather than a merger, since none of the constituent banks remained 
in existence, but each was dissolved to form a new corpcration. 


2. Banks and Banking J b— 


A bank created as a result of the consolidation of constituent banks 
succeeds to all the rights, powers, duties, and Mabilities of its constituent 
banks. N. C. Code, 217 (p). 


3. Mortgages C f—Consolidated bank may exercise power of sale con- 
tained in deed of trust in which constituent bank was named trustee. 

A bank, created as a result of a consolidation of several State banks, 

may properly exercise the power of sale contained in a deed of trust in 
which one of its constituent banks was named trustee, upon default by the 
trustor, since under N. C. Code, 217 (p), the consolidated bank succeeds 

to such power, even though the deed of trust was executed prior to the 
enactment of the statute, since the statute is merely an amendment of a 
former statute, ch. 77, Publie Laws of 1925. 


Apvprean by defendant from Parker, J., at April Term, 1956, of New 
T{[anover. Reversed. 
This is a controversy without action. C.8., 626, 
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It is agreed: “J. That the plaintiffs are residents cf the county of 
New Hanover, in the State of North Carolina; and that the defendant 
is a resident of the county of Wake, in the State of North Carolina. 

“2. That by deed dated 26 November, 1927, and recorded on 30 No- 
vember, 1927, in Book No. 184, at page 564, in the office of the register 
of deeds of New Hanover County, John W. Guthrie and his wife, 
Laura May Guthrie, conveyed to F. C. Black and his wife, Annie Black, 
the fee simple title to the lands and premises described in a deed of 
trust hereinafter referred to, which is attached hereto and marked 
‘Exhibit A.’ 

“3. That on 20 June, 1928, to secure an indebtedness due the 
Treasurer of the State of North Carolina, arising out of a loan from 
the World War Veteran’s Loan Fund, made pursuant to chapter 155, 
Pubhe Laws of North Carolina, 1925, Frank C. Black and his wife, 
Annie Black, executed and delivered to the Citizens National Bank of 
Raleigh, N. C., as trustee, with the Treasurer of the State of North 
Carolina as cestui que trust, a deed of trust in the amount of $3,000.00, 
upon the property therein described, a copy of which said deed of trust 
is attached hereto and marked ‘Exhibit A.’ The said deed of trust was 
recorded on 27 June, 1928, in Book No. 183, at page 557, in the office 
of the register of deeds of New Hanover County. 

“4, That on 24 August, 1929, a charter was issued by the Secretary 
of State to the Citizens Bank of Raleigh, and that immediately there- 
after, in pursuance to resolutions duly adopted by the stockholders 
and/or directors of the Citizens National Bank of Raleigh. N. C., 
and/or the Citizens Bank of Raleigh, the said Citizens National Bank 
of Raleigh, N. C., with the approval of the Corporation Commission of 
North Carolina, consolidated with or transferred its assets and business 
to the said Citizens Bank of Raleigh, all as will appear from the min- 
utes of said banks, excerpts from which said minutes are attached 
hereto and marked ‘Exhibit B, and made a part hereof as fully as if 
the same were incorporated herein. 

“5. That on 26 September, 1929, the Citizens Bank of Raleigh con- 
solidated with the North Carolina Bank and Trust Company, and on 
26 September, 1929, a certified copy of the agreement of consolidation 
or transfer was filed with the Secretary of State of North Carolina, 
together with a certified copy of the approval of the Commissioner of 
Banks of the State of North Carolina, to such consolidation or transfer. 
That upon the filing of said agreement the North Carolina Bank and 
Trust Company succeeded to and became the owner of the rights, privi- 
leges, powers, and franchises, and all other property and rights of every 
kind of the Citizens Bank of Raleigh. 

“6. That no action, except as may arise from the sale, reorganization, 
merger, and/or consolidation of said banks, has ever been taken on the 
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part of the Treasurer of the State of North Carolina, or Graham K. 
Hobbs, commissioner, or any one acting on his or their behalf, to appoint 
any person, firm, or corporation successor trustee in the place of the 
Citizens National Bank of Raleigh, N. C., as trustee in the deed of trust 
hereinbefore referred to. 

“7, That by deed dated 14 March, 1933, and recorded on 27 March, 
1933, in Book No. 234, at page 299, in the office of the register of deeds 
of New Hanover County, the ‘North Carolina Bank and Trust Com- 
pany, successor to Citizens National Bank of Raleigh, N. C., trustee,’ 
conveyed or attempted to convey the fee simple title to the lands and 
premises described in the aforesaid deed of trust to the State of North 
Carolina, a copy of which said deed is attached hereto and marked 
‘Exhibit C,’ and made a part hereof as fully as if the same was 1ncorpo- 
rated herein. 

“8. That no foreclosure account relative to the foreclosure referred to 
in the 7th paragraph hereof has ever been filed in the office of the clerk 
of the Superior Court of New Hanover County. 

“9, That pursuant to chapter 438, Public Laws of North Carolina, 
session 1935, the Governor of North Carolina has conveyed the afore- 
said lands and premises to Graham K. Hobbs, commissioner of the 
World War Veteran’s Loan Fund. 

“10. That on 9 November, 1935, Graham K. Hobbs, commissioner as 
aforesaid, offered in writing, signed by him, to lease or sell said lands 
and premises to the plaintiffs for the sum of $3,000.00; and thercafter, 
to wit: On 26 December, 1935, the plaintiffs accepted, in writing signed 
by them, said offer, subject to their attorney’s approval of title to the 
said lands and premises, and as evidence of their good faith, paid to the 
said Graham K. Hobbs, commissioner, the sum of $500.00, and moved 
into the temporary possession of the same. 

“11, That on 1 January, 1936, the defendant tendered to the plaintiffs 
a lease-option contract, which is attached hereto and marked ‘Exhibit 
D, and demanded that plaintiffs accept said contract. 

“12, That the plaintiffs refused to accept said contract, or to exccute 
the same, for that they were advised by counsel that the defendant was 
not possessed of an indefeasible fee in and to said lands and premises, 
for that, and for no other reason, the foreclosure of the deed of trust 
hereinbefore referred to by the North Carolina Bank and Trust Corm- 
pany was null and void. 

“13. That the plaintiffs demanded that the defendant return to them 
the sum of $500.00, theretofore paid by them, together with interest 
thereon at the rate of six per cent per annum, less any reasonable rent 
due to said defendant by the plaintiffs, and that said demand was not 
complied with. 
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“14, That it is agreed that if the deed of trust from F. C. Black and 
wife to the Citizens National Bank of Raleigh, N. C., was duly and 
legally foreclosed, the defendant is the owner in fee simple of the land 
described and referred to herein, and that the same is free and clear of 
any and all encumbrances, and that the plaintiffs are -egally bound to 
accept the lease and contract to convey the said land, as tendered to them 
by the defendant. 

“That it is further agreed that if the said foreclosure was illegal and 
invalid, the plaintiffs are not bound to accept the lease and contract to 
convey teudered to the plaintiffs by the defendant, and that the plain- 
tiffs are entitled to recover of the defendant the sum of $500.00, paid 
by the plaintiffs to the defendant, with interest from 9 November, 1935, 
less reasonable rent for the premises occupied by the plaintiffs during 
the term of their occupancy of the same. 

“The amount of the reut may be determined by a referee to be ap- 
pointed by the court, the parties hereto agreeing that said referee may 
be appointed as in a consent reference, each hereby waiving a trial by 
jury of the question as to the amount of said rent.” 

The court was of opinion that on the facts agreed the defendant is not 
the owner of an indefeasible title to the lands and premises described in 
his contract with the plaintiffs, for that the deed of trust executed by 
F. C. Black and his wife to the Citizens National Bank of Raleigh, 
N.C., was not legally foreclosed by the sale of said land and premises 
by the North Carolina Bank and Trust Company, as successor to the 
Citizens National Bank of Raleigh, N. C., trustee, and by the convey- 
ance of the same to the State of North Carolina, as the purchaser at 
said sale. 

It was accordingly adjudged that plaintiffs are not legally bound to 
accept the lease and contract tendered to them by the defendant, and that 
plaintiffs recover of the defendant the sum of $500.00, with interest 
from 9 November, 1935, and the costs of the proceeding. 

From the judgment, the defendant appealed to the Supreme Court, 
assigning error in the judgment. 


Kellum d& Humphrey for plaintzffs. 
Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Bruton for defendant. 


Connor, J. There is error in the judgment of the Superior Court of 
New Hanover in the instant case. 

The judgment is predicated upon the opinion of the court that on the 
facts agreed the deed of trust under which the defendant claims title to 
the land and premises described in the contract between the plaintiffs 
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and the defendant was not legally foreclosed by the sale and conveyance 
of said land and premises by the North Carolina Bank and Trust Com- 
pany, as successor to the Citizens National Bank of Raleigh, N. C., 
trustee in said deed of trust, to the purchaser at the sale. On the facts 
agreed, the power of sale in the deed of trust which was conferred upon 
the Citizens National Bank of Raleigh, N. C., subsequently vested in 
and was properly exercised by the North Carolina Bank and Trust Com- 
pany, as successor to the Citizens National Bank of Raleigh, N. C., 
trustee. The equity of redemption which remained in the grantors in 
the deed of trust, has been legally foreclosed, and the defendant is now 
the owner in fee simple, under an indeteasible title, of the land and 
premises described in the contract between the plaintiffs and the de- 
fendant. 

On 20 June, 1928, Frank C. Black and his wife, Annie Black, by a 
deed of trust which was duly executed by them, conveyed the land and 
premises described in the contract between the plaintiffs and the defend- 
ant to the Citizens National Bank of Raleigh, N. C., trustee, for the 
purpose, as recited in the deed of trust, of securing the payment of their 
note for the sum of $3,000.00, payable to the order of the Treasurer of 
the State of North Carolina. The consideration for the note secured 
by the deed of trust was a loan of money made to Frank Black by the 
Treasurer of the State of North Carolina, out of the World War Vet- 
eran’s Loan Fund, which was created by the sale of bonds issued and 
sold by the State of North Carolina, under the provisions of chapter 155, 
Public Laws of North Carolina, 1925. The validity of these bonds was 
upheld by this Court in an opinion filed by Clarkson, J., in Hinton v., 
Lacy, Treasurer, 1938 N. C., 496, 187 S. E., 669. 

It is provided in the deed of trust that upon default in the payment 
of the note secured thereby, according to its tenor, the deed of trust may 
be foreclosed by the sale and conveyance of the land and premises de- 
scribed therein, upon the application of the holder of said note at the 
date of the default, by the Citizens National Bank of Raleigh, N. C., 
trustee, named in the deed of trust. There was a default in the payment 
of said note according to its tenor, and the right to a foreclosure of said 
deed of trust thereupon became absolute. 

Prior to such default, the Citizens National Bank of Raleigh, N. C., 
for the purpose of a consolidation in accordance with its agreement 
with other banks, created by the laws of this State, with the approval of 
the Comptroller of the Currency of the United States, had transferred 
and conveyed all its assets to the Citizens Bank of Raleigh, a banking 
corporation created under the laws of this State. Thereafter, the 
Citizens National Bank of Raleigh, N. C., was duly dissolved, and the 
Citizens Bank of Raleigh, with the approval of the Commissioner of 
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Banks of North Carolina, as required by statute, consclidated with the 
other banks which had entered into the agreement with the Citizens 
National Bank of Raleigh. The result of this conso!idation was. the 
North Carolina Bank and Trust Company, which came into existence 
under the laws of this State. All the banks which had entered into the 
agreement for the consolidation were duly dissolved. They have ceased 
to exist as corporations. The North Carolina Bank and Trust Com- 
pany thus acquired all the assets and assumed all the liabilities of the 
constituent banks, and thereafter engaged in business as a banking cor- 
poration, under the laws of this State. 

In Coach Company v. Hartness, Secretary of State, 198 N. C., 524, 
153 S. E., 489, it was said by Adams, J.: “There is, of course, a techni- 
eal distinction between consolidation and merger. Merger has been 
defined as the absorption of a thing of lesser importance by a greater, 
whereby the lesser ceases to exist, but the greater is not increased. It 
is the unity of the two or more corporations by the transfer of property 
to one of them, which continues in existence, the others being merged 
therein. But, ordinarily, the legal effect of consolidation is to extin- 
guish the constituent companies and create a new corporation. Bou- 
vier’s Law Dict., Civil Ed., 799, 801; Black’s Law Dict., 774; 12 C. J., 
5380; 40 OC. J., 649. The distinction is clearly stated by Fletcher in 
7 Cyclopedia, sec. 4062: “A merger, using the word in its strict legal 
sense, exlsts only where one of the constituent companies remains in 
being, absorbing or merging into itself all the other companies, while 
in case of a consolidation a new corporation is created, and generally 
all the consolidating companies surrender their existence.’ ” 

On the facts agreed in the instant case, the North Carolina Bank and 
Trust Company came into existence as the result of the consolidation, 
and not of a merger, of the consolidating banks. It thereby succeeded 
to all the rights, powers, duties, and liabilities of its constituent banks, 
including the Citizens Bank of Raleigh, which was created only as a 
means of effecting, under statutory authority, the consolidation of the 
Citizens National Bank of Raleigh, N. C., with the other banks, which 
had entered into the agreement to consolidate. Chapter 207, Public 
Laws of North Carolina, 1931, N. C. Code of 1935, sec. 217 (p). This 
statute, although in form an independent statute, is in reality an amend- 
ment of chapter 77, Public Laws of North Carolina, 1925, and is there- 
fore applicable in the instant case, although the deed of trust involved 
was executed prior to its enactment. See Bateman v. Sterrett, 201 N. C., 
59, 159 S. B., 14. 

The judgment is reversed, and the proceeding remanded to the Supe- 
rior Court of New Hanover County in order that judgment in accord- 
ance with this opinion may be entered in. said court. 

Reversed. 
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IN THE MATTER oF WACHOVIA BANK AND TRUST COMPANY, EXEcuTOR 
oF GEORGE T. BROWN, DECEASED. 


(Filed 30 June, 1936.) 


1. Executors and Administrators G a—Where will does not appoint trustee 
but directs executor to manage trust estate, executor may not be re- 
quired to file final account prior to discharge of duties under the trust. 

Where a will creates a trust estate, without appointing a trustee, and 
directs that the executor named therein shall hold the assets of the trust 
estate and imposes active duties upon the executor in regard to the man- 
agement and disposition of the assets of the estate, which duties include 
the payment of annuities for the lives of several beneticiaries and require 
a number of years for their performance, the clerk is without power to 
appoint a trustee for the estate, and the executor is not required to apply 
to the clerk for such appointment, and the executor may perform the 
duties incident to the management of the trust, and it is error for the 
elerk to refuse to accept an annual account tendered by the executor for a 
year more than two years after the executor’s qualification but during 
the life of the trust estate, C. S., 105, and to direct that the executor file 
a final account and pay over to itself as trustee the assets of the estate, 
since C. 8., 109, authorizing the clerk, at the instance of any interested 
person, to require an executor to file final account and settlement at any 
time after two years from date of qualification, does not apply where 
the will imposes duties upon the executor which cannot be fully per- 
formed within two years, C. S., 178. it appearing that the executor was 
faithfully and fully performing the duties imposed upon it by the will. 


2. Same— 
Where the clerk orders an executor to file final account and turn over 
the assets of the trust estate to itself as trustee, which order is made as 
a matter of law upon the facts found and not as a matter of discretion, 
the order is reviewable by the Superior Court upon appeal. 


DEVIN, J.. took no part in the consideration or decision of this case. 


AppraL by respondent from Hill, Special Judge, at March Term, 
1936, of Forsytu. Reversed. 

George T. Brown died in Forsyth County, North Carolina, on 27 
November, 1913, having first made and published his last will and testa- 
ment, which was duly probated and recorded in the office of the clerk 
of the Superior Court of Forsyth County, on 2 January, 1914. 

The said last will and testament, with a codicil thereto, is as follows: 


“Srate oF Nortu Carorina—Forsytx County. 

“TI, Geo. T. Brown, of Winston-Salem, N. C., being of sound mind, 
and knowing the uncertainty of human existence do hereby make and 
publish this my last will and testament, to-wit: 
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“Viz:—I give and bequeath to my wife Elsie Thompson Brown my 
Entire Estate, both real and personal, as long as she lives. After her 
death I instruct my Executors herein after named to pay to my brother- 
in-law, Peter A. Thompson, Three Thousand Dollars per year as long 
as he hves, and to also pay the following persons Three Thousand 
Dollars each per year as long as they live, viz.: My sister Lillie Brown 
Hodson, $3,000.00, my brother, Rufus D. Brown, $3,000.00, my brother- 
in-law, Robert L. Williamson, $3,000.00. The above amounts are to be 
paid by my Executors to the above named persons on the first day of 
each month, $250.00 per month each. After the payment of Twelve 
Thousand Dollars per year as mentioned above, I desire the balance of 
the income derived from my Estate to be held in ‘Trust’ by my Execu- 
tors, by investing the same in North Carolina State 4% bonds, as soon 
as funds are received from my Estate by my Executors. When the fund 
reaches $100,000.00 (One Hundred Thousand Dollars) I instruct my 
Executors to build a modern substantial brick hospital to be used exclu- 
sively by the negroes of North Carolina. Forsyth County and Davie 
County negroes can have the use of the Hospital free and are to receive 
absolutely free board and free treatment while patients in the Hospital. 
Negroes from other counties of North Carolina are to pay a reasonable 
amount for treatment and the use of the Hospital while patients there. 

“I desire the Hospital to be called ‘The George T. Brown Hospital 
for Negroes,’ and I desire that my photo in life size be placed in the 
front hall of the building with a white marble slab in the wall under the 
photo of myself with the following wording :— 

“*This Hospital was given to the Negroes of North Carolina by a true 
friend of their race, George T. Brown, the President of Brown and 
Williamson Tobacco Company, Winston-Salem, North Carolina, and 
son of Rufus D. Brown of the old firm of Brown and Brother, mer- 
chants and Tobacco Mfgrs. of Mocksville, Davie County and Winston, 
N.C? 

“I also desire and request my Executors to place on the wall in the 
Front Hall of the Hospital a life size photo of my father, Rufus D. 
Brown, that grand old man and a true friend to all poor negroes. 

“I desire for the remaining income be used to pay “he running ex- 
penses and any excess to be used as an endowment for the Hospital. 

“The reason I desire this Hospital for the negroes is because a ma- 
jority of them are poor and when they get sick, receive no attention and 
die from want of proper food, clothing, and medical attention. 

“I desire my Executors to invest sufficient funds of my estate in 
North Carolina State 4% Bonds as a Special Trust Fund to pay for 
the care and keeping clean and green the grave yard lots of R. D. 
Brown and V. O. Thompson in the Winston-Salem Cemetery, the pres- 
ent cost of this work is $10.00 per year for both lots ($5.00) each. 
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“T will and bequeath to Henry Transon (col.) my ‘boy’ at my resi- 
dence One Hundred Dollars per year as long as he lives. 

“T will and bequeath to George Brown Hatcher son of the manager 
of my farm Two Hundred Dollars per year as long as he lives. 

“All previous wills or codicils made by me are this day void and I 
declare this to be my last Will and Testament. 

“Tt appoint the Wachovia Bank & Trust Company as Executors of my 
Estate and to serve and administer my Estate as per a special agreement 
I made with them a written copy of which is in my private lock Box at 
the above named Bank. 

“T hereby instruct my Executors to never sell my stock in the Winston- 
Salem Masonic Temple Co., as I desire for my Estate to forever own 
this Building and stock. 

“T trust the Great and Good God for my future salvation and believe 
implicitly in Him and I thank Him and Praise His Great and Holy 
name forever for His loving kindness and Goodness to me a poor sinner. 

“My advice to every one is to live up to the Golden Rule—‘Do unto 
others as you would like them to do to you’ 

“Be honest and tell the truth and ask God to keep and guide you 
every day. 

“Witness my hand and seal this the 9th day of October, 1913. 

GrorcE T. Brown (seal). 


“Copicit. After the death of my wife Elsie T. Brown, if from any 
cause the net income of my estate should not amount to enough to pay 
yearly the bequests I have made, I do not wish my Executors to pay any 
of the amount from the principal of My Estate as I do not desire for the 
principal amount of my estate to be used or touched, but only use the 
income of my estate to pay the bequests and in case the net income of my 
estate should not amount to $12,300.00, Twelve Thousand Three Hun- 
dred Dollars per year, the bequests I have made must be reduced pro- 
portionately in keeping with the net income derived from my Estate. 
Should my Executors ever sell my stock in the Brown & Williamson 
Tob. Company, I desire for the entire amount of money received for 
this stock or any other monies from my estate to be invested by my 
Executors in North Carolina 4% State Bonds. 

“Witness my hand and seal this the 17th day of October, 1913. 

Geo. T. Brown (seal).” 


After the probate of said last will and testament and of the codicil 
thereto, the Wachovia Bank and Trust Company duly qualified as 
executor of the estate of George T. Brown, deceased, on 2 January, 
1914, 
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After the probate of said last will and testament and of the codicil 
thereto, Elsie Thompson Brown, wife of George T. Erown, duly dis- 
sented therefrom. Full settlement has been made with the said Elsie 
Thompson Brown, of all her interest as the widow of Geo. T. Brown, 
deceased, in and to his estate. She now has no interest in said estate. 

The Wachovia Bank and Trust Company immediately upon its quali- 
fication as executor of the estate of George T. Brown, cleceased, entered 
upon the performance of its duties as such executor. It has paid all 
the debts of the testator, and has also paid all the annuities provided 
for in his last will and testament, as the same have become due. It now 
has in hand all the property, real and personal, and all the investments 
made by it pursuant to his said last will and testament, belonging to the 
estate of George T. Brown, deceased. 

On or about 5 January, 1936, the Wachovia Bank and Trust Company 
tendered to the clerk of the Superior Court of Forsyth County its annual 
account for the preceding year, and prayed the said clerk to accept, 
audit, and approve said annual account. The said clerk declined to 
accept, audit, or approve said annual account, and thereupon ordered 
the Wachovia Bank and Trust Company, executor of the estate of 
George T. Brown, to show cause why it should not file its final account 
as such executor, and apply for appointment by said clerk as trustee 
under the last will and testament of George T. Brown, deceased, to the 
end that it be discharged as executor of the estate of the said George T. 
Brown, deceased, and pay over to itself as trustee the sum now in its 
hands as executor. In due time the Wachovia Bank and Trust Com- 
pany filed its answer to the order of the clerk, and on the facts stated 
therein renewed its prayer that its annual account as executor of the 
estate of George T. Brown be accepted, audited, and aporoved, and that 
the order to show cause made by the clerk be discharged. 

After duly considering said answer, on the facts found by him, and 
in accordance with his conclusions of law, it was ordered by the clerk 
that “the petition of the Wachovia Bank and Trust Company, executor 
of George T. Brown, deceased, for an extension of one year in which 
to make settlement of said estate as provided by section 150 of the 
Consolidated Statutes, be and the same is hereby denied, and that the 
annual account tendered by the Wachovia Bank and Trust Company, 
executor, 1s hereby rejected.” 

It was further ordered by said clerk that the Wachovia Bank and 
Trust Company be and it was directed “to file application for letters as 
trustee, give the necessary bond, take the requisite oath, and pay over to 
itself as such trustee all moneys and to deliver all securities and other 
properties held by it as executor to itself as trustee, to be administered 
in said trust as provided in said last will and testament and codicil, and 
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in accordance with law; and that the Wachovia Bank and Trust Com- 
pany as executor file its final report and close the administration of the 
estate of George T. Brown, deceased, by it as executor; and the said 
Wachovia Bank and Trust Company is further ordered to file an inven- 
tory and annual accounts as trustee as provided by section 51 of the 
Consolidated Statutes.” 

The respondent Wachovia Bank and Trust Company, executor of 
George T. Brown, deceased, appealed from said order to the judge of the 
Superior Court of Forsyth County, who, after hearing said appeal, 
afhrmed the order of the clerk. The respondent thereupon appealed to 
the Supreme Court, assigning errors in the judgment affirming the 
order of the clerk. 


Manly, Hendren & Womble and I. HE. Carlyle for respondent. 
Attorney-General Seawell and Assistant Attorney-General McMullan, 
amici curie, 


Connor, J. There is error in the judgment in this case affirming the 
order of the clerk of the Superior Court of Forsyth County. The judg- 
ment must be reversed to the end that the order of the clerk may be set 
aside and vacated. 

The order of the clerk, which was affirmed by the judge on the appeal 
of the respondent, Wachovia Bank and Trust Company, executor of 
George T. Brown, deceased, was not made by the clerk in the exercise 
of any discretion vested in him by law, or on any facts found by the 
clerk which would support the order. It was not suggested on the 
record, or found by the clerk, that as executor of George T. Brown, 
deceased, the Wachovia Bank and Trust Company has failed to exercise 
good faith or to use sound judgment in the administration of the estate 
of its testator. On the contrary, it is shown by the record, and was 
found by the clerk, that the Wachovia Bank and Trust Company has 
faithfully and fully performed all its duties as executor of George T. 
Brown, deceased, in accordance with the provisions of his will, and in 
accordance with the laws of this State. The order was made by the 
clerk in accordance with his opinion as to the law applicable to the facts 
found by him, and was therefore reviewable by the judge of the Superior 
Court of Forsyth County, on respondent’s appeal. 

It is manifest from the language of his last will and testament and 
of the codicil thereto, that it was the intention of George T. Brown 
that the Wachovia Bank and Trust Company, as his executor, should 
not only administer his estate, but should also hold the principal amount 
of said estate, after the payment of his debts, in accordance with the 
provisions of his will. He knew that under the law of this State his 
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executor would be required to file an account annually with the clerk of 
the Superior Court of Forsyth County, and that said account would not 
be accepted and filed by said clerk until it had been audited and approved 
by him. C. 8S., 105. He also knew that while ordinarily an executor, 
at the instance of any interested person, may be required by the clerk 
to file a final account for the settlement of the estate which has come 
into his hands under a will, at any time after two years from his quali- 
fication (C. S., 109), this statutory requirement is not applicable where 
the duties imposed upon the executor by the will cannot be fully per- 
formed within two years from his qualification. C. S., 178. It is 
apparent that the testator did not contemplate that his executor would 
or could be required to file a final account until it had fully performed 
all the duties imposed by him upon his executor. It was doubtless for 
these reasons, among others, that George T. Brown did not appoint 
a trustee, eco nominee, but was content that his executor should carry out 
his wishes with respect to the disposition of the property belonging to 
his estate. Where property, real or personal, is devised or bequeathed 
by a will, upon certain trusts set out in the will, and the testator does 
not appoint a trustee, it is the duty of the executor, who has duly quahi- 
fied as required by statute, to carry out the provisions of the will. In 
such case, the clerk of the Superior Court has no power to appoint a 
trustee, and the executor is not required to apply to the clerk for such 
appointment. 

We find no statute in this State which supports the order of the clerk 
in the instant case. 

It was the duty of the clerk of the Superior Court of Forsyth County, 
when the Wachovia Bank and Trust Company, as executor of George T. 
Brown, deceased, tendered its annual account for the year preceding 
2 January, 1936, to accept said account for his audit and approval. 
C.S., 105. 

There was error in the order of the clerk rejecting the annual account 
tendered by the respondent for his audit and approval, and directing the 
respondent to apply for appointment as trustee under the will. The 
order should be set aside and vacated. It was not authorized by the 
law of this State, statutory or otherwise. 

The judgment affirming the order is 

Reversed. 


Devin, J., took no part in the consideration or decision of this case. 
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FRANK P, THERRELL Et AL. vy. W. 8S. CLANTON ET AL. 
(Filed 30 June, 1936.) 


Deeds C c—Deed in this case held to create right of reversion in grantor 
and not contingent remainder in grantor’s heirs. 


The deed in this case conveyed the land to a husband and wife by 
entirety, with remainder to their children in fee, with further provision 
that in the event the husband and wife had no children, “then the estate 
in fee simple forever to the right heirs” of the grantor. Thereafter the 
husband and wife conveyed the land and their grantor joined with them 
in executing the deed. The husband and wife died without children, and 
the heirs of the original grantor instituted this action for the land. Held: 
The deed did not create a contingent limitation in favor of the heirs of 
the grantor, but created the right of reversion in her upon the happening 
of the contingency, and her heirs have no interest in the land, their claim 
being by way of inheritance and not by purchase, and their ancestor hav- 
ing previously conveyed her right of reversion by joining in the deed 
executed by the husband and wife. 


APPEAL by plaintiffs from Small, J., at July Special Term, 1935, of 
Mecxiensure. No error. 

This is an action to recover possession of a lot or parcel of land situate 
within the corporate limits of the city of Charlotte, in Mecklenburg 
County, North Carolina, and described in the complaint by reference 
to a deed recorded in the office of the register of deeds of Mecklenburg 
County, in Book No. 60, at page 378. 

It is alleged in the complaint that plaintiffs are the owners in fee and 
are entitled to the immediate possession of the land described in the 
complaint, and that the defendants are in the wrongful and unlawful 
possession of said land. These allegations are denied in the answer. 

The facts shown by the evidence at the trial are as follows: 

On 9 June, 1888, by deed duly executed by her, Mary E. Parker con- 
veyed the land described in the complaint to W. H. Gilmore and Frances 
E. Gilmore, as follows: “To W. H. Gilmore and Frances E. Gilmore 
an estate for their joint lives and for the life of the survivor of them, 
with remainder after the determination of the life estate herein granted 
to the children of Frances E. Gilmore upon her body begotten by the 
said W. H. Gilmore, in fee simple, forever, and in the event that 
Frances E. Gilmore should have no children of her body by the said 
W. H. Gilmore, then the estate in fee simple forever to the mght heirs 
of Mary E. Parker.” 

This deed was duly recorded in the office of the register of deeds of 
Mecklenburg County, on 16 June, 1888, in Book No. 60, at page 378. 
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On 1 September, 1904, by deed duly executed by them, W. H. Gilmore 
and his wife, Frances E. Gilmore, and Mary E. Parker conveyed the 
land described in the complaint to W. C. Maxwell in fee simple, and in 
said deed covenanted and agreed with the said W. C. Maxwell that they 
were seized in fee of the said land, and had the right to convey the same 
in fee, and that they would warrant and defend the title to the same 
against the claims of all persons whomsoeyer. In this deed reference 
is made to the deed executed by Mary E. Parker to W. H. Gilmore and 
Frances E, Gilmore, dated 9 June, 1888, and recorded in Book No. 60, 
at page 378, in the office of the register of deeds of Mecklenburg County. 

This deed was duly recorded in the office of the reg:ster of deeds of 
Mecklenburg County on 3 September, 1904, in Book No. 192, at page 
222. 

On 4 July, 1906, by deed duly executed by them, W. C. Maxwell and 
his wife, C. B. Maxwell, conveyed the land described in the complaint 
to W. S. Clanton in fee simple. In this deed reference is made to the 
deed from W. H. Gilmore and his wife, Frances E. Gilmore, and Mary 
E. Parker to W. C. Maxwell, dated 1 September, 1904, and duly re- 
corded in the office of the register of deeds of Mecklenburg County, in 
Book No. 192, at page 222. 

This deed was duly recorded in the office of the register of deeds of 
Mecklenburg County, in Book No. 212, at page 451. 

On 9 April, 1914, by deed duly executed by them, pursuant to a final 
order and judgment in a special proceeding pending in the Superior 
Court of Mecklenburg County, entitled “W. S. Clanton ef al. v. Corneil 
C. Clanton et al.,”’ W. 8. Clanton and his wife, M. A. Clanton, conveyed 
the land described in the complaint to the children of W. S. Clanton, in 
fee simple, subject to an estate for his life in said land, which was 
expressly reserved to the said W. S. Clanton. In this deed reference is 
made to the deed from W. H. Gilmore and his wife, Frances E. Gilmore, 
and Mary E. Parker to W. C. Maxwell, dated 1 September, 1904, and 
duly recorded in the office of the register of deeds of Mecklenburg 
County, in Book No. 192, at page 222. 

This deed was duly recorded in the office of the register of deeds of 
Mecklenburg County, on 20 April, 1914, in Book No. 322, at page 534. 

Frances E. Gilmore, wife of W. H. Gilmore, was the only child of 
Mary E. Parker, who is dead. At her death she left surviving both her 
said daughter, Frances E. Gilmore, and her husband, W. H. Gilmore. 
W. H. Gilmore is dead. At his death he left surviving him his wife, 
Frances E, Gilmore, who died on 14 June, 1934. She had no children 
begotten upon her body by her husband, W. H. Gilmove. She did not 
remarry after his death and left no children, or issue surviving her at 
her death. 
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On 9 June, 1888, the date of her deed to W. H. Gilmore and his wife, 
Frances E. Gilmore, Mary E. Parker had brothers and sisters living. 
The plaintiffs are the issue of such brothers and sisters, living at the 
death of Frances E. Gilmore, or grantees of such issue. 

The issue submitted to the jury was as follows: 

“Are the plaintiffs the owners in.fee and entitled to the possession of 
the land described in the complaint ?” 

The plaintiffs, in writing and in apt time, requested the court to 
instruct the jury as follows: 

“Gentlemen of the jury, the court charges you that upon the whole 
evidence, if you believe the evidence, you should answer the issue ‘Yes.’ ” 

To the refusal of the court to so instruct the jury, the plaintiffs duly 
excepted. 

The court then instructed the jury as follows: 

“Gentlemen of the jury, if you believe all the evidence, and believe it 
to be true by its greater weight, you will answer the issue ‘No.’ ” 

The plaintiffs duly excepted to this instruction. 

In accordance with the instruction of the court, the jury answered 
the issue “No.” 

From an adverse judgment, the plaintiffs appealed to the Supreme 
Court, assigning as errors the refusal of the court to instruct the jury as 
requested by the plaintiffs, and the instruction of the court to the jury 
in its charge. 


Ryburn & Hoey and Hal B. Adams for plaintiffs. 
John M. Robinson and Hunter M. Jones for defendants. 


Connor, J. In support of their assignments of error on their appeal 
to this Court from the judgment of the Superior Court in this action, 
the plaintiffs contend that under the deed executed by Mary KE. Parker, 
dated 9 June, 1888, upon the death of Frances E. Gilmore leaving 
surviving her no child begotten upon her body by her husband, W. H. 
Gilmore, an estate in fee simple in the land described in the complaint 
vested in the heirs of Mary E. Parker, deceased, living at the death of 
Frances E. Gilmore, as a remainder created by said deed, and that all the 
evidence at the trial showed that the plaintiffs and those under whom 
they claim are such heirs of Mary FE. Parker, deceased. This conten- 
tion cannot be sustained. 

The provision in the deed that ‘in the event Frances E. Gilmore 
should have no children of her body by the said W. H. Gilmore, then 
the estate in fee simple forever to the right heirs of Mary E. Parker,” 
does not create a contingent remainder. At most, it creates a reversion 
in the grantor, Mary E. Parker, which was subsequently conveyed by 
her to W. C. Maxwell, under whom the defendants claim. 
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In King v. Scoggin, 92 N. C., 99, it is said: “It is true, remainders 
are created by deed or writing, but the estate is sometimes created so 
that what is called a remainder is, in effect, only a reversion; as, for 
instance, where an estate is given to one for life, remainder to the right 
heirs of the grantor (2 Washburn Real Property, 692; Burton Real 
Property, 51), and this must be the kind of remainder classed with 
reversions which go to the donor or to him who can make himself heir 
to him; but it cannot be that when the owner in fee conveys it by deed 
or will, to one for life and after his death to another in remainder in 
fee, the estate could under any circumstances return to the donor, for 
he has parted with all his interest, and under the rule as laid down in 
Lawrence v. Pitt, 46 N. C., 344, the person who claims the estate must 
make himself heir to the remainderman, who is the first purchaser of 
the remainder, because being the first purchaser of the remainder, he 
thereby becomes a new stirpes of the inheritance.” See Grantham v. Jin- 
nette, 177 N. C., 229, 98 S. E., 724; and Thompson v. Batts, 168 N. C., 
338, 84S. E., 347, 

The plaintiffs claim the land described in the complaint as heirs of 
Mary E. Parker. They therefore claim by descent and not by purchase. 
Yelverton v. Yelverton, 192 N. ©., 614, 1385 S. E., 632. As their 
ancestor, Mary E. Parker, before her death, had conveyed the land to 
W. C. Maxwell, by deed dated 1 September, 1904, and duly recorded in 
the office of the register of deeds of Mecklenburg County on 3 Septem- 
ber, 1904, the plaintiffs are not now the owners of said land and entitled 
to its possession. 

There was no error in the refusal of the trial court to instruct the 
jury as requested by the plaintiffs, or in the instruction given by the 
court to the jury. 

The judgment is afhrmed. 

No error. 





MARY FULTON v. THE METROPOLITAN LIFE INSURANCE COMPANY. 
(Filed 30 June, 1936.) 


1. Insurance F b—Employee held to have allowed insurance to lapse by 
failing to give proof of disability within reasonable time after termi- 
nation of employment by reason of disability. 

Plaintiff was insured under a group policy providing for the payment 
of benefits upon receipt by insurer of proof of disability while the group 
policy was in force and plaintiff insured thereunder. Plaintiff became 
disabled and was forced thereby to cease her employment. Plaintiff did 
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not give insurer notice of her disability until more than a year after she 
had ceased to be an employee, and more than four months after the can- 
cellation of the group policy. Held: Insurer’s obligation rested upon the 
receipt of proof of disability and not upon the mere existence of dis- 
ability, and plaintiff's rights under the policy lapsed by reason of her 
failure to give due proof of disability while she was an employee and 
insured, or within a reasonable time thereafter, in the absence of a show- 
ing of good and sufficient reason for failing to give such proof within a 
reasonable time, 


2. Insurance M e—Correspondence by insurer more than two years after 
inception of disability relative to facts of disability held not waiver of 
proof of disability. 

Correspondence between insurer and insured’s attorney relative to 
insured’s disability and facts necessary to establish insured’s claim, had 
after notice by insured of such disability more than a year after its 
inception, but without intimation by insurer that it intended to waive the 
defense of failure to furnish proof of disability as required by the policy 
or within a reasonable time after the inception of the disability, is held 
not a waiver by insurer of such defense. 


Appreat by plaintiff from Clement, J., at March Term, 1936, of 
Rocxinenam. Affirmed. 

This is an action to recover upon a certificate of group insurance 
issued by the defendant to the plaintiff as an emplovee of the Riverside 
and Dan River Cotton Mills, Ine. 

At the close of the plaintiff’s evidence, the court sustained the motion 
of the defendant for judgment as of nonsuit, and the plaintiff reserved 
exception and appealed to the Supreme Court, assigning error. 


PT. Stiers for plaintiff, appellant. 
Smith, Wharton & Hudgins for defendant, appellee. 


ScHenck, J. From the admissions in the pleadings and from the 
plaintiff’s evidence it appears that on 1 January, 1920, the defendant 
Metropolitan Life Insurance Company executed and delivered to River- 
side and Dan River Cotton Mills, Incorporated, of Danville, Virginia, a 
group insurance policy, No. 726-G, providing for the payment of certain 
disability and death benefits upon the terms specified in the policy, to 
certain employees of the mill company. On 10 October, 1926, Serial 
Certificate No. 24203 for $500.00 was, pursuant to the terms of the 
group policy, duly executed by the defendant and delivered to the plain- 
tiff Mary Fulton, an employee of the mill company. Mary Fulton con- 
tinued in the employment of the mill company until 15 December, 1929, 
when she became totally and permanently disabled and left the employ 
of the mill company. 
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The first notice of any type which was given to the defendant of the 
disability of the plaintiff was contained in a letter dated 31 December, 
1930, and addressed to the defendant by P. T. Stiers, attorney for the 
plaintiff. The first proof of disability as required by the policy was fur- 
nished on 14 April, 1931. It also affirmatively appears from the plain- 
tiff’s evidence that the group insurance policy was canceled on 21 
August, 1930. 

The group insurance policy involved provided that: 

“On receipt by the company at its home office of due proof that any 
employee insured hereunder has become wholly and permanently dis- 
abled by accidental injury or disease, before attaining the age of sixty 
years, so that he is and will be permanently, continuously, and wholly 
prevented thereby from performing any work for compensation or 
profit, the company will waive the payment of each premium applicable 
to the insurance on the life of such disabled employee that may become 
payable thereafter under this policy during such disability, and, in 
addition to such waiver, will pay to such employee during such dis- 
ability, in full settlement of all obligations hereunder pertaining to such 
employee, and in lieu of the payment of insurance as herein provided, 
such monthly or yearly installments as may be selected by us employee 
by written notice to the company at its home office. 

The serial certificate issued to the plaintiff contained the following 
language: 

“This is to certify that under and subject to the terms and conditions 
of the group policy No. 726-G, Mary Fulton, an employee of Riverside 
and Dan River Cotton Mills, Inc. (herein called the employer), is 
hereby insured for five hundred dollars.” 

The group policy also provides that: 

“Upon termination of active employment, the insurance of any dis- 
continued employee under this policy automatically and immediately 
terminates and the company shall be released from any further liability 
of any kind on account of such person, unless an individual policy is 
issued in accordance with the above provision.” 

The group policy provides that the benefit thereunder shall accrue 
upon the receipt by the insurance company of proof of the total and 
permanent disability of an insured employee. The evidence in this case 
establishes that the plaintiff ceased to be an employee of the insured 
company on 15 December, 1929, and that the first notice to the insurance 
company of any disability on the part of the plaintiff was given to it by 
the attorney of the plaintiff on 381 December, 1930, more than a year 
after she had ceased to be an employee, and more than four months after 
the cancellation of the policy. Manifestly, the plaintiff having ceased 
to be an employee of the insured company more than a year before 
giving notice of her disability, and the policy having been canceled more 
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than four months before the giving of such notice, this action cannot be 
maintained under the provisions of the group policy and serial cer- 
tificate. 

What was said by Devin, J., in Dewease v. Ins. Co., 208 N. C., 782, 
wherein the interpretation of a group insurance policy similar to the one 
under consideration was involved, is here applicable: “The language of 
the policy of insurance sued on in the instant case, as interpreted by 
this Court in construing similar provisions in Johnson v. Ins. Co., 207 
N.C., 512; Hundley v. Ins. Co., 205 N. C., 780; and Modlin v. Wood- 
men of the World, ante, 576, in the light of the evidence offered here, 
compels the conclusion that the failure to furnish proof or notice of any 
kind to defendant insurance company until two years after the plaintift’s 
employment had ended, and the payment of premiums had ceased, ren- 
dered plaintiff’s claim unenforceable. Due proofs were not furnished 
the insurance company while she was insured under her policy. Her 
policy had lapsed.” The obligation of the insurance company does not 
rest upon the existence of the disability of the employee, but upon the 
receipt by the company of due proof of such disability. Bergholm v. 
Peoria Lvfe Ins. Co., 284 U. S., 489. Proof of the disability of the 
insured employee is a prerequisite to the lability of the insurance com- 
pany, and such proof must be made within a reasonable time after such 
disability occurs, or good and sufficient reason for not making such proof 
within such time must appear. No such reason appears on this record. 

We do not concur in the position taken by the appellant that the 
defendant waived the defense of the lapse of the plaintiff’s insurance by 
the correspondence had with the plaintiff’s attorney, and by requesting 
and receiving further information relative to the plaintiff’s disability. 
All that was said and done occurred after 31 December, 1930. The 
plaintiff was asked to do and did nothing more than she was required 
by the terms of the policy to do to establish her claim. There is no 
intimation in the correspondence of an intention to waive the defense 
of the lapse of the plaintiff’s insurance, or any other defense to the 
plaintiff’s claim. 

Having ceased to be an employee of the Riverside and Dan River 
Cotton Mills, Inc., on 15 December, 1929, and having waited until 
31 December, 1930, after the cancellation of the group insurance policy, 
to file proof of her claim for disability benefits, which she alleges com- 
menced on 15 December, 1929, the plaintiff cannot now maintain this 
action, instituted on 14 November, 1934. She allowed such insurance as 
she had to lapse by failing to make due proof of her disability while 
she was an employee and insured, or within a reasonable time after she 
ceased to be an employee by reason of her disability. 

The judgment of the Superior Court is 

Affirmed. 
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In RE WILL oF PETER R. NELSON. 
(Filed 30 June, 1936.) 


Wills D d: Evidence H a—Testimony as to general business reputation of 
testator held incompetent on issue of mental capacity. 


Testimony of the general reputation of testator in the community as a 
business man is incompetent on the issue of mental capacity, such evi- 
dence not coming within any of the exceptions to the Learsay rule, and 
the testimony admitted in this case as to testator’s business sagacity in 
particular types of transactions is held incompetent on the further ground 
that it violates the rules that particular facts may not be proven by 
general reputation. The rule permitting opinion testimony as to testa- 
tor’s mental capacity, based upon the witness’ observation and contact 
with testator, distinguished. 


Appea by the caveators from //il, Special Judge, at October Term, 
1935, of Surry. New trial. 

This is a proceeding for the probate of three paper writings pro- 
pounded as the last will and testament of Peter R. Nelson and codicils 
thereto. 

The issues were answered in favor of the propounders, and from judg- 
ment based upon the verdict the caveators appealed, assigning errors. 


Folger & Folger for caveators, appellants. 
W. BR. Badgett, D. L. Hiatt, and E. C. Bivens for propounders, ap- 
pellees, 


Scuencx, J. The issue raised by the pleadings related to the testa- 
mentary capacity of Peter R. Nelson at the time he signed the paper 
writings offered for probate. The court, over exceptions duly noted, 
permitted the propounders to ask the following questions and receive the 
following answers from the witness I. M. Gordan, to wit: 

“Q. Do you know the general reputation of P. R. Ne.son in the com- 
munity where he lived as to his business ability ? 

“A. I think I do. 

“O, What is it? 

“A. Very high. He was considered an exceptional business man 1 
his line of business, that is handling farms and dealing with renters so as 
to make the renters make something for themselves and for him, too.” 

The court, also over objection and exception of the caveators, allowed 
the following questions and answers to and from the witness W. H. 
Reid, to wit: 

“Q. Do you know his (P. R. Nelson’s) general reputation for busi- 
ness ability ? 
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“A. I think I do. 

“Q. What is it? 

“A. Good.” 

The court further, over objection and exception of the caveators, 
allowed the following questions and answers to and from the witness 
W. L. Lynch, to wit: 

“Q. Did you know the general reputation as to business ability of 
Mr. Nelson ? 

“A, Yes, 

“Q. What was it? 

“A. Good.” 

We are of the opinion, and so hold, that in admitting the evidence as 
to the general reputation of the testator’s business ability the court com- 
mitted error. “It follows, since reputation is looked to merely as evi- 
dence of the character reputed, that the reputation is hearsay testimony ; 
for it is the expression of an opinion on the part of the community, used 
testimonially, but uttered out of court and not under cross-examination. 
It is therefore receivable, if at all, as an exception to the hearsay rule.” 
Wigmore on Evidence (2 Ed.), Vol. 3, par. 1609, p. 357. “Evidence, 
whether oral or written, is called hearsay when it depends, either wholly 
or in part, upon the competency and credibility of some person other 
than the witness who is testifying. Such evidence is inadmissible for 
the reason that the statements made were not under oath, the judge and 
jury cannot observe the demeanor of the absent witness, and for the 
further and more important reason that the constitutional guaranty that 
the accused shall be confronted with the witnesses against him so as to 
allow opportunity for cross-examination, is not complied with. There 
are certain exceptions to the above rule by which hearsay evidence is 
admitted when the circumstances are such as to make the truth of the 
evidence highly probable. The exceptions are admissions, confessions, 
dying declarations, declarations against interest, ancient deeds, declara- 
tions concerning matters of public interest, boundary, matters of pedi- 
gree, the res geste, and perhaps some others.” lLockhart’s N. C. Hand- 
book of Evidence, par. 138, pp. 156-157. It will be noted that evidence 
of the general reputation for mental capacity is not enumerated among 
the exceptions to the rule that hearsay evidence is inadmissible. We 
have also scanned our decisions and can find no precedent or reason for 
excepting such evidence from the general rule. “On the issue of testa- 
mentary capacity, . . . evidence as to the testator’s reputation for 
sanity or insanity 1s inadmissible.” 68 C. J., par. 63, p. 458. See, also, 
Thompson v. Ish, 99 Mo., 160; Brinkman v. Rueggestck, 71 Mo., 553, 
Pidcock v. Potter, 68 Pa., 342; In re Wah-kon-tah-he-um-pah’s Estate, 
109 Okl., 126; In re Lawrence’s Estate, 286 Pa., 58. 
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The evidence as admitted by the court also contravenes the principle 
frequently enunciated by this Court that particular facts cannot be 
proven by general reputation. S. v. Holly, 155 N. C., 485; Hdwards v. 
Price, 162 N, C., 248; S. v, Nance, 195 N. C., 47. Here the propound- 
ers were permitted to prove by evidence of general reputation that the 
testator was a man of good business ability. While it is true that upon 
an issue of devisavit vel non a witness may testify as to his opinion of 
the mental capacity of the testator from his observation and contact with 
him, this does not extend to allowing a witness to give hearsay testimony 
as to the ability of the testator by testifying as to his general reputation 
for mental ability. 

For the error assigned, the caveators are entitled to a 

New trial. 





CALDWELL WILLIAMS vy. SAFE BUS, INCORPORATED. 
(Filed 30 June, 1936.) 


1. Negligence C a—Evidence that plaintiff gave match to another to strike 
hear gasoline fumes held to support plea of contributory negligence. 


Allegation and evidence that plaintiff, a passenger on defendant’s bus, 
gave a match to a fellow passenger to strike a light to look for a coin 
on the floor of the bus while gasoline was being put into the gas tank 
of the bus through its intake on the inside of the bus, is held sufficient 
to support the issue of contributory negligence tendered by defendant bus 
company in plaintiff’s action to recover for injuries sustained when the 
gas fumes became ignited from the match struck by plaintiff's fellow 
passenger, 

2. Appeal and Error A f— 


Defendant is not entitled to be heard on its appeal unless and until 
reversible error has been made to appear on plaintiff's appeal. 


AppEaL by plaintiff and defendant from Hill, Special Judge, at 
September Term, 1935, of Forsyru. Affirmed. 


Moses Shapiro for placnirff. 
Price & Jones and Ingle & Rucker for defendant. 


Scurenck, J. This was a civil action instituted in the Forsyth County 
court to recover damages for personal injuries alleged to have been 
proximately caused by the negligence of the defendant. The defend- 
ant denied that it was negligent, and also pleaded the plaintiff’s con- 
tributory negligence in bar of recovery. The defencant tendered an 
issue as to the contributory negligence of the plaintiff, which the court 
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declined to submit and the defendant made this declination the subject 
of an exceptive assignment of error. 

The case was tried upon the following issues: 

“1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? 

“2, What amount of damage is the plaintiff entitled to recover of the 
defendant ?” 

Upon the first issue being answered “Yes,” and the second issue being 
answered “$450.00,” the court entered judgment for the plaintiff, and 
the defendant appealed to the Superior Court, assigning errors. 

Upon appeal, the case came on for hearing in the Superior Court, 
and the court, being of the opinion that the defendant was entitled to 
have an issue as to the contributory negligence of the plaintiff submitted 
to the jury, entered judgment remanding the case to the Forsyth County 
court for a new trial. From this judgment both plaintiff and defendant 
appealed to the Supreme Court, the plaintiff contending that the judge 
of the Superior Court erred in not affirming the judgment of the Forsyth 
County court, and the defendant contending that the judge of the Supe- 
rior Court erred in not sustaining its exception to the refusal of the 
Forsyth County court to grant its motion for Judgment as of nonsuit. 

The evidence tended to show that the defendant operated a bus line in 
the city of Winston-Salem, and was a common carrier of passengers for 
hire, and that the plaintiff boarded as a passenger one of the defendant’s 
buses, and that while the plaintiff, with other passengers, was on the bus, 
the driver of the bus turned it into a filling station of the defendant to 
fill the tank with gasoline; that the tank of the bus was in the front 
thereof and the intake of the tank was inside the bus; that while the 
bus was standing still the driver got out and was in the act of filling the 
tank by means of a hose which ran from the tank of the filling station 
to the tank of the bus, when a passenger on the bus, one Plummer Bur- 
gess, who was searching the floor of the bus for a “nickel” he had 
dropped, asked the plaintiff for a match; that the plaintiff gave Burgess 
a match, which Burgess struck, and caused the fumes from the gasoline 
which was being conveyed to the tank of the bus to ignite, and to blaze 
up; that the plaintiff, to extricate himself from apparent danger, “dove” 
through a rear window of the bus, and fell on the concrete flooring, 
thereby cutting and bruising himself. The defendant alleges as con- 
tributory negligence, inter alia, “that the plaintiff contributed to his 
own injury and proximately caused any alleged injury which he might 
have sustained by giving the match to another passenger on the bus, 
when he knew or could have known that his act of giving a match to 
this passenger under the circumstances, . . . was calculated to pro- 
duce the resulting injury.” 
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We are of the opinion, and so hold, that the evidence, when viewed 
in the light of the allegations of the answer, was sufficient to be sub- 
mitted to the jury upon an issue as to the contributory negligence of 
the plaintiff, and that the trial judge erred when he declined to submit 
such an issue, and that the judge of the Superior Court ruled correctly 
when he remanded the case to the Forsyth County court for a new trial. 
We therefore find no error on the plaintiff’s appeal. 

The defendant is not entitled to be heard on its appeal unless and 
until reversible error has been made to appear on plaintiff’s appeal. 
Bank & Trust Co. v. Atlantic Greyhound Innes et al., ante, 293, and 
cases there cited. 

The judgment of the Superior Court remanding the case to the For- 
syth County court for a new trial is affirmed. 

Plaintiff’s appeal, afirmed. 

Defendant’s appeal, dismissed. 





J. A. SINK ET au. v. A. E. HIRE Et Aux. 
(Filed 30 June, 1936.) 


Trial D e—Where answer does not entitle defendants to affirmative relief, 
plaintiff may take voluntary nonsuit before verdict as matter of right. 
Plaintiffs instituted this action to restrain collection of drainage assess- 
ments, to remove cloud on title, and to have defendant drainage district 
declared null and void. Defendants denied the allegations of the com- 
plaint and pleaded res judicata. During the progress of the trial one of 
plaintiffs’ attorneys became ill and plaintiffs sought a voluntary nonsuit. 
Defendants objected on the ground that the action was a proceeding 
in rem, and the trial court refused to permit plaintiffs to take a nonsuit. 
Held: The plea of res judicata is a plea in bar and does not set up a 
eross action, and no rights having attached in defendants’ favor which 
they were entitled to have determined in the action, plaintiffs were 
entitled to take a voluntary nonsuit as a matter of rigkt. 


Appa by plaintiffs from Hill, Special Judge, at November Term, 
1935, of Forsytu. 

Civil action to restrain collection of drainage assessments, to remove 
cloud from title, and to have Forsyth County Drainage District No. 2 
declared null and void. 

Answer by defendants denying allegations of complaint, pleading res 
judicata, and praying that plaintiffs’ action be dismissed. 

During the progress of the trial, J. M. Wells, Jr., leading counsel for 
plaintiffs, was taken ill and was unable to appear in court on the second 
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day; whereupon other counsel for plaintiffs asked that a juror be with- 
drawn and a mistrial ordered, as they were not able to proceed without 
the presence and assistance of Mr. Wells. Overruled; exception. 

The plaintiffs then announced in open court that they elected to take 
a voluntary nonsuit. Objection by defendants on the ground that the 
action is a proceeding in rem. The court declined to permit the plain- 
tiffs to take a nonsuit. Exception. 

From verdict and judgment for defendants the plaintiffs appeal, 
assigning errors. 


Elledge & Wells and Parrish & Deal for plaintiffs, appellants. 
Manly, Hendren & Womble and W. P. Sandridge for defendants, 
appellees, 


Stacy, C. J. No rights of the defendants haying attached by plea, 
decretal order, verdict, or otherwise, it would seem the court’s refusal 
to allow the plaintiffs to suffer a voluntary nonsuit is at variance with 
the practice established by a number of decisions. O7l Co. 7. Shore, 171 
N. C., 51, 87 8S. E., 938; Olmsted v. Smith, 183 N. C., 584, 45 8. E., 
953; Pass v. Pass, 109 N. C., 484, 18 S. EL, 908; Bynum v. Powe, 97 
N.C., 374, 28. E., 170; Graham v. Tate, 77 N. C., 120. In the absence 
of some right attaching which the defendant is entitled to have deter- 
mined in the action, it is generally understood that “the plaintiff can 
take a nonsuit, as a matter of right, at any time before verdict.” JAffg. 
Co. v. Buxton, 105 N. C., 74, 11 8. E., 264; Campbell v. Power Co., 
166 N. C., 488, 82 8. E., 842; Cahoon v. Brinkley, 168 N. C., 257, 84 
S. E., 263; Carpenter v. Hanes, 167 N. C., 551, 838 S. E., 577; Caldwell 
v. Caldwell, 189 N. C., 805, 128 S. E., 329; Bank v. Stewart, 93 N. C., 
402, 

The party retiring 1s not, in a strict sense, said to take a nonsuit, “but 
is allowed to withdraw or depart with costs against him.” Gatewood 
v. Leak, 99 N. C., 868, 6 8. E., 706; Lafoon v. Shearin, 95 N. C., 391. 
“As the plaintiff possessed the power of becoming nonsuit when called 
before verdict, it became a general practice to allow him to do so at any 
time before verdict, when he desired from any cause to abandon his 
action. So long as he is merely a plaintiff, the court has no means by 
which he can be compelled to appear and prosecute his suit against his 
will, and no injury ean result from allowing him to abandon it”—Rod- 
man, J., in Mckesson v. Mendenhall, 64 N. C., 502. The following 
cases are also in point and to the same effect: In re Baker, 187 N. C., 
257, 121 S. E., 455; Dawson v. Thigpen, 187 N. C., 462, 49 S. E., 959; 
Rumbough v. Young, 119 N. C., 567, 26 8. E., 148. 
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The trial court seems to have interpreted the answer as setting up a 
cross action, but res judicata is usually regarded a plea in bar. 15 
R. C. L., 1045, et seg. Indeed, the appropriateness of a cross action in 
the present proceeding may be doubted. S. v. Lbr. Co., 199 N. C., 199, 
154 §. E., 72. 

The principles announced in #&. R. v. BR. R., 148 N. C., 59, 61S. E., 
683; Waddell v. Aycock, 195 N. C., 268, 142 S. E., 10, and others of 
similar import, cited and relied upon by defendants, are not applicable 
to the present record. Killian v. Chair Co., 202 N. C., 28, 161 S. E., 
546, 

The verdict and judgment will be stricken out and the cause remanded 
for judgment dismissing the action as in case of nonsuit. 

Reversed. 





FREEZE LOFLIN v. NORTH CAROLINA RAILROAD COMPANY. 
(Filed 80 June, 1936.) 


Railroads D b—Evidence held not to show contributory negligence as 
matter of law on part of plaintiff in crossing defendant's tracks. 


The evidence, considered in the light most favorable to plaintiff, tended 
to show that plaintiff approached defendant's four parallel tracks cross- 
ing the highway during the daytime, that plaintiff stopped his car 
forty-three feet from the first track and looked and listened, and again 
stopped, looked, and listened when he reached the first track, and, failing to 
see or hear defendant’s approaching train, attempted to cross the tracks, 
and when reaching the third track, saw defendant’s train approaching from 
the east on the third track when it was about three hundred feet away, that 
the train was running at a rate of sixty to sixty-five miles per hour and 
gave no signal by whistle or bell, and that the train struck plaintiff’s 
car as he was attempting to leave it after seeing that he could not get 
safely across the track. The evidence also tended to show that an 
embankment on defendant’s right of way prevented plaintiff from seeing 
more than three hundred feet to the east from the place where he first 
stopped, and prevented him seeing more than seven or eight hundred feet 
to the east from the place where he stopped the second time, and pre- 
vented him seeing more than six or seven hundred feet to the east when 
reaching the third track. Held: The evidence fails to disclose contribu- 
tory negligence of plaintiff as a matter of law, and defendant’s motion to 
nonsuit, based thereon, was properly refused. 


Stacy, C. J., dissents. 


AppeaL by the defendant from Shaw, J., at October Term, 1935, of 
Davipson. No error. 
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Phillips & Bower and Spruill & Olive for plaintiff, appellee. 
Don A. Walser and Linn & Innn for defendant, appellant. 


Scuencx, J. This was a civil action to recover damages for per- 
sonal injuries and for destruction of an automobile alleged to have been 
proximately caused by the negligence of the defendant. The defendant 
pleaded the contributory negligence of the plaintiff in bar of his recoy- 
ery. The defendant offered no evidence, and in the course of the trial 
conceded its own negligence, and upon its appeal presents but one ques- 
tion, namely, did the court err in denying its motion for judgment as 
of nonsuit, upon the ground that the plaintiff’s evidence showed that he 
was guilty of contributory negligence? 

The evidence, construed most favorably to the plaintiff, as it must be 
upon a motion to nonsuit, tended to show that the plaintiff, Freeze 
Loflin, in December, 1934, was working for the Hughes Lumber Com- 
pany in Thomasville, which was located about 600 feet from the crossing 
of East End Street and the tracks of the defendant. That there were 
four tracks, the first known as the Belt Line track, the second as the 
Northbound track, the third as the Southbound track, and the fourth as 
the Switch track. Between 10 and 11 o’clock a.m., the plaintiff got in 
his Chevrolet automobile and started to drive from the lumber com- 
pany’s plant, located on the south side of defendant’s tracks, to his 
brother’s store, located on the north side thereof. While traveling along 
East End Street, and when in about 43 feet from the Belt Line track, 
the plaintiff stopped his car, looked up and down the track of the de- 
fendant, and, not seeing nor hearing any train, approached the crossing 
with his automobile in low gear and traveling four or five miles per 
hour. When he reached the first track of the defendant, the Belt Line 
track, he again looked up and down said tracks, and, not seeing nor 
hearing any train, continued on across the Northbound track, and when 
his car was on the third track, the Southbound track, he saw the de- 
fendant’s train about 100 yards away, coming at a very rapid rate of 
speed, and, realizing that he did not have time to get across this track, 
jerked the left-hand door of his automobile open and attempted to get 
his body out of the way of the oncoming train, but when his feet were 
on the left running board of his automobile, the train struck it and 
knocked it about 50 yards west of the crossing, hurling the defendant 
15 or 20 feet, and thereby injuring him and destroying his automobile. 
That the embankment on the defendant’s right of way prevented the 
plaintiff, when he stopped 43 feet from the Belt Line track, from seeing 
more than 300 feet east down the defendant’s tracks; that when the plain- 
tiff’s car reached the Belt Line track, where he again looked up and 
down said tracks, the curve in the defendant’s tracks east of said crossing 
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prevented the plaintiff from seeing more than 700 or 800 feet east, and 
when the plaintiff’s car reached the Southbound track, where it was 
struck by the defendant’s train, the said curve prevented him from see- 
ing more than 600 or 700 feet; that the defendant’s train approached 
and passed over the said crossing, traveling at the rate of 60 or 65 miles 
an hour, and without blowing the whistle or ringing the bell or giving 
any other signal of its approach to said crossing. 

We think, and so hold, that under the foregoing evidence his Honor 
properly submitted to the jury the issue of contributory negligence, and 
the jury having answered the issue in favor of the plaintiff, under a 
charge to which no exception is taken, we find on the record 

No error. 


Stacy, C. J., dissents. 





STATE vy. JAMES HUMPHRIES. 
(Filed 30 June, 1936.) 


1. Statutes B a: Gaming A b— 


Ch. 282, Public Laws of 1935, and ch. 37, Laws of the same year, both 
dealing with slot machines, must be construed together. 


2. Statutes B a—Courts must supply word omitted when necessary to 
effect clear purpose of Legislature in enacting the statute. 


A statute will be construed to effect the intent of the Legislature if 
such intent can be gathered from the act with reasonable clearness and 
certainty, and where the purpose of an act is clear, and it appears with 
certainty, either from context or by reference to a statute in pari materia, 
that the interpolation of a certain word, evidently omitted through cleri- 
cal error, and the deletion of another word are necessary to give the act 
grammatical form and to express with clearness the legislative intent, it 
is the duty of the courts to make the necessary corrections in order to 
effectuate the legislative will. 


8. Gaming A b—Slot machines which depend upon chance in determining 
the results of their operation held unlawful. 


Coin slot machines which depend in whole or in part upon the element 
of chance in determining the results of their operation, which results 
cannot be predicted prior to their operation, are made unlawful by 
ch. 282, Public Laws of 1935, by a proper construction of the act, and the 
unlawfulness of such machines is not affected by the fact that the results 
of their operation may be influenced by skill, or by the fact that such 
machines may sell merchandise or provide entertainment. 


4. Gaming A b— 


The meaning of sec. 4, ch. 282, Laws of 1935, is held not necessary to be 
determined in a prosecution under sec. 8 of the act. 
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Ch. 37, Public Laws of 1935, is not repealed by ch. 282, Laws of the 

same year, since the statutes are not in conflict. 
6. Statutes C a— 

Where two statutes deal with the same subject matter, and the later 
statute repeals all laws in conflict therewith, the later statute will not 
repeal the former when the statutes are not in conflict, but are supple- 
mentary in remedying the same evil. 

7. Statutes B c— 

The rule that criminal statutes must be strictly construed means that 
they will not be enlarged by implication to embrace cases not within 
their meaning, but the rule that the legislative intent will be given effect 
applies to criminal statutes as well as to civil statutes. 

8. Gaming B d— 


In a prosecution under sec. 8, ch. 282, Public Laws of 1935, for posses- 
sion of an illegal slot machine, evidence as to the licensing of the machine 
is properly excluded. 


Stacy, C. J., dissenting. 
Connor, J., concurs in the dissent. 


Apprat by defendant from Sinclair, J., at December Special Term, 
1935, of CumBerLANpD. No error. 

Criminal action, tried upon indictment charging the defendant with 
possession of a slot machine in violation of chapter 282, Public Laws 
1935. 

The State’s evidence tended to show that the defendant was in the 
possession of a machine or device adapted to be operated by the insertion 
of acoinina slot. It was called a marble game or table. By placing a 
nickel coin in the slot the user or operator was entitled to shoot five 
balls or marbles, one at a time, by means of a plunger attached to a 
spring. This causes the balls to roll about over the table under a glass 
top. If the balls fall in certain designated holes, the player or operator 
receives “free games,” or “if you hit the thing right, it will pay off 
in money,” the amount ranging up to twenty nickels, depending upon the 
combination of the holes into which the balls drop. “You are unable to 
predict in advance whether you will receive the same thing each time 
for a nickel—whether you will receive something or nothing.” 

The defendant offered to show in cross-examination of a State’s wit- 
ness the following: 

“The skill of the player has a lot to do with what he gets. For every 
nickel deposited in the machine the player gets the same number of balls. 
He is given five balls and the nickel entitles the player to five shots. 
The machine is so designed that the player can put a greater amount 
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of force on one ball than another by the use of the plurger. There is a 
scale by the side of the plunger that is used by the player, designating 
the amount of force and tension that can be placed on the ball. I don’t 
know just what the range is. I know there is a scale there.” 

Upon objection by the State this evidence was excluded, and defend- 
ant excepted. 

The machine was placed in evidence and operated before the court and 
jury. The element of chance or unpredictable outcome was demon- 
strated by such operation. 

The defendant offered no evidence. 

The court instructed the jury as follows: 

“Gentlemen of the jury, the court directs that if you find beyond a 
reasonable doubt the facts in this case to be as testified by all the wit- 
nesses, you will return a verdict of guilty.” 

The jury returned a verdict of guilty, and from judgment thereon the 
defendant appealed. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Malcolm McQueen and Downing & Downing for defendant. 


Devin, J. The bill of indictment sets out verbatim sec. 3 of ch. 282, 
Acts 1935, which defines an unlawful slot machine as follows: 

“That any machine, apparatus, or device is a slot machine or device 
prohibited by the provisions of this act if it 1s one that 1s adapted for 
use in such a way that, as a result of the insertion of any piece of 
money or coin or other object, such machine or device is caused to 
operate or may be operated, and by reason of any element of chance over 
which the operator cannot have any control over the outcome of the 
operation of such machine or device each and every time the same is 
operated, or to the operator the outcome of each separate operation of 
such machine or device is unpredictable in advance of each and every 
operation of such machine or device, may receive or become entitled to 
recelve any piece of money, credit, allowance, or thing of value, or any 
check, slug, token, or memorandum, whether of value, except as herein 
permitted, which may be exchanged for any money, credit, or thing of 
value or allowance, or which may be given in trade or the user may 
secure additional chances or rights to use such machine, apparatus, or 
device, irrespective of whether it may, apart from any element of chance 
over which the user may not have any control over the outcome of the 
operation or where the definite outcome of each separate operation of 
such machine or device is not predictable to the user in advance, or the 
outcome of such operation is not dependent in whole or in part upon 
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skill and practice of the operator, also sell, deliver, or present some 
merchandise, indication, or weight, entertainment, or other thing of 
value.” 

The above quoted section, consisting of a single involved sentence, Is 
somewhat confused, and presents some difficulty in interpretation. But, 
under the maxim, “Ut res magis valeat quam pereat,” 1t becomes the 
duty of the court, by proper construction, to determine and declare its 
meaning if that may be ascertained with reasonable clearness and cer- 
tainty. The purpose of the statute is manifest. The General Assembly, 
under its police power, undertook to prohibit the possession and opera- 
tion of certain slot machines which it declared were public nuisances. 
To the statutes already in force against lotteries and gambling devices 
the General Assembly of 1931 added chapter 14 of the Pubhe Laws of 
that session defining and prohibiting the keeping of slot machines, and 
by Act of 1935, chapter 282, under which this defendant was indicted, 
the provisions of existing law against such devices were sought to be 
made comprehensive enough to include the possession of any kind of coin 
operated machine where by reason of any element of chance the outcome 
of its operation was unpredictable in advance. 

The General Assembly of 1935 had previously enacted chapter 37, 
making the possession of a slot machine unlawful, and defined such 
machine as follows: 

Sec. 3. “That any machine, apparatus, or device is a slot machine 
or device within the provisions of this act if it 1s one that is adapted, or 
may readily be converted into one that is adapted, for use in such a way 
that, as a result of the insertion of any plece of money or coin or other 
object, such machine or device is caused to operate or may be operated, 
and by reason of any element of chance or of other outcome of such 
operation unpredictable by him, the user may receive or become entitled 
to receive any piece of money, credit, allowance, or thing of value, or any 
check, slug, token, or memorandum, whether of value or otherwise, which 
may be exchanged for any money, credit, allowance, or thing of value, 
or which may be given in trade, or the user may secure additional 
chances or rights to use such machine, apparatus, or device; irrespective 
of whether it may, apart from any element of chance or unpredictable 
outcome of such operation, also sell, deliver, or present some merchan- 
dise, indication or weight, entertainment, or other thing of value.” 

The similarity of the provisions of the last quoted sec. 3 to those of 
sec. 3 of chapter 282 is apparent. Corresponding sections of the later 
act merely added certain clauses parenthetically to the former. These 
two acts being in part materia must be construed together. The former 
gives us light in the interpretation of the later. Castevens v. Stanly 
Co., 209 N. C., 75. See. 3 of ch. 282, under which defendant was 
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indicted, standing alone, is ungrammatical. It cannot be parsed. The 
predicate “may receive” in line 12 has no subject. But by reference to 
line 8, in sec. 8 of ch. 37, we see that the word “user” is the subject of 
the verb “may receive,” and that in the later act this word was by error 
of the draftsman or the printer inadvertently omitted. It is the duty 
of the court to supply such an omission and to interpolate words mani- 
festly omitted by clerical error. With the word “user” or “operator” 
inserted, the section has grammatical form and intelligible meaning to 
carry out the legislative intent. 

The object of all interpretation is to determine the intent of the law- 
making body. Intent is the spirit which gives life to a legislative enact- 
ment. The heart of a statute is the intention of the law-making body. 
Trust Co. v. Hood, Comr., 206 N. C., 268; S. v. Earnhardt, 170 N. C., 
725. In the language of Chancellor Kent: “In the exposition of a 
statute the intention of the lawmaker will prevail over the literal sense 
of the terms, and its reason and intention will prevail over the strict 
letter. When the words are not explicit, the intention 1s to be collected 
from the context, from the occasion and necessity of the law, from the 
mischief felt and the remedy in view, and the intention is to be taken 
or presumed according to what is consonant with reason and good dis- 
eretion.” I Kent Com., 461. 

Clerical errors, which, if uncorrected, would render the statute un- 
meaning or nonsensical, or would defeat its intended operation, will not 
vitiate the act. They will be corrected by the court and the statute read 
as amended, provided the true reading is obvious and the real meaning 
of the Legislature is apparent on the face of the whole enactment. 
Black Int. Laws, p. 157. 

Words may be interpolated when the meaning is plain and unmis- 
takable. The language used in a statute must, if possible, be so con- 
strued as to give it some force and effect; and, consequently, when the 
language is elliptical the words which are obviously necessary to complete 
the sense will be supplied. Black Int. Laws, p. 167; Loper v. State, 82 
Minn., 71, 

“In order to carry out the will of the Legislature expressed in an 
imperfect way, the courts will interpolate punctuation or words evi- 
dently intended to be used when the omission is plainly 1adicated and the 
statute as written is incongruous or unintelligible.” 2 Lewis’ Sutherland 
Stat. Cons., p. 737; Holmberg v. Jones, 7 Idaho, 752; Hutchins v. Bank, 
91 Va., 68 (word “not” supplied). 

If the grammatical sense of the words is inconsistent with the purpose 
of the statute, or would involve an absurdity, the grammatical] sense 
must be modified or extended to avoid such inconvenience. ‘Words may 
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be modified, altered, or supphed to give the effect intended by the Legis- 
lature.” Black Int. Laws (2d), p. 148. 

It is the duty of the court to construe an ambiguous statute to deter- 
mine the legislative intent, and in doing so may eliminate words and 
clauses having no grammatical place in the sentence. ILkerd v. &. R., 
209 N. C., 270. 

But the defendant rests his appeal on the proposition that section 3 
of chapter 282, under which he was indicted, excludes from its prohibi- 
tion a machine where the result of its opcration is dependent in whole 
or in part upon the skill of the operator. In the instant case he offered 
to show that the skill and practice of the operator had something to do 
with the result, though the operation was still subject to the element of 
chance, with the outcome unpredictable. This requires an examination 
of the last clause of sec. 3, ch. 282, beginning with the word “irrespec- 
tive.’ In chapter 37 this word is preceded by a semicolon instead of 
a comma, as in chapter 282. To adopt the punctuation in the former 
act makes it clearer that the word “irrespective” governs and controls 
the remaining clauses of this section, and sustains the interpretation 
that the section defines a slot machine as unlawful when it is one adapted 
to use In such a way that by the insertion of a coin the outcome of its 
operation, by reason of any element of chance, is unpredictable, without 
regard to the fact that it may also, apart from question of skull, afford 
entertainment or sell merchandise. The use of the word ‘also” sup- 
ports this construction. This interpretation is consistent with the 
remaining portions of this section, with chapter 37, and with the mani- 
fest purpose and intent of the General Assembly. 

Analyzing and paraphrasing these last lines of section 3, and omitting 
useless verbiage, the meaning of the language used emerges, and 1t may 
reasonably be construed to convey the legislative purpose and intent to 
be that the language previous to the word “irrespective” defines what 
constitutes an unlawful slot machine, and that this definition must 
abide, irrespective of whether the machine may also, leaving out of con- 
sideration any element of chance or uncertainty of outcome or the ques- 
tion whether the outcome is not dependent on skill, sell merchandise or 
present entertainment. That is, if the machine is rendered unlawful by 
reason of the fact that the element of chance is present, and that from 
its operation the result is unpredictable, its unlawfulness is not to be 
affected by the further fact that the machine may also sell merchandise, 
or present entertainment, disconnected from such element of chance or 
where the outcome is not dependent on skill. 

The first section of chapter 37 makes unlawful the possession of “any 
slot machine as thereinafter defined.” Sec. 1 of chapter 282 contains 
the identical language save for the addition of one word. It declares 
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unlawful “any slot machine or device except as hereinafter defined.” 
The addition of the word “except” in the last line of sec. 1 of the act, 
standing alone, would give us some concern, since it apparently would 
make every sort of slot machine unlawful except that defined in sec. 3, 
and the court is not at liberty to interpret a statute so as to make an act 
criminal unless the act is embraced within the language of the statute 
when properly construed. 

But the language of sec. 3 of ch. 282, slightly differing from that of 
sec. 3 of ch. 37, undertakes to define what sort of slot mechine or device 
is “prohibited by the provisions of this act,” thus showing the legislative 
intent to make the possession of the described machine unlawful. Con- 
struing these sections together, we conclude, from the later inclusion 
of such machine in the prohibition, that the word “except” was not in- 
tended to exclude from unlawfulness the machine defined. This con- 
struction is consistent with the apparent purpose of tie statute. To 
hold otherwise would result in an absurdity and tend to defeat an act 
passed for the salutary purpose of remedying a recognized evil, 

“The ascertainment of the legislative intent is the cardinal rule, or 
rather the end and object, of all construction; and where the real design 
of the Legislature in ordaining a statute, although it be not precisely 
expressed, is yet plainly perceivable, or ascertained with reasonable cer- 
tainty, the language of the statute must be given such construction as 
will carry that design into effect, even though, in so coing, the exact 
letter of the law be sacrificed, or though the construction be, indeed, 
contrary to the letter. And this rule holds good even jn the construc- 
tion of criminal statutes.” Endlich Int. Stat., p. 400. 

“Where words in a statute are susceptible of two constructions, one 
of which will lead to an absurdity, the other not, the latter is to be 
adopted. And where one portion or provision of a statute, if literally 
construed, would practically nullify the whole or some raaterial portion 
of the remainder, it 1s a settled rule of construction, flowing from the 
obvious absurdity of any other, that such an interpretation shall, if 
possible, be placed upon the statute, ut res magis valeat quam pereat.” 
Endlich Int. Stat., p. 351. 

“Where the language of a statute, in its grammatical construction, 
leads to manifest contradiction of the apparent purpose of the enact- 
ment, or to some inconvenience or absurdity, presumably not intended, 
a construction may be put upon it which modifies the meaning of the 
words, and even the structure of the sentence. This is done sometimes 
by giving an unusual meaning to particular words, or by rejecting them 
altogether, or by interpolating other words, under the view that the 
modifications thus made are mere corrections of careless language, and 
really give the true legislative intention.” Endlich Int. Stat., p. 399. 
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The meaning of sec. 4 of ch. 282 might present another difficulty, but 
its interpretation is not necessary for the determination of a prosecu- 
tion under sec. 3. 

Sec. 9 of ch. 282 provides that “laws in conflict with this act are 
repealed.” This section cannot be held to repeal ch. 37, because the 
two acts are not in conflict. Both evince the same purpose to remedy 
the same evil. The later act adds certain words and clauses to section 3 
of the prior act, and then adds additional sections making unlawful the 
operation of a machine prohibited by the act, and its display with intent 
to operate. The later act also exempts certain counties from its provi- 
sions, and makes no reference to the section in the former act preventing 
the levy and collection of license taxes on the unlawful machine. 

The rule is that 1f two statutes cover the same matter in whole or in 
part, and are not absolutely irreconcilable, it is the duty of the court to 
give effect to both (Black Int. Laws, p. 325), and the later act does not 
repeal the earher. S. v«. Broadway, 157 N. C., 598; Castevens v. 
Stanly Co., supra. 

So that these two acts take their places with the other statutes and 
enactments of the General Assembly, emphasizing the settled policy of 
this State to outlaw the devices described in the bill of indictment under 
which this defendant was convicted. 

We hold that the defendant might well have been indicted under 
either act, or by a bill charging in more concise language the possession 
of an unlawful slot machine in violation of the statutes in such cases 
made and provided. 

While it has been said of old that penal statutes must be construed 
strictly, it was well said in frezght Discrimination Cases, 95 N. C., 4384, 
that this ruling means no more than that the court will not, through 
interpretation, extend by implication the purpose of the statute so as to 
embrace cases not within its meaning. “This rule is, however, never to 
be apphed so strictly and unreasonably as to defeat the clear intention 
of the Legislature. On the contrary, that intention must govern, in 
construing penal as well as other statutes. This is a primary rule of 
construction, applicable in the interpretation of all statutes.” 

In the interpretation of penal statutes it is generally recognized that 
the paramount duty of the judicial interpreter is to put upon the lan- 
guage of the Legislature, honestly and faithfully, its plain and rational 
meaning, and to promote its object. Endlich, p. 452. 

The exception to the exclusion of evidence as to licensing the slot 
machine cannot be sustained. S. v. May, 188 N. C., 470. 

For the reasons stated, we conclude that the rulings of the court below 
were correct, both in excluding the proffered testimony and in his in- 
structions to the jury. In the trial we find 

No error. 
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Stacy, C. J., dissenting: On 20 February, 1935, the General Assem- 
bly enacted a statute, ch. 37, Public Laws 1935, prohibiting the manu- 
facture, sale, possession, and use of certain slot machines, gambling 
apparatus and devices, as therein defined, which by later amendment, 
ch. 85, was to become effective 1 May, 1935, “it being the purpose of this 
amendment to permit the present owner and/or operators of the said 
machines until May first, one thousand nine hundred thirty-five, to dis- 
pose of the said machines.” 

As originally adopted, the possession of defendant’s slot machine, for 
use or lease, was undoubtedly made unlawful by the terms of this act. 
The statute prohibited the possession for use of any and all such slot 
machines, 

However, on 3 May, 1935, the above act was rewritten and reénacted 
in substantially different form, ch. 282, Public Laws 1935, and all laws 
and clauses of laws in conflict therewith were repealed. The purpose 
of this latter statute, as expressed in its title, is “to regulate the opera- 
tion of certain coin operated games, devices, and apparatus,” ete. In 
the rewritten act, the prohibition or condemnation of the statute is lim- 
ited to any slot machine, apparatus, or device, the operation of which is 
dependent upon some element of chance, or unpredictable outcome, and 
“not dependent in whole or in part upon skill and practice of the 
operator.” SS. v. Gupton, 30 N. C., 271. 

In addition to the change in title, which may be called in aid of con- 
struction, the first section of the rewritten act provides that it shall be 
unlawful to manufacture, sell, rent, lease, or operate any slot machine 
or device “except as hereinafter defined.” Section 3 then defines the 
slot machines “prohibited by the provisions of this act . . . except 
as herein permitted.” Following this exception is the language “or the 
outcome of such operation is not dependent in whole or in part upon 
skill and practice of the operator.” 

It is further provided in section 4 of the rewritten act that “No person 
who has charge of the supervision of such coin operated devices shall 
permit any person under the age of eighteen (18) years to engage in 
the operation of such device unless such person be accompanied by a 
parent or other person in loco parentis who, being present, sanctions 
such play.” 

This section 4 is new and is not to be found in ch. 37 at all. Indeed, 
it could have no place in a prohibitory statute, while it is quite in keep- 
ing with a permissive or regulatory one. 

It seems clear that what the General Assembly intended to do was to 
recede from its position of absolute prohibition declared in ch, 37, and 
to permit the operation of some “such coin operated devices” under 
supervision and regulation. Yet, the Court says if any element of 


N.C.) SPRING TERM, 1936. 415 
STATE v. HUMPHRIES. 


chance be present, or the outcome is unpredictable to the operator, the 
question of skill is not material. If this be the correct interpretation, 
then nothing was accomplished by the enactment of ch. 282, for the 
same thing had already been done in ch. 37, the only difference being 
that in the first act the purpose is clearly expressed, whereas in the 
second, if prohibition were also its purpose, a more inappropriate choice 
of language to express the legislative intent could hardly have been 
selected. S. v. Burnett, 173 N. C., 750, 91S. E., 597. It is not to be 
supposed the lawmakers intended to execute a circular performance or 
to engage in a futile gesture. Garrison v. R. R., 150 N. C., 575, 64 
S. E., 578. 

Moreover, there is reason in the method pursued by the General 
Assembly in changing the statute from one of prohibition to one of 
regulation. It is not unlawful to engage in games of skill, or those 
wholly dependent upon “skill and practice of the operator.” They are 
neither immoral nor inherently wrong. Hence, it may have been re- 
garded as an arbitrary discrimination to say that coin operated devices 
could not be kept and used for such purpose. S. v. Williams, 146 
N.C., 618, 61S. E., 61; Nance v. R. &., 149 N. C., 366. For example, 
it may be doubted whether the General Assembly could validly prohibit 
the possession for use of coin operated scales, music boxes, vending 
machines, etc., so long as the purposes accomplished by them are lawful. 
In other words, given a lawful end, to wit, a game of skill, it may be 
doubted whether the possession of innocent means for the accomplish- 
ment of that end alone, could be made unlawful under our constitutional 
system. 8S. v. Brockwell, 209 N. C., 209. At any rate, this is what the 
General Assembly was trying to avoid, and investments have been 
retained on the strength of the effort thus made to relax the rigors of 
the prohibitory statutes on the subject. Conversely, if the General 
Assembly meant nothing by the enactment of ch. 282, as indicated by 
the present holding, then a false hope has been held out to those who 
have moneys invested in these properties. This was not intended by the 
General Assmbly, as witness ch. 85 of the same session. 

However much our predilections may incline us to the prohibitive 
view, there is no justification for invading the legislative field. Wake 
County v. Fatson, 204 N. C., 55, 167 8. E., 391; Person v, Doughton, 
186 N. C., 723, 120 S. E., 481; Moore v. Jones, 76 N. C., 187. “It is 
ours to construe the laws and not to make them’”—Hoke, J., in S. v. 
Barksdale, 181 N. C., 621, 107 8. E., 505. “It is in the province of the 
lawmaking power to change or modify the statute, not ours”—Clarkson, 
J., in Dill-Cramer-Truitt Corp. v. Downs, 201 N. C., 478, 160 S. E., 
492. The intention of the lawmaking body is not to be defeated by 
interpretation. Freight Discrimination Cases, 95 N. C., 434. 
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To interpret ch. 282 as a prohibitory statute, rather than a regulatory 
one, is to disregard its title, to overlook the expression “except as herein 
permitted,” and to strike out section 4 altogether. This strips the act 
of its pronounced features, sacrifices the spirit for the letter, and leaves 
the law as it was before its passage. Another case in which “the letter 
killeth, but the spirit giveth life.” 2 Cor., 3:6. 

There is no debate over the proposition that the heart of a statute 
is the intention of the lawmaking body (Trust Co. v. Hood, Comr., 206 
N. C., 268, 173 S. E., 601), and that when not clearly expressed, this 
is to be ascertained by judicial interpretation. Abernethy v. Comrs., 
169 N. C., 631, 86 S. E., 577; Fortune v. Comrs., 140 N. C., 322, 52 
S. E., 950. Words obviously omitted may be interpolated to make the 
sense complete, but they are never to be added or deleted so as to defeat 
or thwart the legislative will. Freight Discrimination Cases, supra. 
“Tt is fully established that where a literal interpretation of the lan- 
guage of a statute will lead to absurd results, or contravene the mani- 
fest purpose of the Legislature, as otherwise expressed, the reason and 
purpose of the law shall control and the strict letter thereof shall be 
disregarded”—Hoke, J., in S. v. Barksdale, supra. 

Speaking to the subject in S. v. Harnhardt, 170 N. C., 725, 86 S. E., 
960, Walker, J., delivering the opinion of the Court, animadverted as 
follows: 

“It is common learning that a statute must be so construed as to give 
effect to the presumed and reasonably probable intention of the Legisla- 
ture, and so as to effectuate that intention and the object for which it 
was passed. Where it is clearly worded, so that it is free from am- 
biguity, the letter of it is not to be disregarded in favor of a mere pre- 
sumption as to what policy was intended to be declared (Lewis v. U. S., 
92 U. S., 618; Lake County v. Rollins, 130 U. S., 662; B. BR. Co. v. 
Sulzberger, 157 U. S., 1); but where it admits of more than one con- 
struction, or is doubtful of meaning, uncertain, or ambiguous, It is not 
to be construed only by its exact language, but by its apparent general 
purpose, that meaning being adopted which will best serve to execute 
the design and purpose of the act, for a thing within the intention is as 
much within the statute as if it were within the letter,” citing as au- 
thority for the position: Wood v. U. S., 16 Peters, 342; Bernier v. 
Bernier, 147 U. S., 242; Smythe v. Fiske, 23 Wall., 874; Fortune v. 
Comrs,, 140 N. C., 322; McLeod v. Comrs., 148 N. C., 85. 

Under a proper interpretation of the statute, the evidence elicited on 
cross-examination from the State’s witness was admissible and the 
directed verdict erroneous. S. v. Ellis, ante, 166. 


Connor, J., concurs in dissent. 
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. Mortgages H p— 

Mere inadequacy of purchase price, without evidence of fraud, oppres- 
sion, or unfairness on the part of the trustee or holder of the notes, is 
insufficient to upset a foreclosure sale had in strict conformity with the 
power of sale contained in the deed of trust. 


2. Mortgages H j— 


A cestui que trust has the right to buy the property at the foreclosure 
sale of the deed of trust in the absence of fraud or collusion. 


3. Mortgages H p—Trustors renting property after foreclosure sale held 
estopped from attacking validity of the sale. 

The cestui que trust bought the property at the foreclosure sale and 
thereafter sold same. The trustors, with knowledge of all the facts, sur- 
rendered possession to the purchaser. rented a part of the property from 
him, and stood by without objection while the purchaser expended large 
sums in improvements on the tract of land. Held: The trustors are 
estopped from attacking the validity of the foreclosure sale. 


4, Appeal and Error J g— 

Where it is determined on appeal that plaintiffs were properly non- 
suited in accordance with the contentions of one defendant, the conten- 
tions of other defendants, presented as a further bar of recovery by 
plaintiffs against them, need not be considered. 
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AppraL by plaintiffs from Small, J., at March Term, 1936, of 
Cuowan. Affirmed. 

This is an action to have certain deeds and deeds of trust described 
in the complaint adjudged void and set aside as against the plaintiffs, to 
the end that the plaintiffs may redeem the land which they had conveyed 
by a deed of trust to J. H. LeRoy, trustee, to secure their note to the 
defendant Albemarle Fertilizer Company, Inc., and for other relief. 

The facts shown by the evidence at the trial are as follows: 

On 19 April, 1910, J. C. Meekins, Sr., by a deed which was duly 
recorded in the office of the register of deeds of Tyrrell County, con- 
veyed to the plaintiff Ellen Hill, wife of the plaintiff Charles W. Hull, a 
certain tract of land situate in Tyrrell County, containing +480 acres, 
more or less, and known as the Ben Hassell Farm. The plaintiffs 
entered into possession of said tract of land, under said deed, and culti- 
vated the same until some time in December, 1931, when they surren- 
dered such possession to the defendant W. S. Carawan. 

On 10 March, 1926, the plaintiffs, by a deed of trust which was duly 
recorded in the office of the register of deeds of Tyrrell County, con- 
veyed the said tract of land to J. H. LeRoy, trustee, for the purpose, as 
recited in said deed of trust, of securing the payment of their note to the 
defendant Albemarle Fertilizer Company, Inc., in the sum of $1,846.42. 
The said note was due and payable one year after date, to wit: 10 March, 
1927. The consideration of said note was fertilizer sold and delivered 
by the said Albemarle Fertilizer Company, Inc., to the plaintiffs. The 
said fertilizer had been used by the plaintiffs in the cultivation of said 
tract of land. On 4 August, 1928, the plaintiffs paid on said note the 
sum of $806.24, which was duly credited by the holder of the note. No 
other or further sum was paid on said note. 

On 21 July, 1931, default having been made by the plaintiffs in the 
payment of said note, J. H. LeRoy, trustee, at the request of the Albe- 
marle Fertilizer Company, Inc., the holder of said note, after fully 
complying with all the terms of the power of sale contained in said deed 
of trust, offered said tract of land for sale to the highest bidder, for cash, 
at the courthouse door in the town of Columbia, in Tyrrell County, when 
and where the defendant Albemarle Fertilizer Company, Inc., was the 
last and highest bidder in the sum of $1,000.00; the said J. H. LeRoy, 
trustee, immediately reported said sale to the clerk of the Superior Court 
of Tyrrell County, who, after the expiration of ten days, confirmed said 
sale by an order dated 3 August, 1931, and ordered the said J. H. LeRoy, 
trustee, upon compliance by the Albemarle Fertilizer Company, Inc., 
with its bid, to execute and deliver to the said Albemarle Fertilizer 
Company, Inc., a deed conveying the said tract of land to said company 
in fee. Pursuant to said order, and by virtue of the power of sale con- 
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tained in said deed of trust, J. H. LeRoy, trustee, by a deed dated 
8 August, 1931, and duly recorded in the office of the register of deeds 
of Tyrrell County, conveyed the said tract of land to the defendant 
Albemarle Fertilizer Company, Inc., in fee simple. 

At the date of the execution by the plaintiffs of the deed of trust to 
J. H. LeRoy, trustee, and at the date of the sale of the tract of land 
conveyed thereby under the power of sale contained in said deed of trust, 
J. H. LeRoy was a stockholder of the Albemarle Fertilizer Company, 
owning not to exceed two shares of its capital stock, and was the manager 
of the said Albemarle Fertilizer Company, Inc., having charge of its 
business in Tyrrell County. Prior to advertising the said tract of land 
for sale under the power of sale contained in said deed of trust, J. H. 
LeRoy went to the home of the plaintiffs in Tyrrell County, and there 
notified the plaintiff Charles W. Hill that in view of the fact that plain- 
tiffs had not paid taxes on said tract of land due to Tyrrell County, and 
had permitted Tyrrell County to sell said tract of land for taxes, he 
would advertise said-tract of land for sale as trustee in the deed of trust 
executed by the plaintiffs. Thereafter, at the request of W. N. Gregory, 
president of the Albemarle Fertilizer Company, Inc., the said J. H. 
LeRoy, trustee, duly advertised and sold the said tract of land. After 
the sale and conveyance of said tract of land, J. H. LeRoy ceased to be 
manager of the Albemarle Fertilizer Company, Inc., having been dis- 
charged as such manager by J. V. Champion, who had succeeded W. N. 
Gregory as president of the said company. 

On 23 November, 1931, the defendant Albemarle Fertilizer Company, 
Inc., by deed duly recorded in the office of the register of deeds of Tyrrell 
County, in consideration of the sum of $1,631.03, conveyed the said tract 
of land to the defendant W. S. Carawan, who immediately went to the 
home of the plaintiffs in Tyrrell County, and there notified them that he 
had purchased said tract of land from the defendant Albemarle Ferti- 
lizer Company, Inc. In addition to the purchase price which he paid 
for said tract of land, as recited in his deed, the defendant W. S. Cara- 
Wan paid the taxes due on said tract of land to Tyrrell County for the 
years 1929, 1930, and 1931, aggregating the sum of $726.01, making the 
total amount which he paid for said tract of land $2,357.06. Some time 
during the month of December, 1931, the plaintiffs surrendered posses- 
sion of said tract of land to the defendant W. S. Carawan, and rented 
from him a farm on said tract of land, which they cultivated as tenants 
of the said W. 8. Carawan during the years 1932 and 1933. Other 
farms on said tract of land were rented by the said W. S. Carawan to 
other persons, who cultivated the same as his tenants during the years 
1932 and 1933. 
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After he took possession of said tract of land under his deed from the 
defendant Albemarle Fertilizer Company, Inc., on or about 1 January, 
1932, and while the plaintiffs were in possession of a farm on said tract 
of land as his tenants, the defendant W. S. Carawan expended a large 
sum of money, to wit: $3,802.52, in making improvements on said tract 
of land. He employed the plaintiff Charles W. Hull to supervise the 
laborers who made these improvements, and paid him for his services. 
The plaintiff Ellen Hill knew that her husband, Charles W. Hill, had 
been employed by the defendant to supervise said improvements, and 
that he was paid by the defendant for his services, She also knew that 
her husband, Charles W. Hill, was paying rent to the defendant for the 
farm on said tract of land, which he and she were cultivating during the 
years 1932 and 1933. At no time prior to the commencement of this 
action did the plaintiffs, or either of them, make any claim or demand 
on the defendant W. S. Carawan, or the defendant Albemarle Fertilizer 
Company, Inc., with respect to said tract of land. 

This action was begun in the Superior Court of Tyrrell County, on 
24 January, 19384. At April Term, 1935, of said court the action was 
removed from said court to the Superior Court of Chowan County for 
trial. Thereafter, on 16 May, 1935, the Federal Farm Loan Bank of 
Columbia, S. C., and W. O. MceGiboney, trustee, were duly made parties 
defendant. 

On 19 March, 1934, the defendant W. S. Carawan and his wife, by 
two deeds of trust, which were duly recorded in the office of the register 
of deeds of Tyrrell County, conveyed the said tract of land to the defend- 
ant W. QO. McGiboney, trustee, to secure the payment of their notes 
aggregating the sum of $8,000, payable to the order of the defendant, 
The Federal Farm Loan Bank of Columbia, 8. C. The consideration 
for said notes was money loaned by the defendant, The Federal Farm 
Loan Bank, to the defendant W. S. Carawan. Neither of these notes 
has been paid. 

There was conflict in the evidence as to the value of the tract of land 
at the date of the sale by J. H. LeRoy, trustee, under the power of sale 
contained in the deed of trust to him executed by the plaintiffs. The 
evidence for the plaintiffs tended to show that said tract of land at said 
date was worth from $10,000 to $15,000; the evidence fcr the defendants 
tended to show that said tract of land was worth, at said date, and before 
the improvements were made thereon by the defendant W. S. Carawan, 
during the year 1932, from $2,500 to $3,000. 

At the close of all the evidence, the action was dismissed by judgment 
as of nonsuit, and the plaintiffs appealed to the Supreme Court, assign- 
ing as error said judgment. 
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Connor, J. At the trial of this action, there was no contention by 
the plaintiffs, or by either of them that the deed of trust, which was 
executed by them on 10 March, 1926, to J. H. LeRoy, trustee, was for 
any reason void or voidable. They conceded that said deed of trust 
was valid in all respects, and that their note secured by said deed of 
trust was due and payable at the date of the sale by the trustee under the 
power of sale contained in the deed of trust. They contended that 
notwithstanding the foreclosure of the deed of trust by the sale of the 
tract of land conveyed thereby, under the power of sale contained in the 
deed of trust, they now have the right to redeem said tract of land by 
paying the note secured thereby, for the sole reason that the purchase 
price paid for said tract of land by the defendant Albemarle Fertilizer 
Company, Ine., was grossly inadequate. 

There was no evidence at the trial tending to show that there was 
actual fraud, oppression, or unfairness on the part of the trustee or of 
the creditor whose debt was secured by the deed of trust, in advertising 
or selling the tract of land. <All the evidence showed that the sale was 
made after a strict compliance by the trustee with all the terms of the 
power of sale contained in the deed of trust. The plaintiffs, with full 
knowledge that the land had been sold under the power of sale contained 
in the deed of trust, and that the defendant Albemarle Fertilizer Com- 
pany, Inc., was the purchaser at the sale, and had thereafter conveyed 
the land to the defendant W. S. Carawan, surrendered possession to the 
defendant W. S. Carawan, and rented from said defendant a farm on 
sald land, which they cultivated as tenants of said defendant for two 
years before the commencement of this action. They knew that while 
they were in possession of said farm, as his tenants, the defendant W.S. 
Carawan was expending large sums of money in making necessary 
improvements on said tract of land. 

In Roberson v. Matthews, 200 N. C., 241, 156 8. E., 496, it is said: 

“Mere inadequacy of purchase price alone is not sufficient to upset a 
sale when duly and regularly made. But gross inadequacy of considera- 
tion, when coupled with any other inequitable element, even though 
neither standing alone may be sufficient for the purpose, will induce a 
court of equity to interpose and do justice between the parties. TWerr ct. 
Weir, 196 N. C., 268, 145 S. E., 281.” 
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In Bunn v. Holliday, 209 N. C., 351, 183 S. E., 278, it is said: “It is 
well settled in this jurisdiction that the cestui que trust has a right to 
buy at the trust sale unless fraud or collusion is alleged and proved. 
Monroe v. Fuchtler, 121 N. C., 101; Hayes v. Pace, 162 N. C., 288; 
Winchester v. Winchester, 178 N. C., 483; Simpson v. Fry, 194 N. C., 
623. See Hinton v. West, 207 N. C., 708. The principle is different as 
between mortgagor and mortgagee. Lockridge v. Smith, 206 N. C., 174. 

“After the sale by the trustee and the purchase by the defendants, 
Holliday and Whitaker, of the plaintiff’s land, the plaintiff, who was 
sui juris, rented the land from them, and for several years paid the rent 
to them. We think from plaintiff’s testimony that he is estopped and 
the nonsuit was proper.” 

As there was no error in the judgment of nonsuit as to the defendant 
Albemarle Fertilizer Company, Inc., the judgment is affirmed without 
considering the contentions on this appeal of the other defendants, that 
they are innocent purchasers, without notice of equities, if any, of the 
plaintiffs against the defendant Albemarle Fertilizer Company, Inc. 

Affirmed. 





C. M. MINTON vy. FARMVILLE-WOODWARD LUMBER COMPANY anpb 
W. FF. BARBER anpD WIFE, ISOLENE BARBER. 


(Filed 23 September, 19386.) 


1. Trusts A b—Held: This was an action to establish a parol trust and 
not an action to enforce a contract. 


Plaintiff procured an option on certain standing timber. He took the 
option to the corporate defendant and thereafter the corporate defendant 
exercised the option and had conveyance made to it by the individual 
defendants, Plaintiff alleged that the corporate defendant agreed to pay 
the individual defendants the purchase price of the timber for plaintiff, 
the plaintiff to cut the timber and deliver it to the corporate defendant 
for a stipulated price per thousand feet, and the corporate defendant to 
reimburse itself for the purchase price advanced by retaining a part of 
the purchase price of the lumber as it was delivered by plaintiff, and that 
under the agreement the corporate defendant held title to the timber in 
trust for plaintiff. The jury answered in the affirmative the issue as to 
whether the corporate defendant agreed to advance the purchase price 
and hold title to the timber for the benefit of plaintiff. and thereupon 
the court, in accordance with the agreement of the parties, found that 
the corporate defendant held title to the timber as trustee for plaintiff, 
and entered judgment to that effect. Held: Under the theory of trial, 
the action was not one to enforce a contract, but one to engraft a parol 
trust upon the corporate defendant's timber deed. 
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2. Appeal and Error B b— 
An appeal will be determined in accordance with the theory of trial in 
the lower court. 
3. Trusts B c— 


In order to engraft a parol trust on a written instrument, plaintiff must 
prove the facts constituting the basis of his claim by clear, strong, and 
convincing proof, and an instruction that the burden is on him to establish 
such facts by the preponderance of the evidence entitles defendant to a 
new trial. 


4. Cancellation of Instruments B d— 


A nonsuit is properly entered upon an interplea seeking to have certain 
instruments canceled for fraud when the parties seeking the relief fail 
to introduce any evidence that they were defrauded. 


AppreaL by the defendants from Harris, J., at March Term, 1936, of 
Martin. 


Wheeler Martin, B. A. Critcher, and J. H. Matthews for plainteff, 
appellee, 

J. Fawon Thomson and Elbert Peel for defendant Farmville-Wood- 
ward Lumber Company, appellant. 

H. L. Swain for defendants Barber and wife, appellants. 


ScuENcK, J. This is an action to have the defendant Farmville- 
Woodward Lumber Company declared a trustee for the plaintiff of cer- 
tain timber conveyed by deed to said lumber company by the defendants 
W. F. Barber and wife. The plaintiff alleges, znter alia, “that under 
the aforesaid agreement heretofore had by and between the defendant 
Farmyille-Woodward Lumber Company and the plaintiff, the said 
defendant Farmville-Woodward Lumber Company now holds the title 
to the said tract of timber under the aforesaid deed executed by W. F. 
Barber and wife, and recorded in Book O-3, page 286, in the office of 
the register of deeds of Martin County, in trust for the plaintiff, and the 
plaintiff is entitled to the conveyance of said tract of timber by the said 
defendants.” 

The defendant Farmville-Woodward Lumber Company filed answer 
and denied the existence of any agreement between it and the plaintiff 
whereby it could be construed that it held the timber deeded to it by 
the defendants Barber and wife in trust for the plaintiff. 

The defendants W. F. Barber and wife answered and filed an inter- 
plea, in which they alleged that the option to the plaintiff and the deed 
to the defendant Farmville-Woodward Lumber Company executed by 
them were obtained by fraud, and asked that both be declared void. 
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At the close of the evidence the plaintiff’s motion that the interplea 
of the defendants Barber and wife be nonsuited was sustained, and their 
alleged cause of action was dismissed. The defendants Barber and wife 
excepted and appealed. 

The plaintiff offered evidence tending to show that he procured a 
written option on the timber involved from the defendants Barber and 
wife upon the agreed consideration of $2,500, and that he then entered 
into an oral agreement with the defendant Farmville-Woodward Lumber 
Company to finance the purchase of said timber, that the terms of this 
agreement were that the lumber company would pay the $2,500 to 
Barber and wife for the plaintiff, and would pay the plaintiff $11.00 per 
thousand feet for the lumber delivered at its mill in Williamston, that 
$3.00 of this $11.00 was to be withheld to apply on the repayment of 
the advancement by the lumber company to Barber and wife until the 
entire $2,500 was repaid, and $8.00 paid to the plaintiff to defray 
operating expenses, and, in addition, the defendant lumber company was 
to furnish the plaintiff certain logging equipment; and further tending 
to show that the plaintiff left his written option from the Barbers with 
the lumber company and that the lumber company used this option and 
procured a deed to itself from Barber and wife for the timber involved. 

The defendant Farimville-Woodward Lumber Company offered evi- 
dence tending to show that the option was obtained by the plaintiff for 
its benefit, and that it paid the purchase price of $2,500 for the timber 
and took title to the timber, and that the only agreement existing 
between it and the plaintiff was that the plaintiff could have the job of 
logging the timber if his bid met the bid of competitive bidders. 

The case was tried upon the following issues: 

1. Did the defendants W. F. Barber and wife execute the contract to 
convey the timbers, rights, privileges, and easements to the plaintiff, as 
alleged in the complaint ? 

2. Did the plaintiff tender to the defendants W. F. Barber and wife 
the purchase price of $2,500 and demand the execution and delivery of 
deed for the said timbers, rights, privileges, and easements to the plain- 
tiff, within sixty days provided for in the contract, as alleged in the 
complaint ? 

3. Did the defendant lumber company agree to advance the purchase 
price of $2,500 to pay for the said timbers, rights, privileges, and 
easements for the plaintiff, and to take and hold the title thereto for the 
use and benefit of the plaintiff until the said purchase price was repaid 
to the defendant lumber company by the plaintiff, as alleged in the 
complaint ? 

4, Does the defendant lumber company hold the title to the said tim- 
bers, rights, privileges, and easements as trustee for the use and benefit 
of said plaintiff, as alleged in the complaint? 
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The first two issues were answered “Yes” by consent, and it was 
agreed that in the event the third issue was answered by the jury in the 
affirmative that the court should answer the fourth issue likewise, and if 
the jury should answer the third issue in the negative that the court 
should answer the fourth issue in a similar manner. The third issue, 
the only issue submitted to the jury, was answered “Yes,” and the 
fourth issue, in accord with the agreement, was, by the court, answered 
sy eg.” 

Judgment was entered declaring that the Farmville-Woodward Lum- 
ber Company held title to the timber involved for the plaintiff upon 
conditions in accord with the allegations of the complaint. From this 
judgment the defendant Farmville-Woodward Lumber Company ap- 
pealed. 

The Farmville-Woodward Lumber Company assigned as error the 
following from his Honor’s charge, to wit: “The burden of that (third) 
issue 1s upon the plaintiff Minton and before you can answer that issue 
‘Yes’ the plaintiff Minton must offer evidence which will satisfy you 
by its greater weight that this company did agree to buy this timber for 
Minton and to hold it for him and give him this contract for logging at 
$11.00, and $3.00 of that to be paid on the purchase price and $3.00 for 
operating expenses, and the balance of the timber, if any left over, to be 
deeded back to Minton. . . . If you are satisfied from the evidence, 
and by the greater weight, that that was the contract between Mr, Min- 
ton and the lumber company, then 1t would be your duty to answer that 
issue ‘Yes.’ If you are not so satisfied, you will answer it ‘No.’ ” 

This assignment of error must be sustained, since the degree of proot 
required of the plaintiff to sustain the third issue was clear, strong, and 
convincing, and not the mere preponderance. From the facts as they 
appear from the evidence the defendant Farmville-Woodward Lumber 
Company has the legal title to the timber in controversy, formally con- 
veyed to it by the defendants W. F. Barber and wife, and the purpose of 
this action is to engraft a trust upon this title in favor of the plaintiff. 
The case, in our opinion, comes within the principle enunciated in Ely 
v. Early, 94 N. C., 1, and that line of cases, and the plaintiff was re- 
quired to establish his allegations by clear, strong, and convineing proof. 
“The rule as to the quantum or intensity of the proof does not depend 
upon the particular nature of the trust, but is founded upon the theory 
that the written instrument speaks the truth and contains the final 
expression of the agreement between the parties. Whoever, therefore, 
seeks to show that it does not, should be required to do so by a degree 
of proof greater than a mere preponderance.” Hoone v. Lee, 175 N. C., 
383 (385-6). See, also, Montgomery v. Lewis, 187 N. C., 577, and 
cases there cited. 
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We cannot agree with the position taken in the appellee’s brief that 
this was an action to enforce a contract, and that, therefore, the degree 
of proof required was a mere preponderance. That the case was not 
tried upon that theory below is evident from the issues submitted, more 
especially the fourth issue. The judgment, which declares that the 
defendant Farmville-Woodward Lumber Company holds title to the 
timber involved for the benefit of the plaintiff upon certain terms and 
conditions, further indicates that the case was tried upon the theory that 
lt was an action to engraft upon the deed from Barber and wife to the 
Farmville-Woodward Lumber Company, absolute on its face, a parol 
trust in favor of the plaintiff. The case must be considered on appeal 
in the hight of the theory upon which it was tried below. Potts v. Ins. 
Co., 206 N. C., 257. 

The motion for judgment as of nonsuit upon the allegations of the 
interplea of the defendants W. F. Barber and wife was properly sus- 
tained, since there was no evidence that these defendants were defrauded. 

Upon appeal of defendant Farmville-Woodward Lumber Company, 

New trial, 


Upon appeal of defendants Barber and wife, 
Affirmed. 





STATE OF NORTH CAROLINA, Ex REL, J. W. KEEL, v. L. BRUCE WYNNE, 
CLERK SUPERIOR COURT, MARTIN CounTy; L. BRUCE WYNNE, anp THE 
NATIONAL SURETY CORPORATION. 


(Filed 23 September, 1936.) 


Bills and Notes C c—Subsequent endorser held liable on check obtained by 
original holder by fraud and endorsed by him by forging name of 
payee. 

The clerk of the Superior Court, in accordance with a court order, 
executed a check to the person named in the order, the check stating on 
its face that it was issued in compliance therewith. The brother of the 
payee of the check, by fraudulently representing himself to be the payee, 
obtained the check from the clerk, took the check to plaintiff and endorsed 
the check in plaintiff's presence by forging the name of his brother, 
whereupon plaintiff, in good faith, but without investigating the identity 
of the person representing himself to be the payee, endorsed the check by 
writing “O.K.”’ and signing his name. Upon discovery of the fraud, the 
clerk stopped payment on the check, and the payee bank. which had 
cashed the check on the strength of plaintiff's endorsement, charged the 
check to plaintiff's account. Held: Plaintiff is not entitled to recover the 
amount of the check from the clerk individually or in his official capacity, 
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plaintiff’s negligence in endorsing the check without attempting to ascer- 
tain the identity of the person representing himself to be the payee 
barring any right to recover, and the principle that where one of two 
persons must suffer loss, the loss must be borne by him who first reposes 
confidence in the wrongdoer being inapplicable. N. C. Code, 3008. 


AppeEaL by plaintiff from Moore, Special Judge, at April Term, 1936, 
of Martin. Affirmed. 

Lee Johnson was a brother of Harold Johnson. There was in the 
hands of the defendant L. Bruce Wynne, clerk of the Superior Court of 
Martin County, the sum of $95.50 due Harold Johnson, under a court 
order. 

In the agreed statement of facts are the following: 

“That on the 10th day of December, 1934, L. Bruce Wynne, clerk of 
the Superior Court of Martin County, North Carolina, executed the 
following check in words and figures as follows, to wit: 


“«T, Bruce WYNNE, NOctL 
Clerk of the Superior Court 
of Martin County. 


“*WitittaMston, N, C., December 10, 1934. 


“ “Pay to the order of HAROLD JOHNSON... $95.50 
Ninety-five and 50/100 Dollars. 


“Court order received from M. L. Bunting to Branch Banking & 
Trust Company, Williamston, North Carolina. 
3 L. Brvcrt Wynveg, C. 8. C’ 


“That said check was delivered by L. Bruce Wynne, clerk of the Supe- 
rior Court of Martin County, to Lee Johnson, who was a brother of the 
payee, Harold Johnson, and who represented himself to be Harold 
Johnson, and whom the clerk of the Superior Court, L. Bruce Wynne, 
assumed was Harold Johnson. 

“That thereafter, on 11 December, 19384, Lee Johnson took the check to 
the office of J. W. Keel, the plaintiff, and represented himself to be 
Harold Johnson, payee in said check, and endorsed said check on the 
back of same, ‘Mr. Harold Johnson, in the presence of J. W. Keel, the 
plaintiff. Upon said representation and said endorsement, made by said 
Lee Johnson, Mr. J. W. Keel endorsed said check on the back of same, 
‘O.K., J. W. Keel.’ 

“Whereupon, the amount of $95.50 was paid upon said check to Lee 
Johnson by Planters National Bank and Trust Company of Rocky 
Mount. 
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“That later L. Bruce Wynne, clerk of the Superior Court of Martin 
County, upon ascertaining that Lee Johnson was not Harold Johnson, 
stopped payment upon said check at the Branch Banking & Trust 
Company in Williamston, North Carolina, drawee bank named in said 
check, 

“That upon presentation of said check to the Branch Banking & 
Trust Company, Williamston, North Carolina, drawee bank in said 
check, to wit, $95.50, together with $1.50 protest fee, was charged by the 
Planters National Bank and Trust Company of Rocky Mount, to the 
account of J. W. Keel by reason of his endorsement of said check. 

“The endorsement on said check, ‘Mr. Harold Johnson,’ put there by 
Lee Johnson in the presence of Mr. J. W. Keel, was a forgery. 

“That Lee Johnson was an imposter and an impersonator and held 
himself out to L. Bruce Wynne, clerk of the Superior Court of Martin 
County, and to J. W. Keel, plaintiff, as Harold Johnson, payee in said 
check.” 

On the facts agreed, the court below rendered judgment as follows: 
“This cause coming on to be heard and being heard before his Honor, 
Clayton Moore, Special Judge, presiding at the April Term, 1936, 
Martin County Superior Court, and being heard upon an agreed state- 
ment of facts, which has been reduced to writing, and trial by jury being 
waived by all parties hereto, and the court being of the opinion that 
upon the agreed facts that the plaintiff is not entitled *o recover: And 
now, therefore, upon motion of the counsel for the defendant, it is 
ordered and adjudged that the plaintiff take nothing by his action, and 
that the plaintiff pay the costs, to be taxed by the clerk of the Superior 
Court of Martin County. This 14 April, 1936. Clayton Moore, Spe- 
cial Judge, presiding.” 

To the signing of the judgment plaintiff excepted, assigned error, and 
appealed to the Supreme Court. 


Chas. C. Pierce for plainteff. 
Elbert S, Peel, B. A. Critcher, and Hugh G. Horton for defendants. 


Crarxson, J. The sole question presented on this appeal: Is the 
defendant liable to the plaintiff on check which was drawn payable to 
Harold Johnson, which was delivered by defendant to Lee Johnson, who 
impersonated Harold Johnson, Lee Johnson having forged the endorse- 
ment of Harold Johnson on check in the presence of plaintiff, and the 
plaintiff having endorsed said check by writing on same “O.K., J. W. 
Keel,” and the check bearing on its face the language, “Court order 
received from M. L. Bunting to Branch Banking & Trust Company, 
Williamston, North Carolina”? We think not. 
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In R. R. v. Kitchin, 91 N. C., 89 (44), the following principle is laid 
down in this jurisdiction: “Where one of two persons must suffer loss 
by the fraud or misconduct of a third person, he who first reposes the 
confidence. or by his negligent conduct made it possible for the loss to 
occur, must bear the loss.” Bank v, Liles, 197 N. C., 4138. The plain- 
tiff invokes the above rule in this action, but we do not think it applica- 
ble to the facts agreed upon in this ease. 

Lee Johnson was a brother of Harold Johnson, but impersonated his 
brother to obtain the check. The check was not made payable to Lee 
Johnson, but to Harold Johnson, and on the check was “Court order 
received from M. L. Bunting.” To obtain the money on the check it 
was necessary that Harold Johnson endorse same. This he did not do. 
Lee Johnson represented himself to J. W. Keel, the plaintiff, to be 
Harold Johnson, and forged the name of Harold Johnson to the check 
in his presence—“Mr. Harold Johnson.” J. W. Kecl endorsed said 
check on the back, “O.K., J. W. Keel.” The endorsement by J. W. Keel 
“OK.” identified the imposter and no doubt induced the bank to cash 
the check. Keel made no investigation, required no identification, 
asked no questions. On the check was “Court order received from 
M. L. Bunting.” Keel made no inquiry as to this, but endorsed “O.K.” 
on the back of the check. 

Webster’s New International Dictionary (2d Ed.) defines “O.K.”: 
“Correct; all right; endorsed or put on documents, bills, cte., to indicate 
approval; colloquial exe. as use of the approval of documents, ete.” 

The plaintiff Keel endorsed the check “O.K.,” viz.: “Correct, all 
right,” without inquiry. We think that a reasonably prudent man, 
under the circumstances, should not have done so, and he must bear the 
loss. Under the facts and circumstances of this case, if plaintiff ever 
had any rights against defendant Wynne, the clerk, he is estopped to 
complain by his own negligence. Tolman v. Am. Nat. Bk., 22 R. I, 
462. N.C. Code of 1935 (Michie), see. 3003. 

The judgment below is 

Affirmed. 





MAY F. JONES y. MRS. ROBERT J. CRADDOCK. 
(Filed 28 September, 1986.) 


1. Appeal and Error J d— 

Upon appeal from judgment granting defendant’s motion to nonsuit, 
the Supreme Court will examine the evidence to determine whether it was 
of sufficient probative force to be submitted to the jury, considering the 
evidence in the light most favorable to plaintiff. 
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2. Animals A a— 

Dogs constitute a species of property, and the owner may maintain an 
action for the negligent injury of his dog, the right of action existing 
when the injury is caused by the negligent operation of an automobile 
as well as when it results from other forms of negligence. 

3. Automobiles C f— 

The driver of an automobile may not escape liability for the injury to 
a dog in the street by relying exclusively upon the dog’s ability, through 
agility and celerity, to avoid being struck, but the rule of the reasonably 
prudent man under the circumstances will be applied. 

4, Automobiles G m—Evidence held sufficient to overrule nonsuit in this 
action to recover for driver's negligent injury to plaintiff’s dog. 


Evidence that plaintiff’s dog was standing in the street about seven 
feet from the curb and was attentive to and had started to move toward 
his mistress who was standing on the sidewalk and had attracted his 
attention and caused him to stop as he was crossing the street by yelling 
a warning to the driver of an on-coming car, that the driver of the car 
was then two hundred feet away and could have easily observed the 
situation, that the street was broad and free of traffic, but that the driver 
of the car, without slackening speed or turning to the left to avoid hitting 
the dog, ran over and killed the dog near the right curb, is held sufficient 
to be submitted to the jury on the issue of the driver's negligence, and not 
to show contributory negligence as a matter of law on the part of the 
owner of the dog. 

5. Same— 


Conflicting evidence as to the identity of defendant as the driver of the 
ear inflicting the negligent injury in suit raises a question for the jury. 


AppEaL by plaintiff from AMWcElroy, J., at April Term, 1936, of 
BrncomBe. Reversed. 

Action for damages for the death of a valuable dog alleged to have 
been caused by the negligence of the defendant in the operation of an 
automobile on a street in the city of Asheville, N. C. At the close of 
plaintiff’s evidence defendant’s motion for judgment as of nonsuit was 
sustained, and from judgment dismissing the action plaintiff appealed. 


J. ¥. Jordan, Jr. for plaintiff. 
Harkins, Van Winkle & Walton for defendant. 


Devin, J. The only question presented by this appeal 1s whether the 
court below erred in granting the motion for nonsuit. It therefore 
becomes necessary to examine the evidence presented in support of 
plaintiff’s action in order to determine whether it was of sufficient 
probative force to be submitted to the jury. On this motion the evi- 
dence is to be considered in its most favorable light for the plaintiff. 
Teseneer v. Mills Co., 209 N. C., 615, 
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The plaintiff offered evidence tending to show that she was the owner 
of a registered pedigreed Sealyham Terrier dog, answering to the name 
of “Jimmy Whiskers.” That on 16 August, 1934, about noon, the dog, 
with leash attached, escaped from plaintiff’s house and ran into the 
street, the plaintiff and her sister pursuing and calling the dog. There 
was no traffic on the street. Plaintiff’s car was parked against the curb 
in front of her house. When the plaintiff reached the edge of the side- 
walk she saw the defendant’s car coming from the south, making a 
roaring sound, and the dog, six feet out in the street, barked at the 
on-coming car. Plaintiff yelled, “Stop that car, you will kill my dog,” 
defendant’s car being then two hundred feet away. At the sound of her 
voice the dog ceased to bark, turned toward his mistress and started in 
her direction. The dog was then six feet and nine inches from the curb. 
The street at that point was forty-three feet wide and straight. The 
defendant, without slackening speed or swerving or making any change 
in her direction, drove over and killed the dog. Defendant’s car barely 
missed plaintiff’s car parked against the curb. Plaintiff testified: “The 
defendant’s car made no effort to stop, or to swerve to the west and avoid 
striking my dog. I saw no indication that any brakes were applied in 
an endeavor to stop or swerve to the west and avoid striking my dog. 
At the time that I first screamed, when defendant’s car was at the place 
I have indicated, there was ample room, and ample opportunity on 
Montford Avenue where the accident happened, for defendant’s car to 
have swerved and avoided striking my dog. At that point Montford 
Avenue is forty-three feet wide from curb to curb.” 

While from the earlest times dogs have been the companions of man, 
for a long period their legal status was of low degree, and it was for- 
merly held they were not property, and hence not the subjects of larceny. 
But in more recent times this ancient doctrine has given place to the 
modern view that ordinarily dogs constitute species of property, subject 
to all the incidents of chattels and valuable domestic animals. Cruelty 
to a dog is an indictable offense. It is now well settled that an action 
for negligent injury to a dog is maintainable. 2 A. J., 761-766; Dodson 
v. Mock, 20 N. C., 146; Perry v. Phipps, 32 N. C., 259; Mowery v. 
Salisbury, 82 N. C., 175; State v. Smith, 156 N. C., 628; Scott v. Cates, 
175 N. C., 386; Wilcow v. Butt’s Drug Stores, 94 A. L. R., 726 (N. M.); 
Citizens Rapid-Transit Co. v. Dew, 40 L. R. A. (Tenn.), 518; RB. R. v. 
Woolfolk, 10 L. R. A. (N. S.), 1136 (Ga.). 

Even in the days of Blackstone, while it was declared that property in 
a dog was “base property,” it was nevertheless asserted that such prop- 
erty was sufficient to maintain a civil action for its loss. 4 BI. Com., 
236, 
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This is the first instance in which this Court has been called upon to 
consider an action for negligent injury to a dog when it has been run 
over and killed by an automobile in the street, but the established prin- 
ciple is the same as in other actions for negligent injuries to dogs, and 
has been so applied in other states, notably in Sanders v. Hayes, 128 
S. C,, 181; Flowerree v. Thornberry, 183 S. W. (Mo.), 359; Wallace v. 
Waterhouse, 86 Conn., 546; 42 C. J., 1063; Lacker v. Strauss, 226 
Mass., 579; Denny v. Randall, 202 S. W. (Mo.), 602. 

In Sanders v. Hayes, supra, it was urged that no liability should 
attach for the reason that the driver of an automobile has a right to 
presume that the dog, being possessed of agility and celerity, will take 
care of himself and get out of the way, but that Court held that “‘the 
motorist’s liability for negligence in those circumstances is tested by the 
application of the standard of due care, untrammeled by presumptions 
of any kind. (King v. Holliday, 116 S. C., 463.) In the application 
of that standard the extent to which the driver of a motor vehicle in a 
street or highway may safely rely upon the intelligence and agility of a 
dog to avoid a collision 1s a matter for the consideration of the triers 
of fact.” 

Here the plaintiff’s evidence, taken in its most favorable hght, tended 
to show that the dog had stopped in the street about six feet and nine 
inches from the curb, and was attentive to and moving toward his mis- 
tress, who was on the sidewalk; that this was easily observable by the 
driver of the on-coming car for a distance of two hundred feet; that a 
very slight turn to the left in a broad strect, free from traffic, or the 
application of brakes, would have avoided the injury, but that instead 
of doing so, the defendant drove the car without swerving or slackening 
speed, and ran over and killed the dog. There was evidence that the 
dog was of substantial market value. The contention that the plaintiff 
was guilty of contributory negligence on her own statement 1s untenable 
on this record. Plaintiff’s evidence was sufficient to require its submis- 
sion to the jury. 

It 18 proper to say that the defendant contends it was not her car that 
ran over the dog, but that of another, and that she was in no wise negli- 
gent. Plaintiff, however, testifies defendant admitted at the time that 
she killed the dog. This will be a matter for the jury. 

In Strong v. Georgia Ry. & Elec. Co., 118 Ga., 515, will be found an 
interesting tribute to the dog, and a delineation of his legal history, 
showing how “the dog has figured in mythology, history, poetry, fiction, 
and art from the earliest times to the present.” 

The life of “Jimmy Whiskers” was crushed out beneath the wheels of 
defendant’s automobile, so plaintiff contends. She complains that her 


y 
AN. 


C.] FALL TERM, 1936. 433 





APPLEWHITE Co. wv. ETHERIDGE. 


property has been destroyed by the failure of the defendant to exercise 
ordinary care to avoid the injury, and she asks compensation therefor. 
She is entitled on the evidence shown by the record to have her case 
submitted to a jury under appropriate instructions. 


There was error in granting the motion for nonsuit. 
Reversed. 





W. H. APPLEWHITE COMPANY, INC., v. W. O. ETHERIDGE. 


(Filed 23 September, 1936.) 


Constitutional Law E a— 


A statute in effeet at the time of the execution of a contract cannot be 
successfully attacked as impairing the obligations of the contract, since 
in such instance the contract is presumed to have been made with refer- 
ence to the existing law. Federal Constitution, Art. I, sec. 10. 


Constitutional Law I a— 

A statute requiring registration of a chattel mortgage in the state when 
the property, subject to a chattel mortgage registered in another state is 
removed to the state, in order to affect the rights of innocent purchasers 
for value without notice does not deprive the mortgagee of his rights in 
violation of the due process clause of the 14th Amendment to the Federal 
Constitution. 


. Chattel Mortgages B b— 


The registration of a chattel mortgage in the proper county in this 
State is constructive notice of the lien in all states except those requiring 
registration therein in order to charge purchasers for value without notice 
who purchase the property after it has been removed to such state and 
brought to rest therein. 


. Chattel Mortgages G c—Purchaser for value without notice in state 


requiring registration therein held to take property free from chattel 
mortgage registered only in this State. 

The owner of property subject to a chattel mortgage, registered in the 
proper county of this State, removed the property to Virginia, and there 
sold it to a bona fide purchaser for value without notice, who thereafter 
brought the property back to this State, where it was claimed by the 
mortgagee. The State of Virginia requires registration of chattel mort- 
gages within its jurisdiction when the property has been removed to that 
state in order to charge purchasers for value without notice. Virginia 
Code, 5197. Held: Under the law of the State of Virginia, wherein the 
sale took place, the purchaser obtained title free from the lien of the chat- 
tel mortgage, and plaintiff mortgagee is not entitled to recover in the 
action instituted in this State. 


5. Courts D a— 


Where property, subject to a chattel mortgage registered in this State, 
is removed to another state and there sold, the registration laws of such 
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state govern the rights of the purchaser, although action is instituted in 
this State by the mortgagee to recover the property upon the subsequent 
removal of the property here by the purchaser. 


AppeaL by the plaintiff from Small, J., at January Term, 1936, of 
Pasquotank. No error. 

The evidence tended to show the following: In 1929 W. H. Shackle- 
ford, then a resident of Wilson County, North Carolina, executed to the 
plaintiff, a North Carolina corporation with its principal place of busi- 
ness in Wilson County, a mortgage upon a certain sawmill and its equip- 
ment. The chattel mortgage was duly executed and recorded in Wilson 
County. In 1934, about 1 February, Shackleford removed the mort- 
gaged property to a point near St. Brides, in the State of Virginia, 
where he began to use it in a certain logging operation about 1 April of 
the same year. On or about 1 May, Shackleford moved his family to 
St. Brides, Va., where they continued to reside until some time in 
October of that year, when Shackleford sold the mortgaged property 
to the defendant. The property was delivered and the purchase price 
paid in the State of Virginia. The price paid was adequate, repre- 
senting the full value of the property. The plaintifi’s mortgage has 
never been recorded in Virginia, and the defendant at the time of the 
sale to him was without notice of such mortgage. Shortly following 
the sale, the defendant removed the property to North Carolina, where 
it has since remained, and thereafter, on 29 July, 1935, this action in 
claim and delivery was instituted. 

The court instructed the jury, in effect, that if they found the facts 
to be as shown by the evidence, they would answer the issues in favor of 
the defendant. The issues were so answered, and from judgment based 
upon the verdict the plaintiff appealed, assigning errors. 


J. H. LeRoy, Jr., for plaintiff, appellant. 
McMullan &d McMullan for defendant, appellee. 


Scurenck, J. Section 5197 of the Virginia Code provides: “No 
mortgage, deed of trust, or other encumbrance created upon personal 
property while such property is located in another state shall be a valid 
encumbrance upon said property after it is removed into this State as 
to purchasers for valuable consideration without notice and creditors 
unless and until the said mortgage, deed of trust, or other encumbrance 
be recorded according to the laws of this State in the county or corpora- 
tion in which the said property is located in this State.” 

The appellant assails the charge of the court upor. two grounds: 
First, that the Virginia statute is in contravention of the Constitution 
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of the United States; and, second, that even if constitutional, said statute 
has no extraterritorial effects, and therefore will not be enforced by 
the courts of North Carolina. 

It is contended by appellant that the Virginia statute is in contraven- 
tion of Article I, sec. 10, of the Federal Constitution, prohibiting any 
state from passing any law impairing the obligations of contracts in 
that it gives to a subsequent purchaser of the property in Virginia a 
superior title to the holder in North Carolina of a prior lien. Laws 
which are in existence at the time a contract is made cannot be said to 
impair its obligation, since in such cases the contract is presumed to 
have been made with reference to existing law. The Virginia statute 
was enacted in 1894 and the chattel mortgage to the plaintiff was exe- 
cuted in 1929. 

It is further contended by appellant that the statute impinges the 
provision of the 14th Amendment to the Federal Constitution in that it 
deprives the plaintiff of its property without due process of law. The 
validity of similar recording acts has been upheld by many of the state 
courts of last resort as well as by the Supreme Court of the United 
States. ‘“The Legislature has power to pass, repeal, or modify registra- 
tion laws from time to time. Over the subject of registration it has 
complete control, and the exercise of its power cannot be deemed an 
interference with vested rights.” Z’'atom v. White, 95 N. C., 453 (459). 
«And to the same effect is Jackson v. Lamphire, 28 U.S. (3 Peters), 280, 
7 Law Ed., 679. See, also, 23 R. C. L., at p. 172. 

But the appellant takes the position that since its chattel mortgage 
was recorded in Wilson County it was constructive notice to the world of 
its len. Whitehurst v. Garrett, 196 N. C., 154. This is true so long as 
the property remained in North Carolina, and so long as it was else- 
where than in a jurisdiction whose law requires the registration of a 
mortgage there to give it validity when the property 1s removed there- 
into. In 5 R. C. L., at p. 987, in speaking to the subject of the extra- 
territorial effect of recording, it is said: “If a chattel mortgage is valid 
where it is made, and is executed and recorded according to the laws of 
the state or country of its execution, as a general rule it will be enforced 
in the courts of another state or country as a matter of comity, although 
it 1s not executed or recorded according to the requirements of the law 
of the latter state. Where property is removed into a state other than 
in Which the mortgage thereon was executed, ordinarily the rights of the 
mortgagee are protected under the general rule stated even though subse- 
quent to its removal and without notice or knowledge of the mortgage 
others acquire rights or interests therein, unless there is in the state to 
which the property is removed a statute expressly requiring the filing or 
recording of mortgages upon property subsequently brought into the 


436 IN THE SUPREME COURT. {210 


BANK v, ROBERTSON. 


state, in which case the statute is, of course, conclusive of the question 
under consideration.” 

In the note to Mercantile Acceptance Co. v. Frank (Cal.), 57 A. L. R,, 
696, at p. 722, the exception to the general rule is clearly stated as 
follows: “The general rule which protects the lien of a chattel mort- 
gage duly filed and recorded in the state where it was executed and the 
property was then located, after its removal to another state without 
recording or filing in that state, is one of comity, and, of course, yields 
to a local statute which, by express terms or clear implication, requires 
such a mortgage to be recorded or filed within the state in order to pro- 
tect the lien as against third persons.” 

It follows that since the chattel mortgage of the plaintiff was never 
recorded in Virginia, and since the defendant was a bona fide purchaser 
for value, without notice of any lien, and the sale was begun and com- 
pleted in that state, that the defendant obtained a title to the property 
free from any lien of the plaintiff’s mortgage. 

While the forum of this action is a North Carolina court, the law of 
Virginia, the lex loct contractus, governs the issue. Hal! v. Telegraph 
Co., 1389 N. C., 369; Keesler v. Ins. Co., 177 N. C., 394; Bundy v. 
Credit Co., 200 N. C., 511. The charge in the Superior Court was in 
accord with this law. 

It should be noted that the statute under consideration refers to 
encumbrances on property “after it 1s removed” into the State of Vir- 
ginia, which would indicate that it was not intended to include encum- 
brances on property which was only transitorily or temporarily in the 
state. The word “removed,” as used, implies not only the taking of the 
property into Virginia, but also the allowing of the property to come to 
rest thereln—the gaining a situs therein. 

We have examined the exceptions taken to the evidence and find in 
them no prejudicial error. 

No error. 





THE FEDERAL LAND BANK OF COLUMBIA vy. HENRY G. 
ROBERTSON ET AL. 


(Filed 28 September, 1936.) 


1. Evidence J a—Parol evidence held competent to explain or correct 
trustee’s report of bid at foreclosure sale. 

The cestui que trust in a second deed of trust bid in the land at the 
sale under its lien. In a later suit to foreclose the first deed of trust the 
cestui que trust in that instrument, the plaintiff in this action, claimed 
that the bid at the prior foreclosure was for ‘$5.00, plus present encum- 
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brances,” and sought to hold the bidder liable for the debt secured by the 
first deed of trust. The trustee’s deed made pursuant to the prior sale re- 
cited a bid of “$5.00,” but plaintiff was allowed to introduce the “Report of 
Sale’ by the trustee and “Order of Confirmation” by the clerk, which 
tended to establish the bid as contended for by plaintiff. The cestui que 
trust in the second deed of trust offered testimony that the trustee did 
not make or authorize the report, and that it only authorized a bid of 
“$5.00.” Held: The parol evidence tending to establish the bid as being 
“85.00, without assumption of prior debt, was erroneously excluded, the 
trustee’s report, while competent in evidence, being subject to explana- 
tion, correction, or rebuttal, and the attack thereon not being collateral. 
2. Same— 


The recitation of the bid at the foreclosure sale contained in the trus- 
tee’s deed to the purchaser is not conclusive, but the true terms of the 
bid may be established by parol, 

38. Evidence D f— 

Where a trustee testifies as to the amount of a bid made at a fore- 
closure sale conducted by him, his written report of the sale is competent 
for the purpose of impeaching or corroborating his testimony, the report 
being a declaration made by him as a party to the transaction. 

4. Appeal and Error J g— 


Where a new trial is awarded on appeal. matters that may not arise 
upon a second hearing need not be determined. 


ArpraL by defendant, the Bank of Franklin, from Alley, J., at April 
Term, 1936, of Macon. 

Civil action to foreclose deed of trust and to recover deficiency judg- 
ment. 

The facts are these: 

1. On 1 September, 1924, Henry G. Robertson, then unmarried, 
executed mortgage or deed of trust to the Federal Land Bank of Colum- 
bia on lands in Macon County to secure a loan of $1,500. 

2. On 11 March, 1932, Henry G. Robertson and wife executed deed 
of trust to H. W. Cabe, trustee, on the same lands, to secure notes and 
judgments held against him by the Bank of Franklin. 

3. The other defendants are judgment creditors of the said Henry G. 
Robertson. 

4, On 26 June, 19338, the trustee foreclosed the second deed of trust 
and the Bank of Franklin became the purchaser at said sale. 

5. Upon issue joined, the jury found that the bid at said sale was 
“$5.00, plus present encumbrances.” The trustee’s deed recites a bid of 
85 00.” 

6. Over objection, the plaintiff was allowed to offer in evidence, as a 
public record, “Report of Sale” by trustee and “Order of Confirmation” 
by the clerk, which tend to support plaintiff’s allegation as to terms of 
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the bid. Exception. There was no increased bid filed with the clerk. 
Cherry v. Gilliam, 195 N. C., 238, 141 S. E., 594. 

7. The trustee offered to testify that he never made any report of the 
sale, and that his purported signature to said report was neither author- 
ized nor genuine. Objection sustained; exception. 

8. The Bank of Franklin then offered to show that it only authorized 
a bid of $5.00 for the equity of redemption; and that the assumption of 
prior encumbrances was not a part of the purchase price or bid. Objec- 
tion sustained; exception. The plaintiff offered parol testimony as to 
the terms of the bid. 

From a judgment on the verdict, the Bank of Franklin appeals, 
assigning errors. 


Gray & Christopher for plaintiff, appellee. 

George B. Patton for defendants Frank I. Murray, J. H. Stockton. 
J. FE. Rickman, C. R. Zachary, trustee, and O. C. Corbin, appellees. 

G. L. Houck and Jones & Ward for defendant Bank of Franklin, 
appellant, 


Stacy, C. J. Notwithstanding the trustee’s deed recites a bid of 
$5.00, it is competent to show by parol, or otherwise, the real considera- 
tion or the true terms of the bid. Pate v. Gaitley, 183 N. C., 262, 111 
S. E., 339. For this purpose, the report of the trustee (:f, indeed, any 
were made), whether required to be filed by law or not, is competent as 
evidence, as the trustee was a party to the transaction. It is well 
settled in this jurisdiction that when a party to a transaction makes a 
statement as to its terms, orally or in writing, the declaration may be 
offered in evidence either to corroborate or to impeach his testimony. 
Stott v. Sears, Roebuck Co., 205 N. C., 521, 171 S. E., 858; Anderson 
v. Nichols, 187 N. C., 808, 123 8. E., 86; Allred v. Kirkman, 160 N. C., 
392, 76 S. E., 244. On the other hand, such report is not sacrosanct. 
It is subject to explanation, correction, or rebuttal, by other competent 
evidence. Braddy v. Pfaff, ante, 248; Bean v. Bean, 185 N. C., 92, 
478. E., 282; Allen v. Royster, 107 N. C., 278, 12 S. E., 1384; Turner v. 
Turner, 104 N. C., 566, 10 S. E., 606. Nor would such attack upon 
said report be regarded as collateral in the present proceeding. Oliver 
v. Hood, Comr., 209 N. C., 291, 183 S. E., 657. The remark in Bank v. 
Stewart, 208 N. C., 1389, 179 S. E., 463, relied upon by plaintiff, was in 
reference to the sale and not to the report. It was error, therefore, to 
exclude appellant’s proffered testimony in regard to the terms of the bid, 
especially as plaintiff had offered parol evidence to the sarae point. 

In this view of the matter, the principal question debated on argument 
and brief, t.e., whether the doctrine of Baber v. Hanie, 163 N. C., 588, 
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80 S. E., 57, is controlling or applicable, becomes presently unnecessary 
to decide. Upon a full disclosure of the evidence, the facts may appear 
otherwise. The following citations, however, may be of interest on the 
second hearing: Annotation, 12 A. L. R., 1528; Wiltsie on Mortgage 
Foreclosures (4th Ed.), sec. 246; Decennial Digest (Mortgages), Key 
No. 282 (2). 

For the error, as indicated, in excluding appellant’s proffered testi- 
mony, a new trial must be awarded. It is so ordered. 

New trial. 





ISAAC MILLS er at. vy. METROPOLITAN LIFE INSURANCE COMPANY. 


(Filed 28 September, 19386.) 


1. Insurance E b— 


The effect of an incontestable clause in a poliey of life insurance is to 
preclude insurer from attacking the validity of the policy after the stipu- 
lated time except for such causes as are specifically allowed in the incon- 
testable clause itself. 


2. Same—Incontestable clause held to apply to disability insurance rider 
attached to policy under the language of the policy in this case. 

The policy in suit specifically excepted the rider providing disability 
insurance from the operation of the incontestable clause. The rider pro- 
viding disability insurance stipulated that the incontestability provisions 
of the policy should apply thereto. Held: The ambiguity created by the 
conflicting provisions of the policy and the disability rider as to whether 
the incontestable clause should apply to the disability insurance, must be 
resolved in favor of the insured. 


3. Same—lIncontestable clause does not bar insurer from showing that dis- 
ability originated prior to issuance of policy and was not covered. 


The disability clause of the policy in suit provided benefits upon the 
total disability of insured by bodily injury or disease “occurring and 
originating after the issuance of the policy.” The disability clause was 
subject to the incontestable clause of the policy. In a suit by insured 
upon the disability clause, insurer alleged that the disability insurance 
was procured by fraud and that the alleged disability resulted from a 
disease originating prior to the issuance of the policy and was not covered 
by the terms of the disability clause. Held: The incontestable clause pre- 
cludes insurer from attacking the validity of the disability insurance on 
the ground of fraud, but does not preclude insurer from denying the 
genuineness of the disability claimed or asserting that the alleged dis- 
ability is not covered by the terms of the policy. 


Apprat by defendant from WcKlroy, J., at March Term, 1936, of 
BuNcoMBE. 
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Civil action to recover on total and permanent disability clauses in 
supplemental contracts attached to and made parts of two life insurance 
policies. 

Upon the payment of the first annual premiums, the defendant, on 
24 June, 1925, issued to the plaintiff two $5,000 life insurance policies, 
with riders or supplemental contracts attached, each providing for dis- 
ability benefits in case of total and permanent disability, “as a result of 
bodily injury or disease occurring and originating after the issuance of 
said policy.” 

On the face of each policy is an incontestable clause in the following 
language : 

“3. Incontestability:—This policy shall be incontestable after it has 
been in force for a period of two years from its date of issue, except for 
nonpayment of premiums, and except as to provisions and conditions 
relating to benefits in the event of total and permanent disability, and 
those granting additional insurance specifically against death by acci- 
dent, contained in any supplementary contract attached to and made 
part of this policy.” 

Each rider or supplemental contract contains the following: 

“The provision of the said policy as to incontestability shall apply 
hereto, but shall not preclude the company from requiring as a condition 
to recovery hereunder, due proof of such total and permanent disability 
as entitles him to the benefits hereof.” 

During the summer of 1927, plaintiff made claim for total and perma- 
nent disability benefits under the policies above mentioned, which was 
allowed by the defendant up to and including the month of August, 
1932, when defendant notified plaintiff that no further payments would 
be made, contending that proof of claim was based upon false and 
fraudulent statements, which defendant had relied upon to its injury. 

This suit was instituted 15 September, 1934, to recover alleged dis- 
ability benefits accruing since August, 1932, under the supplemental 
contracts attached to the policies in suit. 

Denial of liability interposed by the defendant upon the ground that 
plaintiff’s disability was not the result of bodily injury or disease “oceur- 
ring and orlginating after the issuance of said policies”; and counter- 
claim pleaded for amount of benefits already paid. 

The defendant was not allowed to show its alleged defense and coun- 
terclaim because of the incontestable clauses contained im the policies. 
Exception. 

Verdict and judgment for plaintiff, from which defendant appeals, 
assigning errors. 


Joseph A. Patla and Johnston & Horner for plaintiffs, appellees. 
Harkins, Van Winkle & Walton for defendant, appellant. 
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Stacy, C. J. Do the incontestable clauses in the policies in suit pre- 
clude the defendant from showing that plaintiff’s original claim for dis- 
ability benefits was grounded on false and fraudulent statements, as 
alleged, and that a continuation of said claim—the gravamen of plain- 
tiff’s present complaint—does not fall within the terms of the supple- 
mental agreements? This calls for an analysis and construction of the 
contracts. 

With respect to the original policies, there are numerous decisions to 
the effect that an incontestable clause cuts off all defenses except those 
allowed eo nomine in the clause itself. Trust Co. v. Ins. Co., 173 N. C., 
558, 92 S. E., 706. Specifically, it has been held that an incontestable 
clause covers the defense of alleged bad health of the insured at the time 
of the delivery of the policy, as well as that of false and fraudulent 
statements alleged to have been made by the insured in his application 
and incorporated in the policy. Wamboldt v. Ins. Co., 191 N. C., 32, 
131 S. E., 395; Hardy v. Ins. Co., 180 N. C., 180, 104 8S. E., 166. The 
purpose of an incontestable clause is to set these matters at rest after 
the specified time mentioned therein. Jauney v. Ins. Co., 209 N.C, 
503, 184 S. E., 82. 

It will be observed that the instant clauses contain exceptions ‘as to 
provisions and conditions relating to benefits in the event of total and 
permanent disability.” If these exceptions stood alone, the decision in 
Smith v. Ins. Co., 209 N. C., 504, 184 8S. E., 21, would perhaps afford 
the defendant some comfort. But the incontestable clauses are brought 
forward by specific references and made parts of the supplemental con- 
tracts. Hence, to say the supplemental contracts are excepted from the 
incontestable clauses, while said clauses are specifically incorporated in 
the supplemental contracts, seems somewhat inconsistent. At any rate, 
the references are sufficiently uncertain in meaning to create an am- 
biguity. In this situation, the general rule is to adopt the construction 
more favorable to the insured (Underwood v. Ins. Co., 185 N. C., 538, 
117 S. E., 790; Bank v. Ins. Co., 95 U. S., 673), which, in the instant 
case, would cut off the defense of alleged bad health of the insured at 
the time of the delivery of the policies, and also that of false and fraudu- 
lent statements alleged to have been made as inducements to delivery. 
The holding in Smith’s case, supra, therefore may be put aside as 1n- 
apposite, 

With the view just expressed, the defendant says it has no quarrel. 
It is not contesting the validity of its contracts. Its contention 1s, that 
plaintiff’s claim is a spurious one, and that it 1s not covered by the terms 
of the contracts, but expressly excluded thereby. The provisions in the 
supplemental contracts, making the incontestable clauses applicable 
thereto, do not preclude the defendant from requiring, as a condition 
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to recovery thereunder, “due proof of such total and permanent dis- 
ability as entitles him (plaintiff) to the benefits hereof.” Carter v. Ins. 
Co., 208 N. C., 665, 182 §. E., 106. 

We are aware of no decision which would deny to a defendant the 
right to dispute the genuineness of plaintifi’s claim, or to controvert 
the question of liability under its contracts. McCabe v. Casualty Co., 
209 N. C., 577, 188 S. E., 743; Jolley v. Ins. Co., 199 N. C., 269, 
154 8. E., 400; Scarborough v. Ins. Co., 171 N. C., 353, 88 S. E., 482. 
To contend for a hmitation of the coverage clause in a policy of 
insurance is not to contest its validity. Reinhardt v. Ins. Co., 201 
N. C., 785, 161 S. E., 528; Gilmore v. Ins. Co., 199 N. C., 682, 155 
S. E., 566. This is all the defendant seeks to do in the instant case. 
Its defense is, that plaintiff’s disability was not, and is not, the result 
of bodily injury or disease “occurring and originating after the issuance 
of said policies.” Denial of coverage ought not to be confused with the 
defense of invalidity. Jns. Co. v. Conway, 252 N. Y., 447. The de- 
fendant 1s entitled to be heard on the issue of coverage and the genuine- 
ness of plaintiff’s claim. 

New trial. 





MAX YERYS v. NEW YORK LIFE INSURANCE COMPANY. 


(Filed 23 September, 1986.) 
1. Insurance E b— 


Where a disability clause in a policy of life insurance is subject to the 
incontestable clause of the policy, insurer may not set up the defense of 
invalidity in a suit on the disability clause instituted after the time 
stipulated in the incontestable clause. 


2. Judgments L b—Federal judgment held to bar plaintiff from setting up 
in State court matters presented in the suit in Federal court. 


Final judgment of the Federal court dismissing plaintiff insurer’s suit 
to have the policies of insurance in question canceled for fraud and the 
disability provisions therein stricken out, and to recover disability bene- 
fits already paid, constitute a bar to plaintiff's right to set up such mat- 
ters in insured’s action instituted in a state court on the disability clauses 
of the policies. 


8. Insurance E b— 


An incontestable clause in a policy of insurance made applicable to the 
disability provisions of the policy does not prevent insurer from setting 
up the defense that the disability sued on is not covered by the provisions 
of the disability clause, or that the claim for disability is not genuine. 

4, Appeal and Error A d— 


An appeal from a judgment sustaining a plea in bar is not premature. 
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AppreaL by defendant from McHlroy, J., at April Term, 1936, of 
BuNcoMBE, 

Civil action to recover on total and permanent disability clauses in 
two contracts of insurance. 

On 23 May, 1927, and again on 22 June, 1927, upon the payment of 
the first annual premiums, the defendant issued to the plaintiff a $5,000 
life insurance policy, each providing for disability in case of total and 
permanent disability, “provided such disability occurred after the insur- 
ance under this policy took effect and before the anniversary of the 
policy on which the insured’s age at nearest birthday is sixty.” 

On the face of each policy is an incontestable clause in the following 
language: 

“Incontestability:—This policy shall be incontestable after two years 
from its date of issue except for nonpayment of premiums and except as 
to provisions and conditions relating to disability and double indemnity 
benefits.” 

During the spring of 1929, plaintiff made claim for total and perma- 
nent disability benefits under the policies above mentioned, which was 
allowed by the defendant up to and including the month of July, 1933, 
when the defendant notified the plaintiff that no further payments 
would be made, contending that proofs of claims were based upon false 
and fraudulent statements, which the defendant relied upon to its hurt. 

This suit was instituted 26 November, 1934, to recover alleged dis- 
ability benefits accruing since July, 1983, under the policies in suit. 

Whereupon, on 27 December, 1984, the defendant filed a bill in equity 
in the United States District Court for the Western District of North 
Carolina, asking (1) that the policies in suit be canceled for fraud in 
their procurement; (2) that the provisions relating to disability and 
double indemnity benefits be stricken out; (3) that defendant recover 
amount of benefits already paid; and (4) that the plaintiff here, de- 
fendant there, be enjoined from prosecuting this action in the State 
court. The bill was dismissed because of the incontestable clauses con- 
tained in the policies; and this was affirmed on appeal to the Circuit 
Court. Vew York Life Ins. Co. v. Yerys, 80 Fed. (2d), 264. 

Thereafter, the defendant filed answer in the present action, setting 
up the defenses of invalidity and noncoverage, and pleaded counterclaim 
for benefits already paid. 

Plaintiff filed reply contending that defendant was barred from setting 
up the defenses in its answer by reason of the incontestable clauses con- 
tained in the policies and the judgment of the Federal court. 

From judgment sustaining the pleas in bar and striking out defend- 
ant’s “First and Second Further Defenses and Counterclaims,” the 
defendant appeals, assigning errors. 
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Joseph A. Patla and Johnston & Horner for plaintif’, appellee. 
Johnson, Rollins & Uzzell for defendant, appellant. 


Stacy, C. J., after statmg the case: The defense of invalidity is not 
available to the defendant in the present action. Jauney v. Ins. Co., 
209 N. C., 499, 184 8. E., 82; Wamboldt +. Ins, Co., 191 N. C.. 32, 181 
S. E., 395; Llardy v. Ins, Co., 180 N. C., 180, 104 S. E., 166, Amer. 
Trust Co. +. Ins. Co., 173 N. C., 558, 92 S. E., 706. Neither is it 
entitled to be heard again on the question of reformation or cancellation, 
nor on the subject of its counterclaims. These matters were considered 
In a forum of its own choosing. They are now res judicata. Bunker 
v. Bunker, 140 N. C., 18, 52 S. E., 237; Distributing Co. ». Carraway, 
196 N. C., 58, 1448S. E., 535; 15 R. C. L., 949, et seg. 

“It is a familar maxim that a man shall not be twice vexed for the 
same cause. If a final judgment or decree is rendered, the parties 
cannot again be heard upon any matter which was then litigated and 
determined, the controversy having passed in rem judicaiam and become 
conclusive between the parties’—ldams, J., in Harvey v. Rouse, 208 
NC, 296,105 S: Bail, 

The two questions still open for determination are (1) coverage, and 
(2) genuineness of plaintiff’s present claim. Mills v. Ins. Co., ante, 439. 

The judgment below, as we understand it, 1s to this effect. 

It is observed that the coverage clauses in the instant policies are not 
identical with those appearing in the Jills case, supra. Here, the dis- 
ability must have “occurred” after the insurance took effect, while in 
the cited case the disability must have resulted from bodily injury or 
disease “occurring and originating” after the insurance became effec- 
tive. However, as the issue of liability has not yet been determined, 
we refrain from further comment. 

An appeal from a judgment sustaining a plea in bar is not regarded 
as premature. oyster v. Wright, 118 N. C., 152, 248. If., 746; Bethell 
v. McKinney, 164 N, C., 71, 80 8. E., 162. 

Affirmed. 





C, L. SHELTON anp Husraxnd, RALPH SHELTON, Praintirrs, v. E. M. 
CODY ano J. COLEMAN RAMSEY, TrustTeEE, anp G. W. ARRINGTON, 
INTERVENER. 

(Filed 28 September, 1936.) 


Bills and Notes B b—Whether holder intended to sell notes to volunteer 
paying same after maturity held for jury under the evidence. 

Husband and wife owning land by entireties and liable on a purchase 

money deed of trust thereon, paid one of the notes secured by the deed of 
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trust, and were thereafter divorced. Intervener, the father of the hus- 
band, paid the holder the amount due on the remaining notes after 
maturity. The wife subsequently remarried, and brought this action, 
with the joinder of her second husband, to have the notes marked paid 
and the deed of trust eanceled. Intervener testified that he bought the 
notes from the holder and had demanded payment from his son, and the 
original holder of the notes testified that upen receipt of payment he 
turned the remaining notes over to intervener, except one of them, which 
he gave intervener’s son to take to intervener, and that he endorsed 
intervener’s name on the back of the deed of trust after all sums due 
had been paid. Held: While a person voluntarily paying notes after 
maturity cannot make himself the owner thereof without the consent of 
the holder, the evidence was sufficient to be submitted to the jury upon 
the question of whether the parties to the transaction intended the pay- 
ment by intervener to constitute payment and discharge or a purchase of 
the notes. 


AppraL by G. W. Arrington, intervener, from J/cE/roy, J., at Apyvil 
Term, 1936, of Manisox. Reversed. 

Action by plaintiffs against defendants Cody and Ramsey, trustee, to 
restrain a sale and to cancel a deed of trust on described land on the 
ground that the notes evidencing the debt secured had been paid. Upon 
his motion G. W. Arrington was allowed to intervene and allege that he 
was the owner and holder of the notes secured, and that same had not 
been paid, but had been sold and transferred to him by defendant Cody, 
aud were still outstanding. 

At the conclusion of the testimony offered by the intervener, the court 
sustained plaintiffs’ motion for nonsuit, dismissed the interplea, and 
rendered judgment for the plaintiffs. From this judgment imtervener 
G. W. Arrington appealed. 


Carl R. Stuart for plaintiffs. 
C. R. Edney and Ramsey & McLean for defendant, appellant. 


Devin, J. The only question presented by this appeal is whether the 
intervener has offered sufficient ‘evidence to be submitted to the jury 
that he was at the time the owner and holder of the notes secured by the 
deed of trust on the land. 

The facts out of which this controversy arose were substantially 
these: The defendant E. M. Cody conveyed a tract of land to G. R. 
Arrington and his wife, Clyde L. -\rrington, creating an estate by the 
entireties, and the said grantees executed and delivered, in part payment 
of the purchase price, a deed of trust on said land to defendant J. Cole- 
man Ramsey, trustee, to secure the payment of four notes of one hundred 
dollars each, payable to E. M. Cody. This deed of trust was dated 
12 January, 1929. Subsequently, G. R. Arrington and Clyde L. Arring- 
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ton were divorced from the bond of matrimony, and thereafter Clyde L. 
Arrington married Ralph Shelton, and she with her present husband, as 
parties plaintiffs, brought this action to restrain the sale under the 
power, alleging that the four notes had been fully paid. Thereupon 
G. W. Arrington, father of the former husband of the feme plaintiff, 
intervened, claiming to be the owner and holder of the four notes; that 
same had been purchased by him from the defendant Cody; that they 
had not been paid by the makers, and that the notes were still outstand- 
ing and the lien of the deed of trust subsisting. 

On the trial the intervener, G. W. Arrington, testified in part as 
follows: 

“I have lived on this land about four years. J recognize these papers 
(identifying the deed of trust and two of the one hundred dollar notes). 
That is the last notes. They have been in my possession. I bought 
them from E. M. Cody. I bought the papers from Mr. Cody last fall. 
Q. (by plaintiffs’ counsel): ‘What did you pay for the notes? <A. Well, 
I paid him for them or he would not sell them. I paid him stock for 
them. The value of the mules the way I traded was $75.00.’ I can’t 
say which one of those notes I paid the mule on. I can’t read or write, 
I don’t suppose I bought but one note at a time. J did not keep a 
record of it. I just bought the deed of trust. I paid $75.00 and then 
I paid a cow and a ealf, and then I paid off one note. . . . I bought 
four notes. I have four notes in my possession that I paid for the land. 
There are only two notes here. When I got these papers I told my son 
I would have to have my money, I had waited as long as I could, 
and he said, ‘You will have to get it the best way you can.” I know 
when Mrs. Shelton divided the land. It was last fall. I did not have 
the land advertised before she divided it.” On the back of the deed of 
trust appeared the name “G. W. Arrington,’ in the handwriting of 
EK. M. Cody. E. M. Cody testified that he sold the land to G. R. 
Arrington and his wife, who is now Mrs. Ralph Shelton; that they paid 
$200.00 and gave notes and deed of trust for $400.00; that G. R. Arring- 
ton “paid the first on the notes and G. W. Arrington finished paying 
them”; that neither G. R. Arrington’s wife nor her present husband 
paid anything; that G. R. Arrington paid one note in full and fifty 
dollars on the second. “I swapped mules with G. W. Arrington and 
gave him seventy-five dollars to boot, and allowed it on the debt, and 
when he got the deed of trust from me there was still $27.00 behind, and 
I gave him the remainder for a cow and calf. I did not turn all the 
notes and deed of trust over to G. W. Arrington, only the last one. I 
let G, R. Arrington have one of the notes and told him I wanted him to 
take it to G. W. Arrington. I delivered the deed of trust to G. W. 
Arrington and made the entry on the deed of trust of G. W. Arrington’s 
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name. G. R. Arrington left the notes with me. George (G. W. Arring- 
ton) stepped into the trade and I told him to take them over. G. W. 
Arrington got the last note from me.” 

Ordinarily, when a person volunteers to pay the note of another he 
eannot by such payment make himself the owner of the note without 
the consent of the holder thereof (Bank v. Craig, 68 Ohio St., 374). 
But an agreement to purchase the notes as between such third person 
and the holder will control. 8 C. J., 588; 3 R. C. L., 1287. 

When a note 1s paid by a third party after maturity, whether it is to 
constitute a payment and discharge, or a purchase, is a question of 
intention to be determined as a fact from the acts and declarations of 
the parties and from the surrounding circumstances, Wallace v. Griz- 
zard, 114 N. C., 488; Welcoxron v. Logan, 91 N. C., 449; Jones v. Bob- 
bitt, 90 N. C., 891; Brem v. Allison, 68 N. C., 412; Purnell v. Gillespie, 
126 Miss., 60. 

Here there was evidence sufficient to warrant submission to the jury 
that the notes, or some of them, were purchased by the intervener pur- 
suant to an agreement with the defendant Cody, the holder thereof. 

For the reasons herein set forth, the judgment of nonsuit as to the 
intervener, G. W. Arrington, must be stricken out, and the issue raised by 
the pleadings and supported by evidence submitted to a jury under 
appropriate instructions. 

Reversed. 





STATE vy. W. C. GODWIN. 
(Filed 23 September, 1986.) 


Criminal Law K h—Judgment of the court is in fieri during term and may 
be modified upon evidence heard in open court. 


Defendant was convicted of larceny and sentenced to four months 
imprisonment, to pay a fine and costs, and make restitution of the prop- 
erty. During the term, after defendant had paid the fine and costs but 
before he had eomplied with other terms of the judgment, the court 
found, after hearing evidence in open court, that defendant had had a 
physical altercation with prosecutrix, and modified the judgment by im- 
posing a longer prison sentence. Held: The modification of the judgment 
was within the discretionary power of the trial court, the judgment 
being in fieri during the term and being subject to modification by the 
court in its discretion as the ends of justice may require upon evidence, 
heard in open court, either as to the facts of the case or the character 
and conduct of defendant, and no part of the prison term having been 
served prior to the modification. defendant's objection that the modifica- 
tion constituted a second punishment for the same offense is untenable. 
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ApprreaL by defendant from Small, J., at April Term, 1936, of 
TyrreLt. Affirmed. 

The defendant W. C. Godwin was convicted of the larceny of two 
hogs, the property of Mrs. Della Furlough, and judgment was there- 
upon pronounced, imposing upon him four months prison sentence, 
“capias and commitment to issue at any time within two years on 
motion of the solicitor,” and the defendant was also adjudged to pay a 
fine of fifty dollars and the costs, and required to make restitution of 
the stolen property. The defendant paid the fine and costs but did not 
comply with the other portions of the sentence. 

During the same week and term, following an investigation in open 
court, and after hearing evidence of both the prosecuting witness and 
the defendant, the court entered the following judgment: 

“It appearing to the court, and the court finding as a fact, that since 
passing sentence on W. C. Godwin on Tuesday, 21 April, he and Mrs. 
Della Furlough, the prosecuting witness in the case against him for 
larceny, have had a physical altercation, he being a man 46 years of 
age, Weighing 223 pounds, and she a woman, 53 years of age, weighing 
115 pounds; therefore, the judgment rendered on Tuesday, 21 April, 
in Minute Docket for Tyrrell County, labeled ‘The Year 1924,’ on 
p. 266, in the court’s discretion, is set aside and judgment and sentence 
is passed as follows: 

“The judgment of the court is, that the defendant be confined at the 
District Camp and assigned to work under the supervision of the State 
Highway and Public Works Commission for a term of six months. 

“It is further ordered that the defendant pay a fine of $50.00 and 
cost and return to the sheriff of Tyrrell County the black hog in ques- 
tion, for Mrs. Della Furlough, and pay $10.00 for having the hog cared 
for while in the custody of the sheriff. It is further ordered that the 
defendant pay the clerk of the Superior Court, for the benefit of Mrs. 
Furlough, $6.50 for the sandy pig in question.” 

From the last quoted judgment the defendant appealed. 


Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Burton for State. 
H. S. Ward and J. Ernest Norris for defendant. 


Devin, J. The defendant has abandoned all other exceptions save 
the one with respect to the final judgment, and presents the single ques- 
tion as to the power of the court to change the origina. judgment and 
impose a longer prison sentence. 

The general power of the court over its own judgments, orders, and 
decrees in both civil and criminal cases, during the existence of the 
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term at which they are first made, is undeniable. Hx parte Lange, 
18 Wall., 163. 

Until the expiration of the term the orders and judgments of the 
court are in fieri, and the judge has power, in his discretion, to make 
such changes and modifications in them as he may deem wise and appro- 
priate for the administration of justice, and to this end he may hear 
further evidence, in open court, both as to the facts of the case and as to 
the character and conduct of the defendant. Jn re Brittain, 93 N. C., 
587; S. uv. Manly, 95 N. C., 661; S. v, Stevens, 146 N. C., 679; Cook 
v. Tel. Co., 150 N. C., 428. 

The defendant, however, contends that when a portion of the first 
judgment has been complied with, as by the payment of the fine im- 
posed, a different rule should obtain, in accord with the just prineiple 
that no man should be twice punished for the same offense. 8 R.C. L., 
244; 8. v. Crook, 115 N. C., 760; S. v. Warren, 92 N. C., 825; Bx parte 
Lange, supra. 

But here the court had power to punish by both fine and imprison- 
ment. There was no modification of the sentence with respect to the 
payment of a fine and costs and restitution of the stolen property. 
Though the fine lawfully imposed in both judgments was paid, no part 
of the prison sentence had been served. In no view could the defendant 
be said to have been required to suffer twice for the same offense. 

The modification of the judgment during the term was within the 
power and the sound discretion of the trial judge. 

Judgment afhrmed. 





LEE WATKINS, DR. FRED HERBERT, A. M. SIMONS, J. C. TOWNSON, 
AND OTUERS, CITIZENS AND TAXPAYERS OF CITEROKEE COUNTY, Vv. JOSH 
JOHNSON, W. R. DOCKERY, and W. P. ODUM, CONSTITUTING TIIE 
BOARD OF ELECTIONS OF CHEROKEE COUNTY. 


(Filed 23 September, 1936.) 


Counties B b—Legislature has power to provide that one county commis- 
sioner shall be elected from each of three districts of a county. 

Ch. 526, Public-Local Laws of 19385, providing that Cherokee County 
should be divided into three districts and that one county commissioner 
should be nominated and elected by the qualified voters of each of the 
districts, is constitutional as a valid exercise of legislative power over 
municipal corporations, the General Assembly being given express power 
by Art. VII. sec. 14, to change and modify the provisions of Art. VII, 
sec, 1, relating to number and election of county commissioners. 
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APPEAL by the plaintiffs from judgment of Harding, J., sustaining 
demurrer entered at Chambers in Waynesyille, 16 July, 1936, From 
Cueroker. Affirmed. 


Edwards & Leatherwood for plaintiffs, appellants. 
J.D. Mallonee for defendants, appellees, 


Scuenck, J. This is an action brought by taxpayers of Cherokee 
County against the Board of Elections of said county to restrain the 
putting into effect the provisions of chapter 526, Public-Local Laws of 
1935, upon the ground that said act is unconstitutional and void. The 
complaint alleges that the defendants “are proceeding to carry out and 
put in effect the provisions” of said act and pray judgment “that said 
chapter 526 of the Public-Local Laws of 1935 be declared unconstitu- 
tional and void,” and that “the defendants and each of them be re- 
strained and enjoined from in any manner putting into effect and carry- 
ing out the provisions” of said act. 

The defendants demurred to the complaint upon the ground that “the 
act referred to . . . was duly and regularly passed in accordance 
with the Constitution of the State of North Carolina, Article VII, 
sec. 14, and is valid and within the legislative power,” and for that 
reason the complaint “does not set forth facts sufficient to constitute a 
cause of action.” 

The act under consideration reads: 


“The General Assembly of North Carolina do enact: 


“Srction 1. That for the purpose of the nomination and election of 
the members of the Board of County Commissioners of Cherokee County 
the said county is hereby divided into three districts, one commissioner 
to be nominated and elected in and from each district, the districts to 
be numbered and designated as follows: 

“District Number One to be composed of Valleytown Township; 
District Number Two to be composed of Tomotla Precinct, Murphy 
North Ward, Murphy South Ward, Brasstown Precinct, Peachtree 
Precinet, and Burnt Meeting House Precinct; District Number Three 
to be composed of all of the other precincts of Cherokee County. 

“Sec. 2. That at the next primary or convention to be held in 
Cherokce County for the nomination of county officers, and every two 
years thereafter, there shall be nominated by each of the political par- 
ties of Cherokee County one commissioner for each of the three districts 
herein provided for in section one of this act and those participating in 
said primary or convention, both as candidates and voters, shall be 
restricted to the qualified voters of said district. The candidate so 
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nominated from his district shall be declared to be the candidate of his 
political party and duly nominated for the general election in his 
district. 

“Sec. 3. That the candidates so nominated from the respective dis- 
tricts shall in the general election be voted on only by the qualified 
voters of each of said districts, and one commissioner from each of said 
districts shall be declared elected a county commissioner of Cherokee 
County. 

“Sec. 4. That the three commissioners elected in and by said dis- 
tricts shall be and constitute the Board of County Commissioners of 
Cherokee County. 

“Sec. 5. That all laws and clauses of laws in conflict with the pro- 
visions of this act are hereby repealed. 

“Sec. 6. That this act shall be in full force and effect from and 
after its ratification. 

“Ratified this the 10th day of May, A.D. 1955.” 

It is contended by the plaintiffs that this act is in contravention of 
section 1, Article VII, of the Constitution of North Carolina, which 
reads: “Section 1. County Officers. In each county there shall be 
elected biennially by the qualfied voters thereof, as provided for the 
election of members of the General Assembly, the following officers: A 
treasurer, register of deeds, surveyor, and five commissioners,” 

The eonteution of the plaintiffs might be maintained but for section 
14 of Article VII of the Constitution of North Carolina, which reads: 
“Sec. 14. Powers of General Assembly Over Municipal Corporations. 
The General Assembly shall have full power by statute to modify, 
change, or abrogate any and all of the provisions of this article, and 
substitute others in their place, except sections seven, nine, and thir- 
teen.” 

Since the adoption of the aforesaid section 14, by the Constitutional 
Convention of 1875, there have been many decisions of this Court up- 
holding legislation modifying, changing, and abrogating the provisions 
of Article VII. We are of the opinion, and so hold, that the act under 
consideration falls well within the full power given the General Assem- 
bly by section 14, Article VII of the State Constitution, and, therefore, 
that his Honor ruled correctly in holding that it was a valid and sub- 
sisting law, and in overruling the demurrer. See Harriss v. Wright, 
121 N. C., 172; -Ludit Co. v. McKenzie, 147 N, C., 461; Commissioners 
v. Commissioners, 165 N. C., 6382; Woodall v. Highway Com., 176 
Ne G., Ofte Tyrrell 9; Tlolloway, 182%. C., 64; State-ex vel.-O'N eal v. 
Jennette et al, 190 N. C., 96; Bilis v. Greene, 191 N.C., 761. 

Affirmed, 
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STATE vy. L. A. YOUNG. 
(Filed 23 September, 19386.) 


1. Criminal Law G i—Handwriting expert should be allowed to give rea- 
sons for his opinion based upon comparison of writings. 


Where the conclusion of a handwriting expert to the effect that the 
forgery in question was not executed by defendant is properly admitted 
in evidence, it is error for the court to exclude from the evidence the 
testimony of the expert as to the reasons upon which ke based his con- 
clusion, since such testimony tends to strengthen and enhance his testi- 
mony and afford the jury an opportunity to determine the soundness of 
his conclusion. 

2. Criminal Law L f— 


The admission in evidence of testimony of a handwriting expert as to 
some of the reasons for his conclusion that the forgery in question was 
not executed by defendant does not cure error in the exclusion of his 
testimony as to other reasons for his conclusion. 


Appear by the defendant from McElroy, J., at March Term, 1936, of 
Buncomsr. New trial. 


Attorney-General Seawell and Assistant Attorney-General McJlullan 
for the State. 
Ff. Alley, Jr., and Jones & Ward for defendant, appellant. 


Scurenck, J. The defendant was convicted upon a two-count bill of 
indictment charging him with forging and uttering a forged check pur- 
porting to have been drawn on the account of the Asheville Construction 
Company with the First National Bank and Trust Company of Ashe- 
ville, and, as is stated in appellant’s brief, “there was no question but 
what the checks introduced by the State were forged. The only ques- 
tion was as to whether or not the defendant was the guilty party.” 

G. A. DeLand, introduced as a witness for the defendant, was found 
by the court to be a handwriting expert, and, after testifving that he 
had seen the defendant write and had examined checks admittedly 
signed by him, was asked the following question and made the follow- 
ing reply: 

“Q. I wish you would state whether or not, in your opinion, having 
seen L. A. Young write his name and other instruments, whether or 
not the name, Raymond C, Williams, on the back of the alleged forged 
checks is in the handwriting of L. A. Young? 

“A. It is not, because the writing on the back of the checks is a 
smooth, even, fast writing, and the endorsements on all these checks 
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show considerably more training in handwriting than L. .A. Young 
could possibly exhibit at one time.” 

To the latter part of the answer, giving the reasons of the witness for 
his opinion, the court sustained an objection lodged by the State. And 
later in his testimony, in explaining why he was of the opinion that the 
endorsement of the check alleged to have been forged was not in the 
handwriting of the defendant, the witness testified: “I find that in the 
small letter ‘a’ there is a difference. It is written two ways, open at the 
top and closed at the top. There is a natural deviation. We find in 
specimen submitted that the ‘a’s’ in practically every instance are closed. 
Once or twice we find a small opening at the top, but the tendency 1s 
toward closed. There is a certain set way of making those ‘a’s”” The 
court likewise sustained the objection of the State to the foregoing test1- 
mony, and, upon motion of the State, struck from the record both of the 
quoted reasons given by the witness for his opinion. This action of the 
court 1s duly assigned as crror by the defendant, and we are of the opin- 
ion, and so hold, that such assignment of error must be sustained. 

Our holding is based upon the fact that the conclusion of a hand- 
writing expert as to the authenticity or nonauthenticity of a signature, 
standing alone, might be of little or no probative force, but if his con- 
clusion be supported by cogent reasons, it would be strengthened and its 
value as evidence correspondingly enhanced. When the reasons of the 
witness are given, the jury are afforded a better opportunity to deter- 
mine the soundness of his conclusion. 

In L. R. A., 1918-D, at page 647, it is written: ““The evidence of an 
expert in handwriting is of two classes: (1) Where he simply gives 
his opinion—which necessarily has only the weight of his learning and 
character as recognized by the jury; (2) where he gives the reasons on 
which his opinion is based. An expert witness in handwriting may give 
the reasons on which he bases his opinion. It is reversible error to 
refuse to allow him to give the reasons for his opinion, or to conduct the 
trial in such a manner that he is unable to give connected reasons for his 
opinion.” See, also, People v. Molineux, 58 N. Y. Supp., 155; Venuto 
v. lazzo, 182 N. Y. Supp., 1066; State v. Myno, 68 Kan., 348. 

The fact that the witness was allowed, without objection, to explain to 
some extent how and why he reached the conclusion that the check 
alleged to have been forged was not endorsed by the defendant does not 
render harmless the striking from the record of a portion of his explana- 
tion or of some of the reasons given. 

New trial. 
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THE TENAS COMPANY vy. CITY OF ELIZABETH CITY. 
(Filed 28 September, 1986.) 


1. Taxation C b—Evidence held for jury on question of whether personalty 
of nonresident acquired situs here for purpose of taxation. 


The evidence on behalf of defendant city tended to show: Plaintiff, a 
nonresident corporation, purchased certain motor boats from a resident of 
this State who had theretofore listed and paid personal property taxes 
thereon to defendant city. After the purchase of said boats, plaintiff 
continued to use them on the sounds and rivers of this State and the 
State of Virginia in transporting and delivering goods of plaintiff, as they 
had been employed by plaintiff before their purchase under the terms of a 
contract with their former owner. Plaintiff did not remove the boats to 
the state of its incorporation or elsewhere, but continued to return them 
each week-end to defendant city and tie them up at its docks and wharves 
Within the city. Held: In plaintiff’s action to recover personal property 
taxes paid defendant city on said motor boats, the evidence was sufficient 
to be submitted to the jury on the question of whether said personal 
property acquired a situs within the city for the purpose of taxation, and 
were therefore subject to taxation by the city under the exception to the 
general rule that personal property is subject to taxation at the place of 
the domicile of the owner. 

2. Appeal and Error G c— 

Exceptions not discussed in appellant's brief are deemed abandoned. 

Rule 28, 


ApresL by plaintiff from Small, J., at March Term, 1936, of 
Pasquotank. No error. 

This is an action to recover the sum of $900.00 paid by the plaintiff 
to the defendant on 25 January, 1935, under protest, for taxes levied 
by the defendant for the year 1984, on certain motor boats or vessels 
owned by the plaintiff, on the ground that said taxes were unlawfully 
levied by the defendant, for the reason that the city of Elizabeth City 
was not the situs for purposes of taxation of said motor boats or vessels 
on 1 April, 1934, 

At the trial it was admitted that the plaintiff is a corporation, organ- 
ized under the laws of the State of Delaware, with its principal office 
in the city of Wilmington in said state, and that the defendant is a 
municipal corporation, organized under the laws of the State of North 
Carolina, with authority to levy and collect taxes for municipal pur- 
poses on property, real and personal, located within its corporate limits. 

It was further admitted that the plaintiff was the owner on 1 April, 
1934, of the motor boats or vessels which were assessed for taxation by 
the defendant for the year 1934; that the taxes levied on said motor 
boats or vessels by the defendant for the year 1934, amounting to the 
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sum of $900.00, were paid by the plaintiff on 25 January, 1935, under 
protest; that demand was duly made by the plaintiff for the refund by 
the defendant of the amount of said taxes; and that such demand was 
refused by the defendant prior to the commencement of this action. 

Evidence was offered by both plaintiff and defendant tending to sup- 
port their respective contentions with respect to the situs for purposes 
of taxation of the motor boats or vessels owned by the plaintiff on 1 
April, 1934. 

The issue submitted to the jury was answered as follows: 

“Did the boats in question, for purposes of taxation for the year 1934, 
have their situs in Elizabeth City? Answer: ‘Yes.’” 

From judgment that it take nothing by its action against the defend- 
ant, the plaintiff appealed to the Supreme Court, assigning errors in 
the trial. 


M. B. Simpson and R. Clarence Dozier for plaintiff. 
J.W. Jennette and J. H. Hall for defendant. 


Connor, J. On its appeal to this Court the plaintiff assigns as error 
the refusal of the trial court to instruct the jury, as requested by it, in 
writing and in apt time, that “if you believe all the evidence, and find 
the facts to be as the evidence tends to show, you will answer the issue 
‘No,’ a} 

This assignment of error cannot be sustained. 

There was evidence at the trial tending to show that on 28 February, 
1934, the plaintiff, the Texas Company, a corporation organized under 
the laws of the State of Delaware, with its principal office in the city 
of Wilmington in said state, purchased from M. L. Clark, a resident of 
Elizabeth City, in the State of North Carolina, five motor boats, which 
had theretofore been used by the plaintiff, under a contract with the 
sald M. L. Clark, in the conduct of its business in Elizabeth City, 
N.C. After their purchase, the plaintiff continued to use said motor 
boats in the conduct of its business in Elizabeth City, and was so using 
said motor boats on 1 April, 19384. The said motor boats had not been 
removed by the plaintiff from Elizabeth City, N. C., to the city of Wil- 
mington, Del., or elsewhere. They made trips constantly from the date 
of their purchase to the time of the trial, on the sounds and rivers of 
North Carolina and Virginia, transporting and delivering for the plain- 
tiff oils, gasoline, and other petroleum products, but returned each week 
to Elizabeth City, where they were tied up at the docks and wharves of 
the plaintiff in said city, during each week-end. 

Prior to 28 February, 1934, M. L. Clark, as owner of said motor 
boats, listed the same for taxation by the defendant, the city of Eliza- 
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beth City, and paid the taxes levied on said motor beats annually by 
said city. On 1 April, 1934, the plaintiff lsted for taxation by the 
defendant all its property, real and personal, located within the corpo- 
rate limits of Elizabeth City, other than the motor boats which it had 
purchased from M. L. Clark on 28 February, 1934. The city of Eliza- 
beth City sted or caused to be listed the said motor boats as the prop- 
erty of the plaintiff, at an assessed valuation of $60,000, and levied taxes 
for the year 1934 at the same rate as was levied by the said city on all 
property, real and personal, within its corporate limits. 

The evidence tending to show that the actual sttus for purposes of 
taxation on 1 April, 1934, of the motor boats owned by the plaintiff at 
said date, was Elizabeth City, in the State of Norta Carolina, was 
properly submitted to the jury, under a charge which correctly applied 
the law to the facts as they should be found by the jury from the evi- 
dence. See JJechlenburg County v, Stercht Bros, Stores, Inc., ante, 79, 
185 S$. E., 454, and cases cited in the opinion in that case by Clarkson, 
J. See, also, Johnson Oil Refining Co. v. State of Oklahoma, 290 U.S., 
158, 78 L. Ed., 238, and cases cited in the opinion in that case by 
Hughes, C. J. 

The sttus of personal property for purposes of taxation is ordinarily 
the domicile of the owner. Where, however, the owner maintains said 
property in a jurisdiction other than that of his domicile, in the conduct 
of his business within such jurisdiction, the situs of said property for 
purposes of taxation is its actual situs, and not that of his domicile. The 
exception to the general rule is now universally recognized by the courts, 
both Federal and state. 

Assignments of error appearing on the record, although based upon 
exceptions duly taken at the trial, but not discussed in the brief of 
appellant, filed in this Court, are deemed to have been abandoned, and 
for that reason have not been considered by this Court. Rule 28. 

The judgment in the instant case is affirmed. 

No error. 





R. O. MERCER, ADMINISTRATOR, y. ELLA K. WILLIAMS, EXEcuTRIX, ET AL. 


(Filed 23 September, 1936.) 


1. Appeal and Error B b— 
The theory of trial in the lower court is controlling on appeal. 
2. Negligence A c—Ordinarily, lessor is not liable to lessee for injuries 
resulting from disrepair of premises. 


The evidence tended to show that plaintiff's intestate. a lessee of the 
premises, was injured and killed when a part of a parapet wall on top of 
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the leased premises fell through the roof and the two intervening floors of 
the building and crushed intestate while he was on the first floor of the 
building, that the wall had been weakened by a fire which had destroyed 
the adjacent building 48 days previously, and that the wall was blown 
over in a severe windstorm. Held: In the absence of allegations and 
evidence that the lessors failed to give notice of known or latent defects, 
or that lessors failed to repair the premises in breach of a covenant to 
repair, defendants’ motion to nonsuit was properly sustained. 
8. Landlord and Tenant B c— 

Under the common law rule obtaining in this jurisdiction, a lessor is 

under no implied covenant to repair the premises. 
4. Negligence A c— 

The general rule is that a landlord is not liable to his tenant for per- 
sonal injuries sustained by reason of a defective condition of the demised 
premises unless the landlord contracts to repair and the tenant is injured 
as a result of work negligently done in the landlord's undertaking to 
repair. 


APPEAL by plaintiff from Cowper, Special Judge, at May Term, 1936, 
of PasQvoTank, 

Civil action to recover damages for death of plaintiff’s intestate, 
alleged to have been caused by the neghgent failure of defendants to 
repair leased premises In breach of covenant to repair, or to give notice 
of known defects, 

In September, 1933, plaintifi’s intestate and D. D. Dudley leased from 
P. H. Williams and Mrs. Eldora Sharber a three-story brick building in 
Elizabeth City, known as the Kramer Building, for the purpose of con- 
ducting a retail hardware business therein, under the name of Carolina 
Hardware Company. “The contract was oral. They rented the build- 
ing at $35.00 a month in advance and they were to do all the necessary 
repairs.” 

Adjoining and bounding the Kramer Building on the north was the 
Flora Building. The roof of the Flora Building was 10 or 12 feet 
higher than the roof of the Kramer Building, and, by permission of 
the owners, there was superimposed upon the top of the northern wall of 
the Kramer Building a “parapet wall” from 8 to 14 feet in height. 

On 10 February, 1934, the Flora Building was destroyed by fire, and 
the parapet wall, above mentioned, was left standing in a weakened and 
damaged condition. 

On 20 March, 1934, during a severe windstorm, a section of this 
parapet wall, near the center and approximately ten feet square, col- 
lapsed upon the roof of the Kramer Building, crashed through said 
roof and the two intervening floors, fell upon plaintiff’s intestate and 
killed him, who, at the time, was on the first floor of the leased premises. 
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Shortly after the fire, and again fifteen or twenty days later, the 
chief of police and assistant building inspector of Elizabeth City, in the 
discharge of his duties, examined the parapet wall in question and 
reported to Mr. Williams that “the wall was all right and safe and there 
was not any danger in it.” In the meantime, however, the defendants 
had filed claim with the insurance company for $700, contending that 
the parapet wall would have to come down. This claim was finally 
adjusted for $200. 

From judgment of nonsuit entered at the close of all the evidence, 
plaintiff appeals, assigning errors. 


MacLean, Pow & Emanuel, M. B. Simpson, and R. Clarence Dozver 
for plaintiff, appellant. 

Thompson & Wilson and McMullan & McMullan for defendants, 
appellees, 


Stacy, C. J. In view of the trial theory of the case, which is con- 
trolling on appeal (In re Parker, 209 N. C., 693, 184 S. E., 532), it is 
not perceived, upon the allegations presently appearing, how the de- 
fendants can be held lable for plaintiff’s intestate’s death, unfortunate 
and distressing as it was. The allegation of negligent failure to repair 
the demised premises, in breach of a covenant to do so, 1s not made out. 
Improvement Co. v. Coley-Bardin, 156 N. C., 255, 72 8. E., 312. Nor 
is it established by the evidence that the defendants neg-igently omitted 
to give notice of known or latent defects. Gather v. Generator Co., 121 
N. C., 384, 28 S. E., 546. 

The plaintiff relies upon the unusuality of the situation and concedes 
that the general rule of hability as between landlord and tenant is not so 
favorable to a recovery. IHudson v. Silk Co., 185 N. C., 342, 117 8. E., 
165. Indeed, the cases of Tucker v. Yarn Mill, 194 N. C., 756, 140 
S. E., 744, and Fields v. Ogburn, 178 N. C., 407, 100 S. E., 583, would 
seem to be sufficiently in point and illustrative of the principles involved 
to preclude a disturbance of the judgment of nonsuit. 

At the common law, which obtains in this jurisdiction, a lessor is 
under no imphed coyenant to repair, or to keep in repair, the demised 
premises. Improvement Co. v, Coley-Bardin, supra. And even with 
an express agreement to repair, liability for personal injuries to the 
tenant, his family, servants, or guests, sustained by reason of its breach, 
is ordinarily held to be beyond the terms of such agreement and not 
within the contemplation of the parties. Jordan v. Miller, 179 N. C., 
73, 101 S. E., 550. Damages arising from such injuries are usually 
regarded as too remote, whether the action against the landlord be in 
contract or in tort. 16 R. C. L., 1095. The general rule is, that a 
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landlord is not liable to his tenant for personal injuries sustained by 
reason of a defective condition of the demised premise, unless there be 
a contract to repair which the landlord undertakes to fulfill and does 
his work negligently to the injury of the tenant. Fvelds v. Ogburn, 
supra; Colvin v. Beals, 187 Mass., 250. 

The facts alleged and shown are not sufficient to take the case out of 
the general rule, hence on the record as presented, we are of opinion 
the judgment of nonsuit was properly entered. 


Affirmed. 





STATE vy. MARTIN MOORE. 


(Filed 28 September, 1936.) 


1. Criminal Law L e— 

An appeal from a judgment in a criminal prosecution must be taken to 
the term of the Supreme Court commencing next after the rendition of 
the judgment, and the appeal docketed fourteen days before the call of the 
district to which it belongs. 


2. Same— 


Where, from lack of time or for other cogent reason, a case is not ready 
for hearing in accordance with the Rules of Court, appellant may, within 
the time prescribed. file the record proper and move for certiorari, which 
motion is addressed to the discretion of the Court. 


3. Criminal Law L d— 
Where the record and transcript are not docketed in the Supreme Court 
at the proper time, and no certiorari is allowed, the Superior Court, on 
proper notice, may adjudge the appeal abandoned on proof of such facts. 


4, Criminal Law L e— 


An order of the Superior Court enlarging the time for serving state- 
ment of case on appeal and exceptions thereto or countercase, C. S., 648, 
as amended by ch. 97, Public Laws of 1921, does not affect the Rules of 
Court prescribing the term to which the appeal must be taken and the 
time within which the appeal must be docketed. 


5. Same— 


The Rules of Court governing appeals are mandatory and must be 
uniformly enforced, and they may not be set at naught by act of the 
Legislature, order of the Superior Court, or by consent of litigants or 
counsel. 


6. Same—Motion for certiorari allowed under the facts of this case. 


Defendant, convicted of a capital crime at a term of court commencing 
two weeks before the next succeeding term of the Supreme Court, failed 
to docket his appeal within the time prescribed or to docket the record 
proper and move for certiorari. The State moved to dismiss, and defend- 
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ant entered a counter-motion for certiorari. Held: Although the appeal 
is subject to dismissal under the Rules of Court, the State’s motion is 
held in abeyance and defendant’s motion for certiorari allowed, since the 
life of defendant is at stake. 


Morton by State to docket and dismiss appeal. 
Counter-motion by defendant for certiorart to have case brought up 
from Buncombe Superior Court and heard on appeal. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Sanford W. Brown for defendant. 


Stacy, C. J. At the August Term, 1936, of Buncombe Superior 
Court, which convened 17 August, the defendant herein, Martin Moore, 
was tried upon indictment charging him with the murder of one Helen 
Clevenger, which resulted in a conviction of murder in the first degree 
and sentence of death. From the judgment thus entered, the defendant 
gave notice of appeal to the Supreme Court, and by consent was allowed 
45 days within which to make out and serve his statement of case on 
appeal, and the solicitor was given 30 days thereafter to prepare and 
file exceptions or countercase. 

The Fall Term of this court commenced 31 August, and the call of 
the docket from the Nineteenth District, the district to which the appeal 
belongs, was scheduled for Wednesday, 9 September. 

Observing that no appeal bond had been filed (Rule 6, sec. 1), that no 
application had been made by the defendant to appeal in forma pauperis 
(S. v. Stafford, 203 N. C., 601, 166 8S. E., 734), and that the record 
proper had not been docketed as a basis for motion for certiorari to 
preserve the right of appeal as required by the rules (S. v. McLeod, 
209 N. C., 54, 182 S. E., 718; 8S. v. Harris, 199 N. C., 377, 154 S. E., 
628), the Attorney-General of the State and the solicitor of the district, 
on 5 September, supererogatorily notified counsel for defendant that 
motion to docket and dismiss the appeal would be made on 9 September, 
which was done. On the following day, 10 September, counsel for 
defendant appeared and moved for certiorart. 

Under the settled rules of procedure, an appeal from a judgment 
rendered prior to the commencement of a term of the Supreme Court 
must be brought to the next succeeding term; and, to provide for a 
hearing in regular order, it is required that the appeal shall be docketed 
here fourteen days before entering upon the call of the district to which 
it belongs, with the proviso that appeals in civil cases (but not so in 
criminal cases) from the First, Second, Nineteenth, and Twentieth 
Districts, tried between the first day of January and the first Monday in 
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February, or between the first day of August and the fourth Monday in 
August, are not required to be docketed at the immediately succeeding 
term of this Court, though if docketed in time for hearing at said first 
term, the appeal will stand regularly for argument. Rule 5, Vol. 200, 
p. 816, as amended, Vol. 203, p. 856; S. v. Trull, 169 N. C., 363, 
85 8. E., 138. 

The single modification of this requirement, sanctioned by the de- 
cisions, is, that where, from lack of sufficient time or other cogent 
reason, the case is not ready for hearing, it is permissible for the 
appellant, within the time prescribed, to docket the record proper and 
move for a certiorari, which motion may be allowed by the Court in its 
discretion, on sufficient showing (S. v. Angel, 194 N. C., 715, 140 S. E,, 
727), but such writ is not one to which the moving party 1s entitled as 
a matter of right. S. v. Farmer, 188 N. C., 248, 124 S. E., 562. The 
issuance of a writ of certiorari, however, does not perforce change the 
time already fixed by agreement of the parties, or by order of court, for 
serving statement of case on appeal, and exceptions or countercase. 
Smith v. Smith, 199 N. C., 468, 154 8. E., 737, 

If the record and transcript are not docketed here at the proper time 
and no certiorart is allowed, the court below, on proof of such facts, 
may, on proper notice, adjudge that the appeal has been abandoned, 
and proceed in the cause as if no appeal had been taken. S. v. Taylor, 
194 N. C., 738, 140 8. E., 728; Dunbar v. Tobacco Growers, 190 N. C., 
608, 180 S. E., 505; Jordan v. Simmons, 175 N. C., p. 540, 95 S. E,, 
919; Avery v. Pritchard, 93 N. C., 266. 

Nor is the situation bettered when the time for serving statement of 
case on appeal and exceptions thereto or counter-statement of case is 
enlarged by order of the judge trying the case as he is authorized, in 
his discretion, under C. S., 643, as amended by chapter 97, Pubhe Laws 
1921, to do, for this statute gives him no more authority to abrogate the 
rules of the Supreme Court than litigants or counsel would have to 
impinge upon them by consent or agreement. Waller v. Dudley, 193 
N. C., 354, 187 8S. E., 149; Cooper v. Comrs., 184 N. C., 615, 113 S. E., 
569, 

We have held in a number of cases that the rules of this Court, govern- 
ing appeals, are mandatory and not directory. Calvert v. Carstarphen, 
133 N. C., 25, 45 S. E., 353. They may not be disregarded or set at 
naught (1) by act of the Legislature (Cooper v. Comrs., supra), (2) by 
order of the judge of the Superior Court (Waller v. Dudley, supra), 
(3) by consent of litigants or counsel. S. v. Farmer, supra. The Court 
has not only found it necessary to adopt them, but equally necessary to 
enforce them and to enforce them uniformly. Womble v. Gin Co., 194 
N. C., 577, 140 S. E., 230. See Porter v. BR. #., 106 N. C., 478, 11 
S. E., 515, for summary of the decisions. 
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In the case at bar, the defendant’s appeal was due to be heard, or the 
Court informed as to why it was not ready for hearing, at the call of 
the Nineteenth District, which was on 9 September. The motion of the 
Attorney-General, therefore, is well advised and is supported by numer- 
ous authorities. S. v. Crowder, 195 N. C., 835, 142 8. E., 222; 8. v. 
Trull, supra; Pruitt v. Wood, 199 N. C., 788, 156 S. E., 126; Pentuff 
v. Park, 195 N. C., 609, 143 S. E., 189; Womble v. Gin Co., supra; 
Trust Co. v. Parks, 191 N. C., 268, 131 8, E., 687; Finch v. Comrs., 
190 N. C., 154, 129 S. E., 195. 

On the other hand, the defendant’s life is at stake; he shows merit; 
and while he offers little or no excuse for his laches, still we are dis- 
posed to hold the State’s motion in abeyance, and to grant him his writ. 
This will issue, and the cause will be set for hearing, tentatively at least, 
at the end of the call of the Seventh District at the present term. 

Certiorari allowed. 





M. G. WRIGHT, Trapinc as WRIGHT PURITY ICE AND FUEL COMPANY, 
vy. D. PENDER GROCERY COMPANY. 


(Filed 23 September, 1936.) 
1. Negligence D d—Instruction held for error in failing to charge that 


contributory negligence bars recovery if it concurs in producing injury. 

An instruction that the burden was on defendant to prove that plain- 
tiffs negligence was the proximate cause of the injury in order for de- 
fendant to sustain the defense of contributory negligence is held errone- 
ous for failing to instruct on the element of concurrinz or codperating 
negligence, it not being necessary that contributory negligence be the sole 
proximate cause of the injury in order to bar recovery, it being sufficient 
if such negligence is one of the proximate concurring causes of the injury. 

2. Appeal and Error J e— 


An erroneous instruction upon a defense raised by the answer and 
supported by defendant’s evidence cannot be held harmless upon defend- 
ant’s appeal upon plaintiff's contention that the error was immaterial 
because defendant’s evidence was insufficient to support the defense. 


APPEAL by defendant from Small, J., at March Term, 1936, of 
Pasquotank. New trial. 

Action to recover damages for Injury to plaintiff’s truck, alleged to 
have been caused by the negligence of the defendant. 

Upon allegations of negligence, contributory negligence, and damages, 
and the testimony 1n support thereof, appropriate issues were submitted 
to the jury and all answered in favor of the plaintiff, and from judgment 
in accordance therewith defendant appealed. 
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J. H. LeRoy, Jr., for plaintiff, appellee. 
Worth & Horner for defendant, appellant. 


Devin, J. The only assignment of error is to the judge’s charge on 
the issue of contributory negligence. The defendant complains that the 
court below failed to properly instruct the jury on this phase of the 
case. It appears from the record that the court, after properly defining 
negligence and proximate cause, used this language with reference to 
the first issue: “If you are satisfied by the greater weight of the evi- 
dence, first, that the defendant was negligent, and, second, that the 
defendant’s negligence was the proximate cause of the injury, you would 
answer the first issue ‘Yes.’ If not so satisfied, you would answer it 
‘No,’” and that he charged the jury on the second issue as follows: 
“The burden of that issue is on the D. Pender Company to satisfy you, 
by the greater weight of the evidence, the same degree of proof, that it 
was the plaintiff’s negligence that caused the injury to plaintiff’s truck. 
If you are satisfied, by the greater weight of the evidence, that the plain- 
tif’s negligence was the proximate cause of plaintiff’s injury to his 
truck, you will answer the second issue ‘Yes.’ If you are not so satisfied, 
you will answer the second issue ‘No.’ ” 

The defendant complains that the vice of this charge consisted in the 
failure to properly define contributory negligence and the omission from 
the instructions thereon of the element of concurring or cooperating negli- 
gence. And from the record before us we are constrained to the view 
that the learned judge inadvertently overlooked this material aspect of 
the case. 

In Moore v. [ron Works, 183 N. C., 488, Stacy, C. J., in accord with 
the uniform decisions of this Court, defined contributory negligence as 
follows: “Contributory negligence, such as will defeat a recovery in a 
case like the one at bar, is a negligent act of the plaintiff, which, con- 
curring and codperating with the negligent act of the defendant, thereby 
becomes the real, efficient, and proximate cause of the injury, or the 
cause without which it would not have occurred.” Boswell v, Hosiery 
Mills, 191 N. C., 549; Inge v. R&R. R., 192 N. C., 522. 

The plaintiff’s negligence need not have been the sole proximate cause 
of the injury. If his negligence was one of the proximate causes, the 
plaintiff would not be entitled to recover. To charge the jury that the 
burden was on the defendant to show that the plaintiff’s negligence was 
the proximate cause of the injury would exclude the idea of the coneur- 
ring negligence of both plaintiff and defendant proximately contributing 
to the injury. Scott v. Tel. Co., 198 N. C., 795; Lunsford v. Mfg. Co., 
196 N. C., 510; West Const. Co. v. A. &., 184 N. C., 179. 

The injury complained of occurred in the State of Virginia, and the 
courts of that state have held instructions similar to those complained of 
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in the case at bar to be erroneous in the respects herein pointed out. 
Powhatan Inme Co, v. Affleck’s Administrator, 115 Va., 648; Norfolk & 
Western R. R. v. Cromer’s Administratriz, 99 Va., 763; Richmond 
Traction Co, v. Martin’s Administrator, 102 Va., 209. As was said by 
Keith, P. J., in Norfolk & Western RB. R. v. Cromer’s Administratriz, 
supra: “The very term ‘contributory negligence’ implies that it need 
not be the exclusive cause of the injury. It is enough if it contributes 
to the injury.” 

The plaintiff, however, argues that there was here no evidence of 
contributory negligence, and that any omission on the part of the judge 
in his charge on this issue was immaterial and harmless. 

We cannot concur in this view. Contributory negligence was set up 
in the answer, and after the evidence was presented, the court submitted 
the proper issue addressed to the question thus raised. The evidence on 
this issue was sufficient to warrant its submission to the jury. 

For the reasons herein set out, there must be a 

New trial, 





CITIZENS BANK OF MARSHALL y. GRADY GAHAGAN ET AL. 
(Filed 23 September, 1936.) 


1. Executors and Administrators D h—Complaint declaring on note and 
maker’s assignment of his interest in estate held insufficient to allege 
cause of action against executors of the estate. 


Plaintiff brought this action against the maker of a note and against 
the executors of his father’s estate, alleging that the maker had assigned 
his interest in his father’s estate as collateral security for the note, and 
that the executors owed the maker a sum in excess of the note which had 
not been paid to plaintiff. Held: A motion to dismiss as to one of de- 
fendants on the ground that she had never qualified as an executrix 
should have been allowed, and the other executors’ demurrers in their 
individual and representative capacities should have been sustained, the 
complaint stating no cause of action against them individually, and its 
allegations being insufficient to state a cause against them in their repre- 
sentative capacity, since plaintiff did not allege the facts upon which he 
concluded they owed the maker the sum alleged, or that the sum alleged 
was covered by the maker's assignment. 


2. Pleadings A a— 
The complaint must state in a plain and concise manmier all facts neces- 
sary to enable plaintiff to recover. C. S., 506, 535. 
8. Pleadings D e— 


A demurrer admits facts properly pleaded, but not inferences or con- 
clusions of law. 
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4. Pleadings E d— 


Where it is determined on appeal that defendants’ demurrers should 
have been sustained, plaintiff may ask to be allowed to amend its com- 
plaint. C. 8., 515. 


AppraL by defendants, other than Grady Gahagan, from McElroy, J,, 
at March Term, 1936, of Manison. 

Civil action to recover $1,210, balance alleged to be due on promissory 
note, executed by defendant Grady Gahagan to plaintiff, and secured by 
assignment of maker’s interest, as heir or legatee, in his father’s estate. 

The complaint declares upon the note and assignment. Grady Gaha- 
gan filed answer, and the cause is now pending between him and the 
plaintiff. 

In respect to the other defendants, it 1s alleged that the said “defend- 
ants, executors of the last will and testament of Wade Gahagan, are 
now due and owing to the defendant, Grady Gahagan, and unpaid to 
this plaintiff, the sum of $1,697.33.” 

Motion lodged by Bonnie Gahagan to dismiss action as to her, or to 
strike out her name as defendant, because she had never qualified as 
executrix. Overruled; exception. 

Demurrers interposed by the defendants, individually and as execu- 
tors, on ground that complaint does not state facts sufficient to consti- 
tute cause of action as to them, either in their official capacity or as 
individuals. Overruled; exception. 

Defendants appeal, assigning errors. 


Don C. Young, John H. Mcklroy, and J. Coleman Ramsey for plain- 


tuff, appellee, 
Calvin R. Edney and James E. Rector for defendants, appellants. 


Stacy, C. J. The motion of Bonnie Gahagan that she be eliminated 
as a defendant seems well founded and should have been allowed. Wrn- 
ders v. Southerland, 174 N. C., 235, 93 8. E., 726; Worth v. Trust Co., 
152 N. C., 242, 67 S. E., 590. Indeed, it is not alleged in the complaint, 
other than inferentially perhaps, that any of the defendants ever quali- 
fied as executors under the will of Wade Gahagan, deceased. 

The complaint alleges no cause of action against the defendants, indi- 
vidually. Hence, the demurrer thus interposed should have been sus- 
tained. 

Nor is it thought that sufficient facts are stated to constitute a cause 
of action against the executors. The allegation of the amount “now due 
and owing the defendant Grady Gahagan” seems only a conelusion of 
the pleader. The facts upon which this conclusion rests are not stated. 
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It is not alleged how the indebtedness arose or that it is covered by 
plaintiff’s assignment. 

While “unnecessary repetition” is condemned by the statute, C. S., 
506, and allegations of pleadings are to be construed liberally “with a 
view to substantial justice between the parties,” C. S., 535, still it is a 
necessary requirement that the complaint shall contain “a plain and 
concise statement of the facts constituting a cause of action,” C. §., 506, 
which means that it shall contain a plain and concise statement of all 
the facts necessary to enable the plaintiff to recover. Comrs. v. McPher- 
son, 79 N. C., 524; Ins. Co. v, Dey, 206 N. C., 368, 174 S. E., 89. 

A demurrer admits facts properly pleaded, but not inferences or con- 
clusions of law. Distributing Corp. v. Maxwell, 209 N. C., 47, 182 
S. E., 724; Phillips v. Slaughter, 209 N. C., 543, 183 S. E., 897; Hussey 
v. Kidd, 209 N. C., 232, 183 8. E., 355; Phifer v. Berry, 202 N. C., 388, 
163 S. E., 119. The present complaint would seem to be bad as against 
the demurrers. 

It is still open to the plaintiff, however, to ask to be allowed to amend 
its complaint, if so advised. C. S., 515; Oliver v. Hood, Comr., 209 
N. C., 291, 188 S. E., 637. 

It should be observed that this is not an administration suit. Rigsbee 
v. Brogden, 209 N. C., 510, 184 S. E., 24, 

Reversed. 





MORGAN V. WALKER, ADMINISTRATOR, vy. G. R. LOYALL ET AL. 
(Filed 23 September, 19386.) 


Torts B a—Held: Neither complaint nor answer alleged cause against 
party joined as codefendant on motion of original defendant. 


Defendant had another party joined as codefendant, and filed answer 
denying negligence on his part and alleging that the negligence of his 
codefendant was the sole proximate cause of the injury in suit, but de- 
manding no relief against his codefendant. Held: The demurrer of the 
party joined should have been sustained on authority of Bargeon v. 
Transportation Co., 196 N. C., 776. neither the complaint nor the answer 
of the original defendant alleging any cause of action against him, and 
C. 8., 618, permitting contribution among joint tort-feasors, being in- 
applicable since the answer of the original defendant alleges sole lia- 
bility on the part of his codefendant and not joint tort-feasorship. 


AppraL by defendant administrator from Grady, J., at February 
Term, 1936, of PasquoTanK. 
Civil action to recover damages for alleged wrongful death. 
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The original summons was not served on the receivers of the Norfolk 
Southern Railroad; whereupon the defendant administrator, upon mo- 
tion, procured an order making the receivers parties, and summons was 
duly issued and served. The administrator filed answer denying ha- 
bility and alleging that plaintiff’s intestate’s death was caused by the 
sole negligence of the receivers. No relief, however, is asked against 
the receivers by the defendant administrator. 

The receivers demurred to the complaint and to the answer of the 
defendant administrator upon the ground that neither pleading states 
facts sufficient to constitute a cause of action against them. Demurrer 
sustained, from which ruling the defendant administrator alone appeals. 


No counsel appearing for plaintiff. 
John H. Hall for defendant, administrator, appellant. 
Thompson & Wilson for defendants, receivers, appellees. 


Stacy, C. J. The judgment of the Superior Court must be affirmed 
on authority of Bargeon rv. Transportation Co., 196 N. C., 776, 147 
S. E., 299, which is controlling upon the facts presently appearing of 
record. The two cases are not distinguishable by reason of the amend- 
ment to C. S., 618, enacted 27 February, 1929, permitting contribution 
between joint tort-feasors, because the allegation of the defendant admin- 
istrator is one of sole hability on the part of the receivers, 1f any la- 
bility at all, and not one of joint tort-feasorship. Ballinger v. Thomas, 
195 N. C., 517, 142 8. E., 761. 

Nothing can be added to what was said in the Bargeon case, supra, 
where the late Justice Brogden, with his usual clarity and conciseness, 
covers the whole matter. The decision is directly in point and 1s deei- 
sive of the present appeal. 


Affirmed. 








FLOSS ALLISON vy. H. GRADY REAGAN, HARRY L. PARKER, ann SAM 
A. JOHNSON, COMMISSIONERS OF BUNCOMBE COUNTY AND EX OFFICIO 
TRUSTEES OF THE SWANNANOA WATER AND SEWER DISTRICT, anv 
BUNCOMBE COUNTY. 


(Filed 25 September, 1936.) 


Drainage Districts B b—Owner of land within sanitary districts may not 
escape levy of tax on ground that his land cannot be benefited. 

A special tax levied upon all property within the boundaries of a sani- 

tary district under express statutory authority will not be declared invalid 

as to an owner of land within the district because the land of such 
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owner is not and cannot be benefited by water or sewer lines which have 
or may be constructed within the district because the topography of the 
land renders the construction of such lines to his land economically 
prohibitive. 


APPEAL by plaintiff from McElroy, J., at May Term, 1936, of 
Buncomss. Affirmed. 

This is an action to enjoin the collection of taxes levied by the de- 
fendants on property, real and personal, located within the boundaries 
of the Swannanoa Water and Sewer District in Buncombe County, and 
owned by the plaintiff, on the ground that said taxes are illegal for the 
reasons set out in the complaint. 

At the trial it was agreed by and between the plaintiff and the de- 
fendants: 

“1, That the plaintiff is a citizen and resident of the county of Bun- 
combe and of the State of North Carolina, and that the individual de- 
fendants constitute the Board of County Commissioners of Buncombe 
County, and as such are ex officio trustees of the Swannanoa Water and 
Sewer District; that the defendants named as commissioners and ex 
officio trustees of the Swannanoa Water and Sewer District, as such, are 
charged with the duty of levying and collecting taxes due the county 
of Buncombe, and also the Swannanoa Water and Sewer District. 

“2, That chapter 341 of the Public-Local Laws of North Carolina, 
Session 1923, is entitled ‘An act to create sanitary districts in Bun- 
combe County, and describing their purposes and powers’; and that the 
General Assembly of North Carolina, by chapter 249, Public-Local 
Laws of North Carolina, Session 1927, entitled ‘An act to ratify and 
approve the incorporation of the Swannanoa Sanitary Sewer District, 
heretofore created by the Board of Commissioners of Buncombe County, 
under the provisions of chapter 341, Public-Local Laws of North Caro- 
lina, Session 1923,’ authorized, ratified, and confirmed all the proceedings 
taken by the Board of County Commissioners of Buncombe County in 
creating the Swannanoa Water and Sewer District; and that thereafter 
the General Assembly of North Carolina by Planter 139, Public-Local 
Laws of North Carolina, Session 1931, entitled ‘An act to amend 
chapter 249, Public-Local Laws of North Carolina, Session 1927,’ 
authorized the Board of County Commissioners of Buncombe County 
to take over all properties of the trustees of the Swannanoa Water and 
Sewer District, and thereby vested in said Board of County Commis- 
sioners, as of 4 March, 1931, all the powers and duties of the trustees 
of said district, including specific powers and duties of maintaining and 
operating said district, and for the purpose of so maintaining and 
operating said district, to levy and collect taxes upon property within 
the territory of said water and sewer district; and that said Board of 
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County Commissioners are now operating and maintaining said district 
and have levied a tax upon the lands and premises of the plaintiff 
herein, and upon the lands of other persons located within said territory. 

“3. That the defendants, as members of the Board of County Commis- 
stoners of Buncombe County, have included in their 1935-1936 budget a 
maintenance and a debt service tax, making a total levy of 31 cents on 
the one hundred dollars valuation on all property within said sanitary 
water and sewer district, and at the time of including the levy of the 
tax aforesaid the plaintiff was and is now the owner of property, real 
and personal, located within said water and sewer district, and defend- 
ants have levied upon said property of the plaintiff the tax as aforesaid. 

“4. That pursuant to the acts of the General Assembly of North 
Carolina hereinbefore mentioned, the trustees of said district have con- 
structed sewer lines under the provisions of the same; that the main 
sewer line, as constructed by the said trustees, is more than three miles 
from the lands of the plaintiff; and that said trustees endeavored to 
construct a branch or trunk line sewer and to service the lands and 
premises of the plaintiff, and other persons, approximately five years 
ago, but defendants do not now have any funds with which to complete 
said branch line and sewer. 

“5. That the lands and premises of the plaintiff are located in a deep 
gorge or valley, surrounded by mountains, and by reason of its topo- 
graphical situation, from an engineering standpoint, it will be practi- 
cally impossible and prohibitive for financial reasons for the defendants, 
or their successors in office, ever to give sewer service to any of the lands 
of the plaintiff located within the boundaries of said water and sewer 
district.” 

On the foregoing agreed facts, the court was of opinion that the tax 
levied by the defendants on the property of the plaintiff is not illegal, 
and so adjudged. 

From judgment denying the rehef prayed for in his complaint, the 
plaintiff appealed to the Supreme Court. 


W. G. Fortune and Sale, Pennell & Pennell for plaintiff. 
Brandon P. Hodges and Clinton K. Hughes for defendants. 


Per Curtam. The validity of the special tax levied by the defendants 
on property, real and personal, located within the boundaries of the 
Swannanoa Water and Sewer District, under express statutory author- 
ity, is not challenged by the plaintiff. He contends that the tax levied 
on his property located within the boundaries of said district is illegal, 
because, on the facts admitted at the trial, his property is not and 
cannot be benefited by the water or sewer lines which have been or 
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which may hereafter be constructed within said district. This conten- 
tion cannot be sustained. See Valley Farms Co. v. Westchester County, 
261 U. S., 155, 67 L. Ed., 585. In that case it is held that “property 
may be included within a district for the construction of a sewer for 
house drainage, and assessed at its taxable value, although it can derive 
no benefit from the sewer without a large additional outlay not yet 
planned, without depriving the owner of the property without due 
process of law, in violation of the Federal Constitution.” This prin- 
ciple is in accord with the decisions cited in the opinion by Mr. Justice 
McReynolds. 

The judgment is 

Affirmed. 





FIRST AND CITIZENS NATIONAL BANK y. SUDIE TOXEY, W. C. 
LLOYD TOXEY, SARAH J. TOXEY, anp J. H. AYDUETT. 


(Filed 23 September, 1936.) 


1. Bills and Notes H c— 

Where a party denies that he endorsed the note sued on or authorized 
his signature thereto, evidence that he endorsed the original note, and 
that the note sued on was executed in renewal of the original note, is 
competent on the issue. 

2. Evidence EK d— 

Statements made by agents or employees after completion of the trans- 

action in question are inadmissible against the principal. 
3. Appeal and Error A c— 

Where a party dies pending appeal, his personal representative will be 

made a party by order of the Court. Rule 387. 


AppEaL by defendant J. H. Aydlett from Small, J., at March Term, 
1936, of Pasquotank. No error. 

This is an action to recover on a note for $500.00, payable to the 
plaintiff. The note was due on 26 September, 1932. The action was 
begun on 9 September, 1935. 

It is alleged in the complaint that the note sued on was executed by 
the defendants Sudie Toxey and W. C. Lloyd Toxey, as makers, and 
by the defendants Sarah J. Toxey and J. H. Aydlett, as endorsers. 

Judgment by default for want of answers was rendered by the clerk 
of the Superior Court of Pasquotank County, in favor of the plaintiff 
and against the defendants Sudie Toxey, W. C. Lloyd Toxey, and Sarah 
J. Toxey. 

The defendant J. H. Aydlett filed an answer in which he denied that 
he endorsed the note sued on, and alleged that he did not write or 
authorize anyone to write his name on the back of the note sued on. 
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At the trial the issues were answered by the jury as follows: 

“1. Did the defendant J. H. Aydlett endorse the note sued on? An- 
swer: ‘Yes.’ 

“2. In what amount, if any, is the defendant J. H. Aydlett indebted 
to the plaintiff on the note sued on, dated 26 August, 1932? Answer: 
‘$500.00, with interest from 26 September, 1932.’ ” 

From judgment in accordance with the verdict, the defendant J. H. 
Aydlett appealed to the Supreme Court, assigning as errors rulings of 
the trial court with respect to evidence. 


John H. Hall for plaintrff. 
M. B. Simpson for defendant. 


Per CrriaM. At the trial evidence was offered by the plaintiff tend- 
ing to show that the note sued on was tendered to and accepted by the 
plaintiff in renewal of a note payable to the plaintiff, which was executed 
by the defendants Sudie Toxey and W. C. Lloyd Toxey, as makers, and 
by the defendants Sarah J. Toxey and J. H. Aydlett, as endorsers. The 
defendants’ objection to this evidence was overruled. The evidence was 
competent as tending to show that the defendant had endorsed the note 
sued on, as the evidence for the plaintiff tended to show. The decision 
in American Bank and Trust Co. v. Harris, 180 N. C., 238, 104 8. E., 
458, 1s not applicable in this appeal. 

Evidence was offered by the defendant tending to show statements 
made by officers and employees of the plaintiff, subsequent to the accept- 
ance by the plaintiff of the note sued on, to the effect that the name of 
the defendant appearing on the back of the note was not in his hand- 
writing. This evidence was properly excluded. See Hamrick v. Tele- 
graph Co., 140 N. C., 151, 52.8. E., 232. 

We find no error in the trial. The judgment is affirmed. 

While this appeal was pending in this Court, the defendant J. H. 
Aydlett died. His administrator, Juhan E. Aydlett, was duly made a 
party defendant by an order made by this Court. Rule 37. 

No error. 





ANDREW J. BLANKENSHIP v. THE EQUITABLE LIFE ASSURANCE 
SOCIETY OF THE UNITED STATES. 


(Filed 23 September, 1936.) 
Insurance R c— 
Evidence that plaintiff, insured under an employee’s group policy, was 
disabled as defined in the policy at the time he ceased to be an employee 
held sufficient to be submitted to the jury in this case. 
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AppeaL from Oglesby, J., at January Term, 1936, of Haywoop. No 
error. 


Chester A. Cogburn and Smathers, Martin & McCcy for plaintzff, 
appellee, 
DuBose & Orr for defendant, appellant. 


Per Curram. This is an action to recover for total and permanent 
disability upon a certificate issued to the plaintiff, as an employee of 
the Champion Fibre Company, to which the defendant had issued a 
group life, health, and accident insurance policy. 

The defendant admitted that the group policy and certificate were in 
effect on and before 16 June, 1932, the date plaintiff ceased to work for 
the fibre company, but denied that the plaintiff was totally and perma- 
nently disabled at that time as contemplated by the policy and certif- 
cate, and on appeal contends that its demurrer to the evidence and 
motion for judgment of nonsuit should have been sustained. 

The defendant contends that this case is governed by Thigpen v. 
Insurance Co., 204 N. C., 551; Boozer v. Assurance Society, 206 N. C., 
848, and similar cases. The plaintiff contends that the case falls within 
the principle enunciated in Smith v. Assurance Society, 205 N. C., 387, 
and Fore v. Assurance Society, 209 N. C., 548, and cases there cited. 

The evidence tended to show that the plaintiff began work for the 
Champion Fibre Company on 1 December, 1931, and in December, 1931, 
he failed to work for several weeks on account of illness, but resumed 
work and continued it until 16 June, 1932, when he suffered a serious 
attack with his head and was forced to quit work; that he was uncon- 
scious for several days and was treated by a physician; that in 1934 for 
a month or two plaintiff worked on a PWA improvement project at 
Morning Star Schoolhouse, and in February, 1985, he worked awhile 
repairing sanitary privies, and later worked in a cannery project of the 
PWA at Waynesville; that while working at the Morning Star School- 
house the plaintiff was assigned to light work, using a small rake, but 
was sick off and on, and ofttimes had to he down to prevent an attack 
with his head; that while working on the privies plaintiff used a saw 
and hammer, and later, because he could not do physical work without 
becoming ill, was put in charge of the crew and did a little work super- 
vising the laying of a pipe line in West Canton; that the work he did 
at the cannery was carrying meat in a dishpan from one table to another, 
and that while performing this work he was taken with a severe attack 
with his head and was in the hospital several days, and when he went 
back to the cannery he was put to work stamping with a rubber stamp 
labels which went on the canned meat. The evidence further tended 
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to show that plaintiff tended a few acres of land at different times during 
1932, 1933, 1934, and 1935, where his son and some hired help did the 
work, except some little plowing for an hour or two a day, which plain- 
tiff undertook to do; and that the plaintiff was also the deputy sheriff 
of Haywood County, upon a fee basis without salary, for a year or two 
prior to the trial of this case, and has served a few civil papers, arrested 
one or two men, and had assisted other deputies in raiding one or two 
illicit liquor distilleries; that during the whole period of time from 
16 June, 1932, when plaintiff ceased to work for the Champion Fibre 
Company to 6 January, 1936, the time of the trial of this case, the 
plaintiff had earned less than $150.00, and that while he worked for the 
fibre company prior to 16 June, 1932, he earned $1,000 per year; that 
on 16 June, 1932, and since that time, plaintiff has suffered from a cyst 
or tumor of the brain. 

We think, and so hold, that the evidence, when considered in the light 
most favorable to the plaintiff, as it must be on a motion for nonsult, 
justified the inference that the plaintiff was on 16 June, 1932, “totally 
and permanently disabled by bodily injury or disease so as presumably 
to be thereby continuously prevented for hfe from engaging in any occu- 
pation or performing any work for compensation of financial value,” 
and for that reason the issue in the language of the certificate issued to 
the plaintiff by the defendant was properly submitted to the jury. 

We have examined the exceptions to the evidence and to the failure to 
instruct the jury as requested, and find them without merit. 

The jury having answered the issue in favor of the plaintiff, the 
judgment based upon the verdict must be affirmed. 

No error. 








STATE v. WATTS RHODES. 
(Filed 25 September, 1936.) 


Intoxicating Liquor G c—Evidence held sufficient, without regard to statu- 
tory presumption, on charge of possessing whiskey for sale. 

Evidence that officers found a funnel, and a number of containers, and 

glasses smelling of whiskey, some of which had a small quantity of whis- 

key in them, in different places on defendant’s premises, is held sufficient 

to be submitted to the jury in a prosecution of defendant on a charge of 

having possession of intoxicating liquor for the purpose of sale, although 

the amount of whiskey discovered on the premises was insufficient to 
invoke the presumption under the provisions of C. 8., 8879 (2). 
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AppEAL by defendant from Harris, J., at June Term, 1936, of 
Martin. No error. 

The defendant was charged with the possession of intoxicating liquor 
for the purpose of sale, and from judgment pronounced upon a verdict 
of guilty as charged, defendant appealed. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
HH. L. Swain for defendant. 


Per Crriam. The only assignment of error is to the refusal of the 
court to allow defendant’s motion for judgment as of nonsuit. 

The evidence for the State was to the effect that the defendant was 
the proprietor of a small store, operated a pool table, and had groceries 
for sale; that upon a search of the premises the officers found two bottles 
with about a tablespoonful of whiskey and a glass jug with about a 
half pint of whiskey in it, two small glasses with odor of whiskey, and 
a small funnel with odor of whiskey. These bottles and jug were behind 
the counter. The glasses were on a shelf on the other side of the store. 
In addition, there were several fruit jars in one corner of the store which 
had odor of whiskey in them. Outside the back door at the end of a 
path about eight steps away were found six pints of whiskey, concealed 
in some weeds, 

While the quantity of whiskey found was not sufficient to invoke the 
statutory provision making out a prima facie case under C. 8., 3379, 
the various vessels in which the liquor was contained, the paraphernalia, 
location, and other surrounding circumstances, did constitute some evi- 
dence of the purpose and intent with which the whiskey was possessed 
by the defendant. As was said in S. v. Langley, 209 N. C., 178: “With- 
out regard to the statutory presumption arising from the quantity of 
liquor in possession, under C. §&., 3379 (2), . . . the facts and 
circumstances shown by the evidence were sufficient to justify the infer- 
ence by the jury that the defendant had such hquor in his possession 
for sale.” 

The motion for judgment as of nonsuit was properly overruled. In 
the trial we find 

No error. 


N.C.) FALL TERM, 1936. 475 


BriTt v. HOweELt, 


CHARLES M. BRITT, Piarytirr, v. CHESTER R. HOWELL anp HARRIS- 
GIBSON-HOWELL COMPANY, INC., DEFENDANTS. 


(Filed 23 September, 1936.) 


Corporations G i—Evidence held insufficient to show corporation’s lia- 
bility for slanderous remarks uttered by alleged agent. 


Plaintiff’s evidence failed to show any organization of defendant corpo- 
ration at the time the alleged slander was uttered, or that the individual 
defendant waS an incorporator, officer, or stockholder, although it did 
appear that the certificate of incorporation had been filed in the office 
of the Secretary of State the day previous, C. 8.. 1116. Plaintiff’s evi- 
dence also failed to show the character of the individual defendant’s 
alleged agency, or that the corporation impliedly authorized him to utter 
the slanderous remarks or thereafter ratified same. Held: The corporate 
defendant’s motion to nonsuit was properly allowed. 


AppreaL by plaintiff from WcHlroy, J., at March Term, 1936, of 
BuncomsBr. Affirmed. 

This was an action for damages for slander alleged to have been 
uttered by defendant Chester R. Howell, acting for himself and his 
codefendant, Harris-Gibson-Howell Company, Ince. 

At the conclusion of plaintiff’s evidence, motion for judgment of non- 
suit as to the corporate defendant was sustained, and thereupon plaintiff 
submitted to voluntary nonsuit as to the individual defendant, and from 
judgment dismissing the action, appealed. 


Lee & Lee for plaintiff, appellant. 
Smathers, Martin & McCoy and Vonno L. Gudger for defendants, 
appellees. 


Per Curiam. The determinative question presented here is whether 
there was sufficient evidence to go to the jury on the question of the 
liability of the corporate defendant for words spoken by the individual 
defendant, Chester R. Howell. 

The words complained of were spoken by defendant Howell 13 April, 
1934. The certificate of incorporation was signed by James Monroe 
Harris, Mrs. Elizabeth Pierce Harris, and Claude Lester Gibson, as 
incorporators, 3 April, 1934. This certificate was filed in the office of 
the Secretary of State 12 April, 1934, and a certified copy thereof re- 
corded in the office of the clerk of the Superior Court of Buncombe 
County 27 April, 1934. The principal business authorized was that of food 
brokers, There was in evidence a letter signed “‘Harris-Gibson-Howell 
Co., Inc.,” dated 12 April, 1934, written on the stationery of ILarris- 
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Davis Company, addressed to “Our Principals and Customers,” advis- 


ing them that they had that day formed an organization to be known 
as Harris-Gibson-Howell Co., Ine., and would occupy certain ware- 
houses in Asheville, N. C., and giving the business records of J. Monroe 
Harris, “our President,” and that of Claude L. Gibson, who would 
“continue to cover the same territory for the new company,” and of 
Chester R. Howell, stated to have been formerly with the Asheville 
Grocery Company and Chas. M. Britt Company. 

While the statute provides that the incorporators »,ecome a body 
corporate from the date of filing the certificate in the office of the 
Secretary of State (C.S., 1116; Benbow v. Cook, 115 N. C., 325; Powell 
v. Lumber Co., 153 N. C., 52; Wood v. Staton, 174 N. C., 245), there 
was here no evidence of any organization of defendant corporation prior 
to 13 April, 1934, nor that Howell was at the time of the utterance 
complained of incorporator, officer, director, or stockholder, nor does 
the nature of his employment, if any, or character of his agency appear. 
There was no express authority to bind the corporation by his oral 
defamation of another, nor evidence sufficient to warrant the finding of 
implied authorization or ratification. Sawyer v. R. R., 142 N. C., 1. 

There was no error in sustaining the motion for nonsuit as to the 
corporate defendant. 

Judgment affirmed. 





CLAUDE LOVE, ADMINISTRATOR OF THE Estate or LLOYD KUHN, DEcEASED, 
v. CITY OF ASHEVILLE. 


(Filed 28 September, 19386.) 


Municipal Corporations E c—Evidence held insufficient to show that city 
negligently failed to keep street in reasonably safe condition. 


Plaintiff's evidence tended to show that the concrete railing of a bridge 
in defendant city had been broken through and temporarily replaced with 
planks, that plaintiff’s intestate, at a time when there was ice on the 
roadway, was seen to drive his car upon the bridge, was observed to 
skid, and was later found beneath his overturned car under the bridge. 
There was no eye-witness to what happened. Held: The evidence was 
insufficient to be submitted to the jury in plaintiff’s action against the 
city, the burden being upon plaintiff to show that defendant city negli- 
gently failed to use due care to keep its streets in a reasonably safe 
condition for those having occasion to use them in a proper manner, and 
that such negligent failure proximately caused the injury, it not being 
the duty of the city to erect and maintain barriers proof against any 
degree of force, or to keep its streets entirely free from natural ice, and 
the happening of the injury raising no presumption of negligence. 
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ApPrEAL by plaintiff from McElroy, J., at January Term, 1936, of 
BunxcomBe. Affirmed. 

This was an action to recover damages for wrongful death of plain- 
tiff’s intestate, alleged to have been caused by the negligence of the 
defendant in failing to provide proper guard rails on a bridge at a time 
when there was ice on the roadway. 

There was evidence tending to show that the bridge was thirty feet 
wide and eight hundred feet long, with concrete panels or rails on either 
side; that about twelve feet of the barrier on the south side had been 
broken shortly before the injury and temporarily replaced by planks, 
that about eleven o’clock p.m., 18 February, 1933, a car resembling that 
of deceased was driven on the bridge and was observed to skid, and a 
nolse was heard as if it hit something, and that later the dead body of 
plaintiff’s intestate was found beneath his overturned automobile under 
the bridge; that the woodwork in the panel or barrier was knocked 
down; that the weather was cold and there was some ice on the drive- 
way. There was no eye-witness to what happened. It appeared that 
other cars passed over this bridge about this time, without skidding or 
other incident. 

At the conclusion of plaintiff’s evidence the court sustained defend- 
ant’s motion for judgment as of nonsuit, and from judgment dismissing 
the action the plaintiff appealed. 


DuBose & Orr for plaintiff. 
A. Hall Johnston and Philip C. Cocke, Jr., for defendant. 


Per Curtam. We concur in the ruling of the court below that the 
evidence fails to make out a case of actionable negligence against the 
defendant. While it was the duty of the city to exercise ordinary care 
to maintain its streets and bridges in a condition reasonably safe for 
those having oceasion to use them in a proper manner, it must be made 
to appear not only that there was a failure of such duty, but that the 
negligent breach thereof was the proximate cause of the injury com- 
plained of. Markham v. Improvement Co., 201 N. C., 121; Puckett v. 
R. R., 200 N. C., 750. 

It was not incumbent upon the city to erect and maintain barriers 
proof against any degree of force, nor to keep its streets and highways 
entirely free from ice resulting from natural causes. 7 McQuillan Mun. 
Corp. (2d Ed.), 2973. 

The happening of an injury does not raise the presumption of negli- 
gence. There was no eye-witness as to how the death of plaintiff’s 
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intestate occurred. The burden was on the plaintiff to show that the 
city of Asheville was negligent, and that its negligence was the proxi- 
mate cause of the injury. This he has failed to do. 

It is unnecessary to decide the other questions discussed in the briefs 


and oral arguments. 
Affirmed. 





W.L. SCOTT v. ROBERT E. BRYAN, 
(Filed 14 October, 1936.) 


1. Torts C a—Tort-feasor fraudulently inducing injured party to proceed 
solely against other joint tort-feasor is estopped from setting up 
release of such other tort-feasor as defense. 


Where one joint tort-feasor induces the injured party to proceed solely 
against the other joint tort-feasor by falsely representing; himself to be 
insolvent and without liability insurance, he is estopped from setting up 
the release given such other tort-feasor after settlement as a defense to 
the injured party’s suit thereafter instituted against him, nor may he 
successfully contend that the injured party must first rescind the release 
for fraud and return the consideration therefor, or that the injured party 
is relegated solely to an action against him for deceit. 


2. Pleadings I a—Motion to strike out held properly refused, the allega- 
tions objected to being material to right to recover. 


In this suit against a tort-feasor, the defendant set up a release given 
his joint tort-feasor as a defense to the action. Plaintiff alleged in his 
reply that he was induced to proceed solely against such other tort-feasor 
and effect the settlement and release by defendant's fraudulent mis- 
representations that he was insolvent and without liability insurance. 
Held: Defendant’s motion that the allegations be stricken from the reply 
as irrelevant and prejudicial was properly refused, the allegations of the 
reply not constituting a repudiation of the release of the other tort-feasor, 
but being allegations of matters constituting an estoppel of defendant by 
misrepresentation from setting up the release as a defense to plaintiff’s 
action. C. 8., 587. 


3. Estoppel C b—Defendant held estopped from asserting defense ac- 
quired as result of his own misrepresentations. 


Plaintiff alleged that defendant induced him to proceed solely against 
defendant's joint tort-feasor by falsely representing himself to be in- 
solvent and without liability insurance. Held: The facts alleged con- 
stitute an estoppel of defendant from setting up a release given by plain- 
tiff to the other joint tort-feasor after settlement as a defense to plain- 
tiff’s action against him, the principle that where a party ‘nduces another 
by false representations to change his position for the worse, the party 
making the misrepresentations will not be permitted to reap advantage 
from his own wrong, being applicable. 
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4. Pleadings I a—Motion to strike out allegation that defendant carried 
liability insurance held properly denied, the allegation being material 
to right to recover under facts of the case. 


Defendant set up as a defense a release given by plaintiff to defendant’s 
joint tort-feasor. Plaintiff filed a reply alleging that defendant fraudu- 
lently induced plaintiff to proceed solely against such other joint tort- 
feasor by falsely representing himself to be insolvent and without liability 
insurance. Held: The allegations in the reply referring to the liability 
insurance and naming the alleged insurer were material to plaintiff's 
right to recover, since they relate to matters estopping defendant from 
setting up the release as a defense, and defendant’s motion to strike out 
the allegations as irrelevant and prejudicial was properly refused, the 
facts of the case taking it out of the general rule that matters relating 
to liability insurance are irrelevant and should not be allowed to preju- 
dice the jury, and it being the duty of the trial court to prevent unfair- 
ness or prejudice to the rights of any party in determining matters pre- 
sented upon the trial. C. §., 537. 

5. Same: Appeal and Error J a— 


Ordinarily, the refusal of a motion to strike out will not be disturbed 
on appeal when the questions involved can be better determined on the 
trial by rulings on the evidence. C. S., 537. 


Apprat by defendant from Cowper, Special Judge, at March Term, 
1936, of Wayne. Affirmed. 

Defendant’s motion to strike out certain portions of plaintiff’s reply 
was denied and defendant appealed. 


Kenneth C. Royall for plaintiff, appellee. 
Smith, Leach & Anderson for defendant, appellant. 


Devin, J. Plaintiff set out in his complaint a cause of action for 
negligence on the part of the defendant in the operation of a motor 
vehicle on the highway, whereby he alleged a serious personal injury was 
inflicted upon him. 

The circumstances of the injury as stated in the complaint are sub- 
stantially these: That on 24 January, 1933, defendant was driving his 
truck northward along a highway two and a half miles south of Golds- 
boro, immediately preceding the oil truck of Thompson-Wooten Oil 
Company; that approaching plaintifi’s filling station, situated on the 
west side of the highway, where plaintiff was standing, the defendant, 
suddenly and without warning, turned to the left across the highway 
directly in front of the Thompson-Wooten Oil Company’s truck, thereby 
causing the truck of the Oil Company to swerve to the left to avoid a 
collision, and to strike and injure the plaintiff, to his damage in the 
alleged sum of fifty thousand dollars. 
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Defendant filed answer in which he denied the allegations of the 
negligence on his part, and alleged that plaintiff’s injury was due solely 
to the negligence of the Oil Company, and he set up the additional de- 
fense that the plaintiff had made demand upon the Oil Company for 
compensation for his alleged injury and had affected a settlement and 
satisfaction for his damages in the sum of $6,500, and had in considera- 
tion thereof executed and delivered to said Oil Company a written release 
and discharge of said Oil Company from all Hability to the plaintiff for 
the injuries received on this occasion, and the defendant pleaded such 
release from an alleged joint tort-feasor as a bar anc. defense to this 
action. 

The plaintiff, replying to the defendant’s plea that the plaintift’s 
release of the Oil Company, a joint tort-feasor, discharged the defendant, 
alleged that the settlement with and release of the Oil Company was 
brought about and induced by the fraud of the defendant in that he 
falsely and fraudulently represented to the plaintiff that he (the de- 
fendant) was insolvent, and that he carried no liability insurance out of 
which any recovery could be collected, whereas in truth and in fact 
defendant did carry liability insurance in the sum of ten thousand 
dollars; that plaintiff regarded the negligence of the Oil Company, if 
any, as slight compared with that of the defendant, and that the amount 
received from the Oil Company was a comparatively small part of the 
damages recoverable for his injury. 

The defendant moved that certain portions of the allegations of the 
reply, particularly those containing references to misrepresentation as 
to liability insurance, be stricken from said pleading on the ground that 
same were irrelevant and prejudicial. C. 8., 537. 

The motions to strike these allegations from the reply were denied by 
the court below, and the correctness of this ruling is the single question 
presented by this appeal. 

It is not controverted that, under the pleadings here, the defendant 
and the oil company were joint tort-feasors, and this invokes the applica- 
tion of the pertinent principle that the release of one of two joint tort- 
feasors discharges the other, the law allowing but one compensation for 
the injury. Howard v. Plumbing Co., 154 N. C., 224; Sircey v. Hans 
Rees’ Sons, 155 N. C., 296; Braswell v. Morrow, 195 N. C., 127. 

The defendant contends that plaintiff in his reply should not be per- 
mitted to repudiate the release and settlement alleged in the answer 
without asking for the rescission of the release or returning the consid- 
eration therefor, and that, at most, plaintiff is relegated to an action 
against the defendant for deceit. But plaintiff’s allegations of defend- 
ant’s misrepresentation inducing the settlement with the oil company 
are set up for another purpose. Plaintiff here invokes the principle of 
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estoppel by misrepresentation. He alleges the defendant practiced a 
fraud upon him and by false representations induced him to change his 
position for the worse; that having a good cause of action against an 
insured and indemnified party he was by that party’s misrepresentation 
led to make a settlement for a comparatively small amount with another 
whose negligence was minor, thereby discharging the principal tort- 
feasor, who was in position to compensate him in larger measure for 
his injury, and that in equity the defendant should now be estopped to 
set up the release and settlement as a defense to plaintiff’s action. 

The principle of estoppel by misrepresentation is stated by Walker, J., 
in Boddie v. Bond, 154 N. C., 359, as follows: “Estoppel by misrepre- 
sentation, or equitable estoppel, grows out of such conduct of a party as 
absolutely precludes him, both at law and in equity, from asserting 
rights which might perhaps have otherwise existed, either of property, 
of contract, or of remedy, as against another person who in good faith 
relied upon such conduct, and has been led thereby to change lis posi- 
tion for the worse, and who on lis part acquires some corresponding 
right of contract or of remedy.” 

The doctrine is based upon the manifest inequity of permitting a 
person to reap advantage from his own wrong. 

“Tf one person is induced to do an act prejudicial to himself im con- 
sequence of the acts and declarations of another on which he had a right 
to rely, equity will enjoin the latter from asserting his legal rights 
against the tenor of such acts or declarations.” Branson v. Wirth, 17 
Wall., 32. “Equity will step in and protect the party thus misled to his 
prejudice, and will forbid the other to speak and assert his former right, 
when every principle of good faith and fair dealing requires that he 
should be silent.” Wells v. Crumpler, 182 N. C., 350. “The funda- 
mental principle is that a party may be estopped by the false representa- 
tion of a material fact, which he knew was calculated to deceive and 
which has deceived another, causing him to suffer loss.” Bank v. Clark, 
198 N. C., 169; Oliver v, Fidelity Co., 176 N. C., 598; Tomlinson v. 
Bennett, 145 N. C., 279; Haymore v. Commissioners, 85 N. C., 268; 
Seymour v. Oelrichs, 156 Cal., 782; Dowling v. Wood, 125 Ia., 244. 

It is further contended by the defendant that the references in the 
reply to lability insurance and to the name of defendant’s alleged 
insurer should be stricken out as irrelevant and incompetent and as 
tending to prejudice the defendant and his insurer. 

It has been uniformly held in this jurisdiction that the liability 
insurer (where the contract 1s one of indemnity only) is not a proper 
party to the action (Clark v. Bonsal, 157 N. C., 270), and that evidence 
that indemnity insurance is carried is incompetent (Luttrell v. Hardin, 
193 N. C., 266), and that in the trial of an action against an insured 
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tort-feasor it is the duty of the presiding judge to guard against prejudi- 
cial references to liability insurance. White v. McCabe, 208 N. C., 301; 
Fulcher v. Lumber Co., 191 N. C., 408; Bryant v. Furniture Co., 186 
N. C., 441. But here the offending portions of the plaintiff’s reply 
allege fraudulent misrepresentations with respect to liability insurance 
as the basis of an equitable estoppel to prevent defencant from setting 
up the release of a joint tort-feasor as a defense to his action. The 
allegations in the reply objected to contain statements of facts material 
to plaintiff’s right of action, and not mere collateral or evidential facts. 
Revis v. Asheville, 207 N. C., 237; McIntosh, Prac. & Proc., p. 388. 
On the trial below it must be left to the presiding judge, upon the 
matters there presented for judicial determination, to prevent unfair- 
ness or prejudice to the rights of any party whose interests may be 
affected. 

While an appeal will ordinarily le from the denial of a motion to 
strike from the pleadings material allegations of matters which are 
incompetent or irrelevant and prejudicial, it has been well said in recent 
opinions by this Court that the questions involved could be better deter- 
mined by rulings upon the competency of the evidence, if and when 
offered, than by undertaking to chart the course of the trial by passing 
upon allegations as yet undenied. Hardy v. Dahl, 209 N. C., 746; 
Pemberton v. Greensboro, 205 N. C., 599. 

While nothing ought to remain in a pleading, over objection, which 
is Incompetent to be shown in evidence, the matter can be determined 
with greater certainty after consideration of all the pleadings and the 
evidence adduced on the hearing. Pemberton v. Greensboro, 203 N. C., 
514, 

We find no error in the ruling of the court below derying defendant’s 
motion to strike out certain portions of the reply. 

Affirmed. 





MRS, V. E. WOODLEY v. 8. M. COMBS anp D. G. COMBS. 
(Filed 14 October, 1936.) 


1. Pleadings A f—Recovery may not be defeated for failure of plaintiff 
to pray for relief to which facts alleged entitle him. 


Where plaintiff prays for relief to which he is not entitled upon the 
facts alleged, but the facts alleged are sufficient to entitle plaintiff to 
other relief, defendant’s motion to nonsuit upon plaintiff’s evidence tend- 
ing to establish the facts alleged is improperly granted, since the court 
may grant the relief to which plaintiff is entitled upon the facts under 
the general prayer for such other and further relief as the facts entitle 
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him to, a party being entitled to recover judgment for any relief to which 
the facts alleged and proven entitle him, whether demanded in the prayer 
for judgment or not. 


2. Mortgages H h-—tTrustee held without power to foreclose upon applica- 
tion of only one of the two cestuis que trustent. 

The deeds of trust in question provided that upon default the trustee 
might advertise and sell the property “on application of V. E. W., 8. M. C. 
(the cestuis que trustent) or assignee.” Held: The provisions for the 
execution of a power of sale must be strictly complied with for the pro- 
tection of all the parties to the instrument, and the instrument does not 
authorize the trustee to advertise and sell the property on the sole appli- 
eation of one cestui que trust without the consent of the other cestui que 
trust. 


3. Mortgages H p-—Complaint held to allege cause of action in favor of 
one cestui to upset foreclosure had on sole application of other cestui. 
The deed of trust in question authorized the trustee to advertise and 
foreclose the property upon the joint application of both the cestuis que 
trustent. Plaintiff cestui brought this suit, alleging that the trustee’s fore- 
closure of the property upon the sole application of the other ecestui was 
without the consent of plaintiff, that the bid at the sale was transferred 
to such other cestui, and that he became the owner of the lands at a price 
greatly less than the amount of the debt secured by the instrument, and 
introduced evidence sustaining the allegations. Plaintiff prayed judgment 
for the amount of the notes held by her which were secured by the deed 
of trust, but filed an amended complaint stating that she did not ratify 
the foreclosure sale but had not prayed that it be set aside because she 
was informed and believed that her only practical and available remedy 
was to demand one-balf the value of the land bought in by the other 
cestui, Held: It was error for the court to grant defendant cestui's 
motion to nonsuit because plaintiff is not entitled to the relief demanded, 
since upon the allegations and evidence plaintiff is entitled to have the 
foreclosure set aside for failure of the trustee to observe the provisions of 
the power of sale. 


APPEAL by plaintiff from Small, J., at April Term, 1936, of Tyrre.t. 
Reversed. 
The complaint of plaintiff, in part, is as follows: 


“That heretofore, on 1 December, 1931, one Walter Holloway and 
wife, of said county and State, made and executed a deed of trust to the 
defendant D. G. Combs, trustee, to secure twenty negotiable promissory 
notes, each in the sum of $100.00, payable to plaintiff and defendant 
S. M. Combs, the interest of the said cestuzs que trustent being equal 
and each holding ten of the said notes, the first two being due and payable 
one year after date, to wit, 1 December, 1932, and two thereafter, one 
year after date, until and including 1941; the said deed of trust con- 
taining the following clause as the only one determinative and having 
direct reference to the power of the said trustee to make sale of the said 
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lands, to wit, ‘If the said Walter Holloway and wife shall fail or neglect 
to pay interest on said bonds as the same may hereafter become due, or 
both principal and interest at the maturity of the bonds, or any part of 
either, then on application of said V. EB. Woodley, 8S. M. Combs, or 
assignee, or any other person, who may be entitled to the moneys due 
thereon, it shall be lawful for and the duty of the said D. G. Combs to 
advertise,’ ete. 

“That on 21 December, 1931, T. F. Brickhouse and wife made and 
executed deed of trust to defendant D. G. Combs, trustee, to secure a 
debt of $500.00 to V. E. Woodley and S. M. Combs, executing twenty 
notes in the sum of $25.00 each, the first two payable 1 July, 1932, 
sixteen other notes in the sum of $25.00 each due on 1 January and 
July of the years 1933, 1934, 1935, and 1986, and two notes in the sum 
of $25.00 each due 1 January, 1937, payable semiannually, with the 
provision, as to the powers of said trustee, that .. . . on application 
of said V. E. Woodley and S. M. Combs or assignee, or any other person 
who may be entitled to the moneys due thereon, it shall be lawful for and 
the duty of the said D. G. Combs, to advertise,’ etc.” 

The “Brickhouse tract” was sold by D. G. Combs, trustee, on Tuesday, 
6 December, 1932, at 12 o’clock noon, at the courthouse in Columbia, 
N.C, <A. W. Brickhouse was the last and highest bidder at the price of 
$150.00, and transferred his bid to defendant S. M. Combs. Report to 
the clerk was duly made and confirmed and deed executed. The other 
tract (“Holloway tract”) was sold by D. G. Combs, trustee, on Monday, 
2 January, 1933, at 12 o’clock noon, at the courthouse in Columbia, 
N, C., and defendant S. M. Combs became the last and highest bidder 
at the price of $500.00. Report to the clerk was duly made and con- 
firmed and deed executed. 

The plaintiff alleges: “9. That it would be inequitable and unlawful 
for the said S. M. Combs to control the trustee, who was under his con- 
trol, and direction, in her absence and without her knowledge, and 
thereby gain an undue advantage of her, and notwithstanding the wrong 
of the defendants in making said sale without her knowledge, and with- 
out her participation in the request to the trustee and her inability well 
known to the defendants to attend the sale, she hereby waives the said 
wrong and calls upon the defendant S. M. Combs as the pretended 
purchaser of the said land, who now holds the title to the same, to pay 
her $1,250, representing her one-half interest in the true value of the 
said lands. Wherefore, she prays that she recover of the defendant S. M. 
Combs the sum of $1,250, and interest, and the cost of this action, and 
for such rights at law and equity as the allegations of this complaint 
may entitle her to, and for costs and for general] relief.” 
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The following amendment was allowed by the court below: “Amend 
section 9 of the complaint by adding thereto the following: But in 
alleging that she waives the said wrong does not intend to say that the 
sale is in any respect ratified, but being unable to ascertain that she 
would be able to conduct a resale or to control the trustee and cause 
him to resell, and being without remedy to recover her rights to have 
and receive one-half the value of the notes secured, she alleges that she 
is informed and believes that her only practical and available means of 
recovering same is to call upon the defendant 8. M. Combs to pay her 
one-half the value of the land to which he asserts title by such sale and 
purchase by him, which amount she alleges to be not less than $1,250.” 

At the close of plaintiff’s evidence and at the close of all the evidence, 
the defendants in the court below made motions for judgment as in case 
of nonsuit. C.S., 567. The court below, at the close of all the evidence, 
rendered judgment as of nonsuit against the plaintiff. The plaintift 
excepted, assigned error, and appealed to the Supreme Court. 


S. S. Woodley and H. S. Ward for plaintiff. 
J.C. Meekins, Jr., and McMullan & McMullan for defendants. 


Crarkson, J. The defendants contend that plaintiff is suing for 
$1,250—one-half of the principal of the notes in controversy, which she 
owned but has elected to ratify the sale, and by so doing she can recover 
only her part of what the sale brought, and this amount has been placed 
in the clerk’s office for her. Therefore, the judgment of nonsuit is cor- 
rect. But the amendment goes further and says: “But im alleging that 
she waives the said wrong, does not intend to say that the sale 1s in any 
respect ratified,” ete. In plaintiff’s prayer she says: “And for such 
rights at law and equity as the allegations of this complaint may entitle 
her to and for costs and for general relief.” We think, under the allega- 
tions of the complaint, she is entitled to relief, that the conveyances must 
be set aside, as the trustec, under the clear language of the deeds of trust, 
had no right to sell without plaintiff making application, or her assignee, 
or any person entitled to the money due thereon. There is no evidence 
that the terms of the deed of trust were complied with in this respect or 
that there was a ratification. 

It is well settled that a complaint will be liberally construed so as to 
do substantial justice, and will be sustained when, from its gencral 
scope it appears that the plaintiff has a cause of action, although not 
stated with technical accuracy. It is also well settled that a party can 
recover judgment for any relief to which the facts alleged and proven 
entitle him, whether demanded in the prayer for judgment or not. 
McNeill v. Hodges, 105 N. C., 52; Hendon v. North Carolina FR. Co., 
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127 N. C., 110. The facts set forth in the complaint, and not the 
prayer, ordinarily determine the basis of plaintiff’s relief. 

The deeds of trust provide: “If the said Walter Holloway and wife 
shall fail or neglect to pay interest on said bonds as the same may here- 
after become due, or both principal and interest, at the maturity of the 
bonds, or any part of either, then on application of said V. H. Woodley, 
S. M. Combs, or assignee, or any other person, who may be entitled to 
the moneys due thereon, it shall be lawful for and the duty of the said 
D. G. Combs to advertise,” ete. 

On the entire record there is no evidence that plaintiff, or any assignee, 
or any other person who may be entitled to the moneys due thereon, 
made application to defendant D. G. Combs, trustee, to sell the lands. 
The provision is important and material and put in, no doubt, to protect 
plaintiff from the very thing which happened. 

“The courts look with jealousy on the power of sale contained in 
mortgages and deeds of trust, and the provisions are strictly construed.” 
Alexander v. Boyd, 204 N. C., 103 (108). 

In Ins. Co. v. Lassiter, 209 N. C., 156 (159), it is said: “The trustee 
in a deed of trust is usually selected to act for both the owner and holder 
of the indebtedness. As trustee he acts in a dual capacity to carry 
out the provisions of the deed of trust. . . . All parties of a trust 
deed are entitled to have the power of sale carried out as written. 
Mitchell v. Shuford, 200 N. C., 321. Power of sale in mortgages or 
deeds of trust is strictly construed. Alexander v. Boyd, supra; N. C, 
Mortgage Corp. v. Morgan, 208 N. C., 743.” 

For the reasons given, the judgment of the court below is 

Reversed, 





G. G. HYDER v. MARY J. HYDER. 
(Filed 14 October, 1936.) 


Divorce A d—Where husband abandons wife, he is not entitled to divorce 
on ground of two years separation. 

In a suit under N. C. Code, 1659 (a), for divorce on the ground of two 
years separation, plaintiff is entitled to relief only if there has been a 
legal separation, which depends upon a voluntary separation under an 
agreement, express or implied, and where defendant alleges that plaintiff 
had unlawfully abandoned her, it is error for the trial court to rule that 
evidence in support of such allegation is irrelevant, or to refuse to submit 
an issue tendered by defendant upon this question, since plaintiff is not 
entitled to the relief prayed if the parties had lived separate and apart as 
the result of plaintiff's unlawful abandonment of defendant. 


Stacy, C. J., concurs in result, 
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AppraL by defendant from McElroy, J., at April Term, 1936, of 
BuncomBe. New trial. 

This is an action for the dissolution of the marriage of plaintiff and 
defendant, and the divorce of plaintiff from defendant, under the pro- 
visions of chapter 72, Public Laws of North Carolina, 1931, as amended 
by chapter 163, Public Laws of North Carolina, 1933. (N. C. Code of 
1935, section 1659 [a].) 

The action was begun in the Superior Court of Buncombe County on 
27 November, 1934. 

It is alleged in the complaint and admitted in the answer (1) that 
plaintiff is now and has been for more than forty years a resident of the 
State of North Carolina; (2) that defendant is a resident of Mecklen- 
burg County, in said State; and (3) that plaintiff and defendant were 
married to each other on 25 December, 1900. 

In his complaint the plaintiff alleges that “on or about the latter part 
of November, 1928, the plaintiff and defendant separated from each 
other, and since said time have lived separate and apart.” 

In her answer the defendant admits that “the plaintiff and defendant 
were separated during the latter part of November, 1928, and that they 
have lived separate and apart since that time.” She further alleges that 
“the plaintiff herein, Govan G. Hyder, and the defendant Mary J. 
Hyder were separated in 1928, due to the wrongful acts and conduct of 
the plaintiff herein, in that he took the defendant to her original home 
in Mecklenburg County, and there deserted and abandoned her. The 
said desertion and abandonment was due to no fault known to this 
defendant, but solely to the wrongful and unlawful conduct of the plain- 
tiff.” In his reply, the plaintiff denies this allegation of the answer. 

When the action was called for trial, the plaintiff tendered the follow- 
ing issues for submission to the jury: 

“1. Were the plaintiff and defendant married, as alleged in the com- 
plaint ? 

“9, Has the plaintiff resided in North Carolina for a period of one 
year ? 

“3. Has there been a separation of husband and wife, and have they 
lived separate and apart for two years, as alleged in the complaint ?” 

The defendant made no objection to the foregoing issues, but tendered 
the following as an additional issue: 

“4, Has the said separation of husband and wife been due to the 
criminal and unlawful acts of the husband, as alleged in the answer ?”’ 

The court declined to submit the issue tendered by the defendant, and 
the defendant excepted. 

At the trial, the plaintiff, as a witness in his own behalf, testified as 
follows: 
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“I am the plaintiff in this case. JI am a resident of the State of North 
Carolina, and have been all my life. I am 59 years cf age. The de- 
fendant in this case is my wife. We were married in 1900, but we are 
not living together as husband and wife now. We were separated in 
1928, I believe in November of that year, and have continuously lived 
separate and apart from each other since 1928.” 

On his cross-examination the witness was requested by counsel for the 
defendant to explain the facts surrounding the separation in 1928, and 
to tell the jury why he and the defendant were separated in 1928. The 
objection of the plaintiff was sustained, and the defendant excepted. 

The court ruled that no evidence tending to show the facts and cir- 
cumstances under which the plaintiff and defendant were separated in 
1928 was competent, and in deference to this ruling, to which the defend- 
ant duly excepted, the defendant offered no evidence in support of the 
allegations of her answer. 

Each of the issues submitted to the jury was answered “Yes.” 

From judgment dissolving the bonds of matrimony between the plain- 
tiff and defendant, and divorcing the plaintiff from the defendant, the 
defendant appealed to the Supreme Court, assigning as error the refusal 
of the trial court to submit to the jury the issue tendered by the defend- 
ant and the ruling of said court that no evidence tending to support 
the allegations of her answer was competent or admissible at the trial of 
the action. 


Sale, Pennell & Pennell and G. C. Franklin for plaintiff. 
Mark W. Brown for defendant, 


Connor, J. Chapter 72, Public Laws of North Carolina, 1931, as 
amended by chapter 163, Public Laws of North Carolina, 1933 (N. C. 
Code of 1935, sec. 1659 [a]), reads as follows: 

“Section 1. Marriages may be dissolved and the parties thereto 
divorced from the bonds of matrimony, on the application of either 
party, if and when there has been a separation of husband and wife, 
elther under a deed of separation or otherwise, and they have lived 
separate and apart for two years, and the plaintiff in the suit for divorce 
has resided in the State for a period of one year. 

“Sec. 2. That this act shall be in addition to other acts and not 
construed as repealing other laws on the subject of divozce. 

“Sec. 3. That this act shall be in force from and after its ratifica- 
tion.” 

This act was in full force at the date of the commencement of this 
action. The plaintiff relies upon its provisions for the relief prayed for 
in his complaint. He does not rely upon the provisions of subsection 4 
of C.S8., 1659. For that reason, he does not allege, nor was he required 
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to prove, that “he is the injured party,” as would have been the case had 
he relied upon its provisions. Sanderson v. Sanderson, 178 N. C., 339, 
100 S. E., 590. 

Construing the statute applicable to this action, it was said in Parker 
v. Parker, ante, 264, 186 S. E., 346: 

“This statute authorizes a divorce on the application of either the 
husband or the wife, without regard to whether or not the applicant 1s 
the injured party (Long v. Long, 206 N. C., 706, 175 S. E., 85; Campbell 
v. Campbell, 207 N. C., 859, 176 S. E., 250), when there has been a 
voluntary separation, under a deed of separation or otherwise, of hus- 
band and wife, and after such separation they have lived separate and 
apart from each other for two years. It does not authorize a divorce 
when the husband has separated himself from his wife, or the wife has 
separated herself from her husband, without cause and without an agree- 
ment, express or imphed, although, after such separation, he or she has 
lived separate and apart from the abandoned wife or husband for two 
years.” 

In the instant case, the defendant in her answer denied that there had 
been a separation of plaintiff and defendant in 1928. She alleged that 
plaintiff had wrongfully and unlawfully abandoned and deserted her. 
If such be the case, the plaintiff is not entitled to a dissolution of the 
marriage, and a divorce from the bonds of matrimony between him and 
the defendant in this action. Parker v. Parker, supra; Reynolds v. 
Feynolds, 208 N. C., 428, 181 S. E., 338. 

There was error in the refusal of the trial court to submit the issue 
tendered by the defendant, and in its ruling that evidence tending to 
show that plaintiff wrongfully and unlawfully abandoned and deserted 
the defendant was not admissible at the trial of this action. The de- 
fendant is entitled to a new trial. It is so ordered. 

New trial. 


Stacy, C. J., concurs in result. 








J. T. OLLIS anpd Wire, DELZIE OLLIS, v. BOARD OF EDUCATION OF 
AVERY COUNTY, Composep or H. B. BURLESON, DR. R. H. HARDIN, 
AND CARL WISEMAN, 


(Filed 14 October, 1936.) 


1. Reformation of Instruments C d—Evidence held sufficient to overrule 
nonsuit in this action for reformation of deed. 

IeXvidence that the draftsman was instructed by the grantee in a deed 

to insert a clause therein providing that the land should revert to the 
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grantors if it should cease to be used by the grantee for school purposes. 
that the draftsman thought and represented to the grantors that the deed 
contained such clause, and that the grantors signed same, relying upon 
the representation, is held sufficient to be submitted to the jury in an 
action by the grantors to reform the deed by inserting the reversionary 
clause left out by mistake of the draftsman, it being for the jury to say 
whether the evidence satisfies them by clear, strong, and convincing proof 
of the facts constituting plaintiffs’ cause of action. 


2. Limitation of Actions B b—Registered deed held not notice of cause 
of action for reformation for mistake in omitting clause therefrom. 


Plaintiff grantors instituted this action to reform their deed by insert- 
ing a reversionary clause therein, which was omitted therefrom by the 
mistake of the draftsman. Defendants contended that the registration 
of the deed constituted notice that the clause had been ornitted therefrom, 
and that the action was barred, since more than three years had elapsed 
Since the registration of the deed. Held: The registration of the deed is 
insufficient to constitute notice to plaintiffs, and the action was not barred 
until three years after plaintiffs discovered, or should have discovered, 
the mistake in the exercise of due diligence. C. S., 441 (9). 


3. Evidence D b—Draftsman held not ‘interested party’? in action be- 
tween grantors and grantees for reformation of deed. 


In this action for reformation of a deed to a county beard of education 
for mistake of the draftsman in failing to insert a reversionary clause 
therein in accordance with the agreement between the grantors and 
grantee, testimony of the draftsman relating to declarations of a deceased 
member of the board and of the superintendent of schools, tending to 
show that it was agreed that the reversionary clause should be inserted, 
is held not precluded by C. S., 1795, the draftsman not being a party 
interested in the event as contemplated by the statute. 


4. Evidence J d—In action for reformation, parol evidence, tending to 
show real agreement of parties at the time, is competent. 


In an action for reformation of a deed to a board of education for mis- 
take of the draftsman in failing to insert a reversionary clause therein 
in accordance with the agreement of the parties, parol evidence that a 
member of the board, and the superintendent of schools, instructed the 
draftsman to insert the reversionary clause, and had agreed that the 
reversionary clause should be inserted when signed by the grantors, 
is held competent as tending to show the real agreemert of the parties, 
and not objectionable as being hearsay or as varying the terms of the 
written instrument into which all prior negotiations were merged. 


Appeat by the defendant from Sink, J., at April Term, 1936, of 
Avery. No error. 

This 1s a civil action wherein the plaintiffs are asking for the reforma- 
tion of a deed executed by them to the Board of Education of Mitchell 
County on 27 December, 1904, and wherein it is alleged by the plaintiffs 
that at the time said deed was executed the draftsman, through mistake, 
failed to insert a clause providing for the land to revert to the grantors 
in the event it ceased to be used for school purposes. 
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It is conceded that the title of the Board of Education of Avery 
County is that title vested in the Board of Education of Mitchell County 
by said deed, Avery County having been created in 1911 in part from 
that portion of Mitchell County wherein the land described in said deed 
is situated; and it is further conceded that said land is not now used for 
school purposes. 

The issues submitted to and answers made by the jury were as 
follows: 

“1, Was the provision that the lands in controversy in this action 
should revert to the plaintiffs when the property ceased to be used as 
publie school property, left out of the deed by the mistake of the drafts- 
man, as alleged in the complaint? Answer: ‘Yes.’ 

“2. Ts the plaintiffs’ cause of action barred by the statute of limita- 
tions, as alleged in the answer? Answer: ‘No ” 

From judgment declaring the plaintiffs to be the owners of the land 
and reforming the deed as prayed for in the complaint the defendants 
appealed, assigning errors. 


Watson & Fouts for plaintiffs, appellees, 
Charles Hughes for defendant, appellant. 


Scurenck, J. The defendant assigns as error the ruling of the court 
in denying its motion for judgment as in case of nonsuit lodged when 
the plaintiffs had introduced their evidence and rested their case. C.S., 
567. This assignment of error cannot be sustained. 

The plaintiffs’ evidence tends to show that J. T. Ollis offered to give 
to the Board of Education the land described in the deed as long as the 
board would keep a school on it, “but it was to revert back to him when 
the school was abandoned,” and that one R. L, Wiseman was appointed 
by the board to survey the land and draw the deed with reversionary 
clause. The evidence further tends to show that Wiseman thought the 
reversionary clause was in the deed, and that he represented to the 
grantors at the time they signed the deed that such a clause was contained 
therein, and that the grantors signed the deed relying upon the repre- 
sentation that Wiseman, the draftsman, made to them that the rever- 
sionary clause was therein contained. 

This evidence made out a prima facire case, and his Honor correctly 
submitted the case to the jury, charging them that the burden was upon 
the plaintiffs to satisfy them by evidence clear, strong, and convincing 
that the first issue should be answered in the afhrmative. Our decisions 
have established the principle that where there is any evidence to go to 
the jury on the question of mistake in the drafting of a bond or deed that 
the jury are to determine under proper instructions whether the evidence 
is of the character required. King v. Hobbs, 139 N. C., 170. 
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The defendant also assigns as error the ruling of the court in denying 
its motion for judgment as in case of nonsuit upon the ground that the 
evidence showed that the deed in question had been of record since 1907, 
and that such registration was notice to the plaintiffs of the provisions 
of the deed, and for this reason the plaintiffs’ alleged cause of action 
was barred by the three-year statute of limitations. C. S., 441. This 
position ls untenable. 

In Modlin v. BR. B., 145 N. C., 218 (227), which was an action to 
recover damages for decelt growing out of drawing a deed for timber 
so as to include certain timber not included in the contract of sale, it is 
written: “Defendant assigns for error, further, that on the issue as to 
the statute of limitations the judge below declined to charge, as requested, 
that the registration of defendant’s deed was in itself such a notice of 
the alleged fraud as would put the statute in motion for the defendant’s 
protection and in bar of plaintiff’s claim; but the point has been re- 
solved against the defendant. The statute applicable (Revisal, sec. 395, 
subsec. 9) (now C. S., 441-9), provides that actions of the present kind 
are barred in three years after the discovery by the aggrieved party of 
the facts constituting the fraud, and, construing this subsection, the 
Court has decided that the statute commenced to run when the aggrieved 
party first discovered the facts, or could have discovered them by the 
exercise of proper effort and reasonable care, and that the registration 
of the deed, or knowledge of its existence, by which the fraud was accom- 
plished, was not of itself sufficient notice of such facts. Peacock »v. 
Barnes, 142 N. C., 215; Stubbs v. Motz, 113 N. C., 458.” 

The evidence in the instant case tended to show that the first knowl- 
edge the plaintiffs had that the deed did not contain the reversionary 
clause was gained by them the first of November, 1933, and that sum- 
mons in this case was issued 5 October, 1935. His Honor’s ruling that 
the registration of the deed did not constitute notice to the plaintiffs 
that the reversionary clause had been omitted therefrom was in accord 
with the decisions of this Court. 

Defendant also assails by exceptive assignments of error the rulings 
of the court in admitting over its objection certain testimony of the 
draftsman of the deed, R. L. Wiseman, in regard to communications 
between himself and J. M. Parsons, deceased member of the Board of 
Education of Mitchell County, the grantee in the deed, and in regard 
to communications between himself and Dock Green, deceased superin- 
tendent of schools. These assignments of error, based ipon the theory 
that such testimony was in violation of C. §., 1795, cannot be sustained 
for the reason that it nowhere appears that the witness Wiseman was 
“a person interested in the event, or a person from, through, or under 
whom such a party or interested person derives his interest or title by 
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assignment or otherwise.” Nor are such assignments tenable upon the 
theory that the testimony of the witness Wiseman was hearsay evidence. 
The testimony objected to was to the effect that Wiseman was instructed 
by J. M. Parsons, a member of the Board of Education, and Dock 
Green, superintendent of schools, to place the reversionary clause in the 
deed. This was competent to show that the draftsman in drawimg the 
deed failed, through mistake, to carry out his instructions from the 
grantee in the deed, as well as from the grantors, namely, to put in the 
deed the reversionary clause. “‘While negotiations leading up to the 
execution of the contract are merged in it at law, they are competent in 
equity to show what was the real agreement, for the purpose of correct- 
ing the instrument and doing justice.” Potato Co. v. Jeanette, 174 
N. C., 236 (242). 

We have examined each of the assignments of error not abandoned in 
the brief of the appellee and find 

No error. 





W. W. DUNN eT av. v. W. W. WILSON ET AL. 
(Filed 14 October, 1936. ) 


1. Judgments K f—Where officer’s return shows service, defendant may 
attack judgment for nonservice by motion in the cause. 


Where it appears from the face of the record or the papers in the case 
that service of Summons or original process was not had, nor waived, ua 
judgment in personam rendered in this action may be treated as a nullity, 
vacated on motion, or collaterally attacked, since voluntary appearance 
or service of process is necessary to give the court jurisdiction, but where 
the officer’s return shows Service it is deemed prima facie correct, C. S., 
921, and the remedy of defendant asserting nonservice is by motion in the 
cause upon a showing of nonservice by clear and unequivocal proof. 


2. Appeal and Error F b—Presumption that court found facts to support 
judgment does not prevail in face of court’s refusal to find facts. 


In this action certain defendants moved to set aside the judgment for 
nonservice of summons upon their evidence that in fact no service had 
been had, although the officer’s return showed service, and defendants 
requested the eourt to find the facts. The court denied the request, and 
refused the motion of such defendant to set aside the judgment. Held: 
The presumption that the court found facts sufficient to support his judg- 
ment does not prevail in the face of a request for findings refused by 
the court, and the cause will be remanded for findings of fact sufficient to 
enable the Supreme Court to review the questions of law involved. 


AppeaL by defendants W. W. Wilson and Drucilla Wilson from 
Cranmer, J., at March Term, 1936, of Vawncr. 
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Civil action to recover for parent’s loss of services and injury to 
minor child, alleged to have been caused by the negligence of the de- 
fendants in the operation of an automobile. 

No answer having been filed and no appearance made by any of the 
defendants, there was a verdict and judgment for plaintiffs, entered at 
the October Term, 1929, Vance Superior Court. Execution issued 
27 September, 1935. 

Thereupon, motions were lodged by the defendants to vacate verdict 
and to set aside judgment for want of any previous knowledge of the 
proceeding, it being alleged that no summons was ever served upon the 
defendants, or any of them, and that no appearance was ever made by 
any of the defendants in the action. Motion allowed as to Plummer, 
Minnie, and Arnie Wilson, and overruled as to the other defendants. 

The record discloses that “the defendants W. W. Wilson and Drucilla 
Wilson asked the court to find the facts; request denied; defendants 
except,’ and appeal. 


Kittrell & Kittrell and A. A. Bunn for plaintiffs, aprellees. 
Julius Banzet and Frank Banzet for defendants, appellants. 


Stacy, C. J. Service of summons or original process, unless waived, 
is a jurisdictional requirement. Stancill v. Gay, 92 N. C., 462. Hence, 
a judgment 2m personam rendered against a defendant without voluntary 
appearance or service of process is void. Guerin 1. Guerin, 208 N. C., 
57,181 8. E., 274; Harrell v. Welstead, 206 N. C., 817, 175 S. E., 2838; 
Armstrong v. Harshaw, 12 N. C., 187. If the defect appear on the face 
of the papers, or is discernible from an inspection of the record, the judg- 
ment may be treated as a nullity, vacated on motion, or attacked collat- 
erally. Graves v. Reidsville, 182 N. C., 3830, 109 S. E., 29; Stocks v. 
Stochs, 179 N. C., 285, 102 S. E., 306; McKee 1. Angel, 90 N. C., 60. 

On the other hand, if the officer’s return show service, as here, which 
under the statute, C. S., 921, is deemed prima facie correct or “sufficient 
evidence of its service,” Caviness v. Hunt, 180 N. C., 384, 104 S. E., 763; 
Burlingham v. Canady, 156 N. C., 177, 72 S. E., 324; Marler-D-G. Co. v. 
Shoe Vo., 150 N. C., 519, 64 S. E., 366, when in fact no such service has 
been had, the fact of nonservice or “false return” may ke established by 
clear and unequivocal proof, Comrs. v. Spencer, 174 N. C., 86, 98S. E., 
435; McIntosh N. C. P. and P., sec. 316, p. 313, and upon such showing 
the party affected may have the judgment set aside on motion duly 
entered in the cause. Long v. Rockingham, 187 N. C., 199, 121 S. E,, 
461; Herndon v. Autry, 181 N. C., 271, 107 S. E., 3; Stocks v. Stocks, 
supra; Johnson v. Whilden, 171 N. C., 153, 88 S. E., 223; Massie v. 
Hainey, 165 N. C., 174, 81 8. E., 185; Flowers v. King, 145 N. C., 234, 
58S, E., 1074, 
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Speaking to the point in Chadbourn v. Johnston, 119 N. C., 282, 25 
S. E., 705, Furches, J., delivering the opinion of the Court, said: 

“They were made defendants in the summons issued in the case, which 
was returned executed, though in truth and in fact it was not executed 
on Rebecca A. Watkins and W. J. Johnston. This, prima facie, gave 
the court jurisdiction and authorized it to proceed to judgment. But 
this presumption might be rebutted by showing that in fact it had not 
been served. And, if nothing more had occurred, upon the court’s find- 
ing this fact it would have been the duty of the court to set aside the 
judgment.” 

When considering such motion, upon request duly made, it is the duty 
of the judge to find the facts, so that his ruling upon the motion may be 
reviewed, and his refusal to accede to such request is reversible error. 
S. uv. Llarris, 204 N. C., 422, 168 8. E., 498; Holcomb v. Holcomb, 192 
N. C., 504, 185 8. E., 287; icLeod v. Gooch, 162 N. C., 122, 78 S. E., 
4; Norton v. McLaurin, 125 N. C., 185, 34 S. E., 269. Compare Hard- 
ware Co. v. Buhmann, 159 N. C., 511, 75 8S. E., 731. 

True, in the absence of such request, it will be presumed that sufficient 
facts were found to support the judgment. Com. of Revenue v. Realty 
Co., 204 N. C., 128, 167 8S. E., 563; 8. vo. Harris, supra; Holcomb v. 
Holcomb, supra; Gardiner v. May, 172 N. C., 192, 89 S. E., 955. But 
the presumption may not be indulged in the face of a refusal to find the 
facts. This is the rationale of the decisions on the subject. McLeod v. 
Gooch, supra; Smith v. Whitten, 117 N. C., 389, 23 S. E., 320; Carter 
v. Kountree, 109 N. C., 29,13 S. E., 716; Albertson v. Terry, 108 N. C., 
75,128. E., 892. 

Speaking to the matter in Clegg v. Soapstone Co., 66 N. C., 391, 
Reade, J., delivering the opinion of the Court, said: 

“Tt 1s, however, insisted that it ought to be presumed that his Honor 
found such a state of facts as would justify his conclusion of law. This 
would be the same as to say that his Honor could not err in his econ- 
clusion of law upon a given state of facts, and would make his judgment 
final. For, we repeat, how can we determine whether his law is right 
unless we know the facts? Hudgins v. White, 65 N. C., 393; Powell v. 
Werth, post, 423.” 

Until the facts are determined, the question as to what constitutes 
service, debated on argument and brief, is not presently presented for 
decision. However, as the question will perforce arise on the further 
hearing, the following statutes and authorities may prove helpful: C. S., 
479 and 489; Bank v. Wilson, 80 N. C., 200; Godwin v. Munds, 106 
N.C., 448,108. E., 1044; Bernhardt v. Brown, 118 N. C., 700, 24S. E., 
527; Wilhamson v, Cocke, 124 N. C., 585, 32 S. E., 963; Woodley v. 
Jordan, 112 Ga., 151, 37 S. E., 118. 

Error. 
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(Filed 14 October, 1936.) 


1. Criminal Law I j— 


On motion to nonsuit in a criminal prosecution, the evidence must be 
considered in the light most favorable to the State. 


2. Homicide H b—Evidence held sufficient for jury on question of defend- 
ant’s guilt of murder in the first degree. 


The evidence favorable to the State tended to show that deceased, a 
chief of police, was shot from ambush with a shotgun and instantly 
killed, that defendant had been arrested several times by the chief, and 
on the last occasion had been released about 7:00 o’clock, that after his 
release defendant went to his room and procured a single barrel shotgun, 
took it to another’s house and hid it underneath the steps, that he went 
into the house and drank some whiskey and then left, stating he was 
going to kill the chief, that he was seen to get the gun from under the 
steps and start in the direction of the scene of the crime some two miles 
distant, that the killing took place some two hours and forty-five minutes 
thereafter, at about 3:00 o’clock in the morning, that after the crime 
was committed officers found a single barrel shotgun in defendant’s room 
which defendant said he was keeping, and that defendant stated to a 
witness after the commission of the crime that he had told him he was 
going to kill the chief. Held: The evidence made out a case of willful, 
deliberate, and premeditated killing, and the evidence tending to identify 
defendant as the perpetrator of the crime was sufficient to be submitted 
to the jury and overrule defendant’s motion to nonsuit. 


8. Homicide G d—Gun found in defendant’s possession held properly 
exhibited in evidence upon testimony tending to identify it as fatal 
weapon, 

It was established deceased was killed with a shorgun. After the 
crime was committed, a single barrel shotgun was found in defendant's 
room, and there was testimony that the gun was like the one defendant 
was seen carrying the night deceased was shot. Held: Defendant's 
exception to the exhibition of the shotgun in evidence cannot be sustained. 


APPEAL by defendant from Cranmer, J., at April Term, 1936, of 
Hauirax. No error. 

The defendant was convicted of murder in the first degree, and from 
judgment imposing sentence of death, the defendant appealed. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
W. 8. Allsbrook for defendant. 


Devin, J. The defendant bases his appeal from the judgment pro- 
nounced upon two assignments of error, one to the court’s refusal to 
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allow defendant’s motion for judgment of nonsuit, and the other to the 
court’s action in permitting the State to offer in evidence as an exhibit 
the shotgun with which the State contended the deceased was slain. 

The motion for judgment of nonsuit invokes the rule laid down in 
S. v. Beal, 199 N. C., 278, and other cases, that the evidence must be 
considered in its most favorable light for the State. Succinctly stated, 
the evidence disclosed that about 3:00 am., 16 February, 1936, the de- 
ceased, A. P. Moore, then chief of police of Seotland Neck, North Caro- 
lina, was shot down and almost instantly killed; that this occurred in 
front of the bank on a principal street in Scotland Neck; that the 
weapon used was a shotgun, fired from a distance of eight or ten inches, 
penetrating the right collar bone of deceased and severing his jugular 
vein; that there was an open vestibule at the entrance to the bank 
building, two steps up; that the course of the shot appeared to be slightly 
downward, indicating that deceased was shot from the ambush of the 
bank vestibule; that deceased had with him a dog, and that the sound of 
the fatal shot was followed by the howling of the dog. 

Ji was further in evidence that the defendant had been arrested Satur- 
day, 15 February (the day preceding the homicide), and released about 
7:00 o’clock p.m.; that deceased as chief of police had arrested defendant 
two or three times, the last time two or three weeks before; that later, on 
the night of the 15th, about 11:00 or 12:00 o’clock, defendant went to 
his room at the house of a man named Dancy and got a single-barreled 
shotgun and six shells; that he then went to the home of a man named 
Williams, put the gun under the steps, and procured and drank some 
whiskey; that he left there about 2:15 a.m., the 16th, with the gun, fired 
it twice, and left, going in the direction of Scotland Neck, some two 
miles distant, saying he was going to kill Mr. Moore that night; that 
he also said, “I am not only going to kill Mr. Moore but Sheriff Johnson 
if I see him’; that on Tuesday following the homicide he told witness 
Augborn, “I told you I was going to kill that —— ” (referring to 
deceased), “and I would have killed his dog but he ran. I did it, and 
you better not tell it either”; that about 5:00 a.m. (the 16th) defendant 
went into the house of one Idell Jones, and when asked about having 
been arrested the previous evening, said, “The t———— that locked me 
up will not lock me up any more”; that about the same hour another 
witness, who lived close by, testified she saw a shotgun under the house, 
a gun like the one exhibited at the trial; that she did not see the deftend- 
ant put it there, but that she saw him go and get the gun and carry it 
away from there when he went; that defendant said to another witness, 
referring to deceased, “I made up my mind he would not arrest me any 
more”; that an officer went to the room of defendant on Thursday 
following the shooting and found a single-barreled shotgun; that he 
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showed the gun to the defendant and he said it was a gun he had been 
keeping. This gun was produced in court and offered as an exhibit. 

The evidence made out a ease of willful, deliberate, and premeditated 
killing, and there was evidence, sufficient to warrant its submission to 
the jury, identifying the defendant as the perpetrator, S. v. dmmons, 
204 N. C., 758; S. v. Marton, 200 N. C., 715; S. v. Lawrence, 196 
N. C., 562. 

The only other exception was to the admission of the shotgun as an 
exhibit in the case. It was competent to show the possession of a 
shotgun by defendant about the time of the homicide, and it was testified 
that the one found in his room was like the one with which he had been 
seen on the night the deceased was shot. This exception cannot be 
sustained. S. v. Burno, 158 N. C., 632; 8. v. Vann, 162 N. C., 534. 
The charge of the court was free from error. 

There were no other exceptions noted to the ruling of the court, but 
we have examined the record with care in view of the gravity of the 
result to the defendant, and in the trial we find 

No error. 





J. H. WORTHY y. R. R. KNIGHT. 


(Filed 14 October, 1936.) 
1. Damages D a— 


Punitive damages are allowable only in cases of malicious, wanton, and 
reckless lujury, and may be awarded plaintiff in his suit only if a cause 
of action exists in his favor which entitles him to nominal damages, at 
least. 


2. Damages D c—— 


The awarding of punitive damages and the amount to be allowed, if 
any, rests in the sound discretion of the jury within the limitation that 
the amount shall not be excessively disproportionate to the circumstances 
of contumely and indignity present in each particular case. 

3. Damages D b—Where evidence shows willful, malicious injury, it is 
error for court to refuse to submit issue of punitive damages. 

Where punitive damages are sought, the trial court is limited to a 
determination of whether the evidence is sufficient to support the issue 
and whether the amount awarded by the jury is excessive, and where 
there is evidence of an aggravated, criminal assault by defendant on 
plaintiff, it is error for the trial court to refuse to submit the issue of 
punitive damages to the jury. 


AppraL by plaintiff from Cranmer, J., at July Term, 1936, of Ler. 
Civil action to recover damages for alleged willful and malicious 
assault. 
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Plaintiff’s evidence tends to show that on 11 January, 1936, he was 
opening a road on his own land, under order of court, east of the divid- 
ing line between his land and the adjoining land of the defendant. 
“Mr. Knight came up and wanted it laid off so the whole road would be 
east of the line claimed by him before we agreed on the line.” 

An argument ensued, and when plaintiff’s back was turned, the de- 
fendant grabbed him by the arm and plaintiff fell, his feet having 
become entangled in some wire fencing. Plaintiff got up and ran about 
seventy-five yards, when he was overtaken by the defendant, struck 20 
or 25 times, knocked down, and his nose broken. Plaintiff testified: 
“T was doing nothing to Mr. Knight when he assaulted me. Made no 
fight at him at all. It all occurred on my land.” 

The cdefendant’s version is shghtly different. He first fancied some 
provocation, then said: “I chased him across the muddy field about 75 
yards. Worthy fell and I struck him once and possibly twice, not more 
than twice. He was kicking and fighting at me. I hit him with my 
fist.” 

The jury awarded the plaintiff compensatory damages in the sum of 
$40.00. The court declined to submit an issue as to punitive damages 
(exception), and charged the jury that in no event would they award 
the plaintiff more than compensatory damages. Exception. 

Plaintiff appeals, assigning errors. 


KR. Hoyle for plaintiff, appellant. 
Gavin & Jackson for defendant, appellee. 


Stacy, C. J. The doctrine of punitive damages occupies a rather 
anomalous position in our law. 

In the first place, such damages are not recoverable as a matter of 
right. Hodges v. Hall, 172 N. C., 29, 89 S. E., 802. They are allow- 
able only in cases of malicious, wanton, and reckless injury; and, even 
then, they go to the plaintiff merely because they are assessed in his suit. 
Cotton v. Fisheries Co., 181 N. C., 151, 106 S. E., 487; Osborn v. Leach, 
1385 N. C., 628, 47 8. E., 811; Waters v. Lumber Co., 115 N. C., 648, 
20 8. E., 718. 

Second: Punitive damages may not be awarded unless otherwise a 
cause of action exists and at least nominal damages are recoverable by 
the plaintiff. Saunders v. Gilbert, 156 N. C., 463, 72 S. E., 610; Blow 
v. Joyner, 156 N. C., 140, 72 S. E., 319. In other words, a civil action 
may not be maintained merely to inflict punishment or to collect punitive 
damages. Saunders v. Gilbert, supra. Compare Gray v. Lentz, 173 
N. C., 346, 91S. E., 1024 (statutory penalty). 

Third: Both the awarding of punitive damages and the amount to be 
allowed, if any, rest in the sound discretion of the jury, Cobb v. R. B., 
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175 N. C., 180, 95 S. E., 92, albeit, the amount assessed is not to be 
excessively disproportionate to the circumstances of contumely and indig- 
nity present in each particular case. Ford v. McAnally, 182 N. C., 419, 
109 S. E., 91; Blow v. Joyner, supra; Billings v. Observer, 150 N. C., 
540, 64 S. E., 485; Webb v. Tel. Co., 167 N. C., 483, 83 S. E., 568; 
Gilreath v, Allen, 32 N. C., 67. 

Primarily, then, the court is concerned with only two questions: (1) 
Whether there is any evidence to be submitted to the jury; and (2) 
whether the award is excessive. The balance is for the twelve. Tripp 
v. Tob. Co., 193 N. C., 614, 187 S. E., 871. 

The foregoing epitome of the law, as it obtains in this jurisdiction, 
may be gleaned from the following authorities: Lay v. Pub. Co., 209 
N. C., 134, 183 8. E., 416; Bonaparte v. Funeral Home, 206 N. C., 652, 
175 8. E., 187; Perry v. Bottling Co., 196 N. C., 690, 146 S. E., 805; 
Ferrell v. Stegle, 195 N. C., 102, 141 S. E., 474; Picklesemer v. R. L., 
194 N. C., 40,1388 S. E., 340; Tripp v. Tob. Co., supra; Baker v. Wins- 
low, 184 N. C., 1, 1138 8. E., 570; Hodges v. Hall, supra; Saunders v. 
Gilbert, supra; Brame v. Clark, 148 N. C., 364, 62 S. E., 418; Ammons 
v. R. R., 140 N. C., 196, 52 S. E., 731; Jackson v. Tel. Co., 139 N. C., 
347, 51 S. E., 1015; Osborn v. Leach, supra; Chappell v. Ellis, 123 
N. C., 259, 31S. E., 709; Remington v. Kirby, 120 N. C., 320, 26 S. E., 
917. Whether this is the result of a consistent or satisfactory philoso- 
phy, we need not now pause to debate. 8 R. C. L., 579, 17 C. J., 968. 
It would serve no useful purpose. Suffice it to say, it is thoroughly 
established by the pertinent decisions, though the doctrine may be 
repudiated in some jurisdictions. 17 C. J., 969. 

In the case at bar, there is evidence of an aggravated, criminal assault. 
This calls for an issue of punitive damages to be submitted to the jury. 
Saunders v. Gilbert, supra; Sowers v. Sowers, 87 N. C., 303; Pendleton 
v. Davis, 46 N. C., 98; Causee v. Anders, 20 N. C., 388. 

New trial. 





MRS. NANNIE DRAPER PETTY vy. PACIFIC MUTUAL LIFE INSURANCE 
COMPANY OF CALIFORNIA. 


(Filed 14 October, 1936.) 
1. Pleadings I c— 
Upon plaintiff's motion for judgment on the pleadings, defendant's 
answer must be given the most favorable interpretation and every intend- 
ment taken against the plaintiff, 
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2. Insurance I b-—Complaint held to sufficiently allege fraud in procuring 
reinstatement of policy within provisions of C. S., 6460. 


Defendant insurer’s answer alleged that insured signed a written state- 
ment and certificate of health to secure a reinstatement of his policy in 
which insured stated he was in good health and had not been attended by 
physicians for the year previous, whereas, in fact, defendant was sutfer- 
ing with uleer of the stomach, and had been so informed by physicians 
which attended him less than one year prior to the application, that the 
application stated that the representations therein were made as a con- 
sideration for the reinstatement of the policy, that insurer did rely upon 
the representations and was induced thereby to reinstate the policy, which 
it would not have otherwise done, and that insured died from an operation 
for the ulcer performed less than ninety days after the application for 
reinstatement of the policy. Held: F:ven conceding that the application 
for reinstatement was governed by the provisions of C. S., 6460, that 
policies issued without a medical examination shall not be avoided for 
misrepresentations as to physical condition except in cases of fraud, 
insurer’s answer sufficiently alleged fraud, and plaintiff beneficiary’s 
motion for judgment on the pleading was erroneously granted, insurer 
being entitled to a day in court to prove the allegations if it can. 

3. Fraud B b— 


In alleging fraud it is not necessary that the word “fraud” appear in 
the pleading, it being sufficient if it is alleged that the opposite party 
knowingly made a material misrepresentation with intent that the pleader 
should rely thereon, and that the pleader did rely thereon to his damage. 


AppeaL by defendant from Cranmer, J., at June Term, 1936, of 
Vance. Reversed. 

Action by the plaintiff beneficiary upon a policy of insurance issued 
upon the life of [ra Moody Petty. 

Judgment upon the pleadings for the amount demanded in the com- 
plaint was entered by the court below. Defendant appealed. 


J.P. and J. H. Zollicoffer for plaintiff, appellee. 
J. M. Broughton for defendant, appellant. 


Devin, J. A judgment for the plaintiff upon the pleadings has the 
same effect as sustaining a demurrer to the answer, and requires that 
the defendant’s pleading shall be given the most favorable interpreta- 
tion and every intendment taken against the plaintiff. Barnes v. Trust 
Co., 194 N. C., 871; Pridgen v. Pridgen, 190 N. C., 102. 

It is necessary, therefore, to examine the allegations of the answer in 
accord with this rule. 

After admitting the issuance of the policy sued on and the death of 
the insured, the defendant interposed the defense that the policy had 
lapsed for failure to pay the premiums due thereon, and that subsequently 
the insured made written application for reinstatement with a certificate 
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of health, wherein certain representations as to his then physical condi- 
tion and previous requirement of medical services were made, concluding 
with the following language: “I hereby declare that the foregoing state- 
ments and certifications are made by me as a consideration for the ac- 
ceptance by the company of the premium now in default and for the 
reinstatement of the above numbered policy as of the due date of said 
premium and are complete, true, and correct, and I understand that the 
company, believing the same to be such, will rely and act on them.” 

It is particularly alleged in the answer that, in response to the ques- 
tion, “Are you now in good health?” the insured replied, “Yes”: 
‘Whereas, in truth and in fact, the said insured was not at such time 
in good health, but, on the contrary, had at such time an ulcer of the 
stomach, among other ailments, of which condition the insured had 
previous thereto been informed and advised by one or more physicians, 
and for which condition a diet had been prescribed by physicians, and 
that said condition of ulcer of the stomach was such as to necessitate an 
operation of said insured, which was performed less than ninety days 
after the date of said certificate of health, pursuant to which operation, 
the death of the insured occurred a few days thereafter.” 

It was further alleged in defendant’s answer that, in response to the 
question, “Have you during the past year had any injury, sickness, or 
ailment of any kind, or required the services of a physician or other 
practitioner?” the insured replied, “No”: “Whereas, in truth and in 
fact, the insured within less than a year of the date of the said certificate 
of health had had sickness or ailments, including said condition of ulcer 
of the stomach, and had required and obtained the services of one or 
more physicians in connection therewith, and had within said period 
of less than one year previous to the date of said certificate of health 
been treated by one or more physicians, and had been informed by such 
physicians of the said condition of ulcer of the stomach; that the insured, 
by his answer, represented to the defendant that during the year pre- 
vious to the date of said certificate, he had not had any injury, sickness, 
or illness of any kind, or required the services of a physician or any 
other practitioner, eheroas. in truth and in fact, the insured had expe- 
rienced sickness, as herein set forth, and had requed and obtained the 
services of one or more physicians.” 

It was further alleged that the defendant relied upon the representa- 
tions contained in the application for reinstatement and certificate of 
health and was induced thereby to reinstate said policy, which it would 
not otherwise have done. 

In support of the ruling of the court below, the plainti:f contends that 
the provisions of C. S., 6460, apply to applications for reinstatement of 
policies unaccompanied by medical examination, and tha+ the defendant 
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may not now resist payment of the amount of the insurance “on account 
of any misrepresentation as to the physical condition of the applicant 
except in cases of fraud,” and that having failed to allege fraud, allega- 
tions of mere misrepresentation do not constitute a defense to a suit on 
the policy. Conceding, without deciding, that the provisions of the 
statute, C. §., 6460, are broad enough to cover an application for rein- 
statement of a lapsed policy as well as the initial contract where no 
medical examination was required, we are of opinion, and so decide, 
that the answer in the instant case does set out all the elements of fraudu- 
lent misrepresentation, sufficient to raise an issue. 

It is not necessary that the word “fraud” be used in the pleading, nor 
that it be alleged in direct terms, if the facts averred contain all the 
essential elements of fraud. Colt v. Kimball, 190 N. C., 169; S. ex rel. 
Worth v. Stewart, 122 N.C., 263; 27 C. J., 30; 12 R. C. L., 417. 

In Whitehurst v. Ins. Co., 149 N. C., 278, defining the necessary ele- 
ments to constitute fraud in the representation, it was held that as to 
the statement the following conditions must occur: (1) That it be 
untrue; (2) that the person making the statement either knew it to be 
untrue or was culpably ignorant whether it be true or not; (3) that it was 
material to the transaction and was made with intent that the other 
party should act upon it; (4) that the other party does act in reliance on 
the statement in the manner contemplated, and thereby suffers loss. 
Stone v. Milling Co., 192 N. C., 585; Plotkin v. Bond Co., 204 N. C., 
508; Ghormley v. Hyatt, 208 N. C., 478. 

The falsity and the sczenter of the representation that the insured was 
in good health and had not required the services of a physician, as well 
as the other elements of fraudulent misrepresentation, affirmatively 
appear from the allegations of the answer. 

Whether the defendant can make good its allegations by competent 
proof is another matter. At least, it is entitled to a day in court. 
Abernethy v. Burns, 206 N. C., 370. 

The judgment on the pleadings must be 

Reversed. 
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SHERMAN OWENS anp Wirt, G. L. OWENS; ROSA OWENS ANDERS anpb 
HusBAND, CAP ANDERS; DELIA OWENS; W. L. OWENS anv WIFE, 
DESSIE OWENS; ROXIE OWENS McCALL anp Hussanp, GARLAND 
McCALL; SUSIE OWENS McCALL anp HusspandD, ELBERT McCALL; 
DORA OWENS McCALL anp Hussanp, J. P. MceCALL; CANNIE OWENS 
GOLDEN Anp HUSBAND, REAL GOLDEN; FRED OWENS aAnpD WIFE, 
OTHA OWENS; AVERY OWENS anp Wirt, CASSIE OWENS; SPUR- 
GEON OWENS anv J. T. OWENS, Sore anp ONLY HEIRS at LAW OF 
SHERMAN OWENS, DecrEaseED, v. BLACKWOOD LUMBER COMPANY, 
INC., anD CANEY FORK LOGGING RAILWAY COMPANY. 


(Filed 14 October, 1936.) 


1. Trial D a— 


Upon motion as of nonsuit, all the evidence which tends to support 
plaintiff’s cause of action is to be considered in its most favorable light 
for plaintiff, and he is entitled to every reasonable intendment thereon 
and every reasonable inference therefrom. C. S., 567. 


2. Adverse Possession C b-—-Evidence that plaintiffs had been in posses- 
sion for twenty years adversely to defendant held for jury. 

Plaintiffs’ evidence tended to show that they and those under whom 
they claimed by inheritance and mesne conveyances had been in posses- 
sion of the locus in quo continuously for over twenty vears, claiming to 
known and visible lines and boundaries coextensive with the calls in the 
State grant of their original predecessor in title, that they had used the 
land by cultivating, clearing, pasturing, fencing, building houses, planting 
an orchard, such acts constituting the usual and custcmary use of like 
lands in the community. Held; The evidence was sultlicient to be sub- 
mitted to the jury on the issue of plaintiffs’ actual, open, continuous, 
notorious, and adverse possession of the lands sufficient to ripen title in 
plaintiffs under the provisions of C. S., 480, and defendants’ motion to 
nonsuit in plaintiffs’ action to recover damages for the wrongful cutting 
and removal of timber from the tract was erroneously granted. 


8. Adverse Possession A d—Where dower is not allotted, widow’s regis- 
tered deed in fee is sufficient ouster and notice to heirs. 

Plaintiffs claimed the lands in question by over twenty years adverse 
possession, plaintiffs’ ancestor having gone into hostile and exclusive 
possession under a deed in fee from the widow of the grantee in a State 
grant. No dower was allotted to the widow. Defendants claimed that 
plaintiffs’ possession was not adverse to the heirs at law until the widow’s 
death and the termination of her dower rights. Held: Defendants’ con- 
tention is untenable, since no dower had been allotted to the widow, and 
her registered deed was sufficient ouster and notice to the heirs of plain- 
tiffs’ adverse claim. 

4. Adverse Possession A f—Rule that tenant in common cannot hold 
adversely to cotenants held inapplicable to facts of this case. 


Plaintiffs’ ancestor went into possession of the locus in quo under a 
deed in fee from the widow of the grantee in a State grant, no dower 


qr 
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having been allotted to the widow. Thereafter, the heirs at law executed 
a deed to plaintiffs’ ancestor, but the deed was void as to some of the 
heirs at law for defect in their acknowledgment. Defendants contended 
plaintiffs’ possession was not adverse to the heirs at law whose deed was 
defective, since under the deed plaintiffs’ ancestor took only the title of 
those heirs whose acknowledgment was not defective and held as tenant 
in common with the other heirs. Held: The widow’s deed was sufficient 
ouster as to all the heirs, and defendants’ contention cannot be sustained, 
and the deeds from the widow and heirs at law, even if insufficient to 
constitute color of title, are competent evidence under the ancient docu- 
ment rule under plaintiffs’ claim of adverse possession for over twenty 
years. 


AppEaL by plaintiffs from Oglesby, J., at May Term, 1936, of 
Jackson. Reversed. 

This is a civil action, instituted by Sherman Owens and wife, G. L. 
Owens, on 14 August, 1930, against the defendants for the recovery of 
damages for the wrongful cutting and removal of the timber on Grant 
No. 1155, calling to contain 100 acres of land, and for the wrongful 
construction over said lands of a logging railroad and other acts of 
trespass and damage thereto by the defendants over the objection and 
notice not to do so by plaintiffs; and for the recovery of said tract of 
land embraced in said grant. Pending the action and before the trial 
of same, the plaintiff Sherman Owens died and his heirs at law and 
children were made parties plaintiff and adopted the complaint as filed 
theretofore herein. 

The plaintiffs allege that they are the owners in fee of said tract of 
land covered by State Grant No. 1155, from which said timber was cut 
and removed and the railroad constructed by the defendants; that they, 
and those under whom they claimed title, had been in adverse possession 
thereof for more than 50 years under color of title connected with sail 
grant and other muniments of title and actually using and occupying 
the same for farming purposes and other uses to which they were 
capable of being used; that their title to said lands had ripened by the 
required adverse possession under color, the source of which was State 
Grant No. 1155, a junior grant, but issued and granted 18 February, 
1878, recorded in Jackson County on 15 February, 1879; and that even 
without color of title plaintiffs claim to be the owners in fee of said 
lands by reason of adverse possession thereof for the required time by 
them and their deceased father, Sherman Owens, for more than 20 and 
30 years, so the plaintiffs claim they are the lawful owners of said lands 
and that their title thereto has ripened by the required adverse posses- 
sion thereof under color or without color. The plaintiffs contended and 
offered evidence to show that Sherman Owens moved on the tract of 
land with his family in May, 1909, and that he and family or his 
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tenants lived on the said lands and have been in the adverse possession 
of same until the action was brought on 14 August, 1930, and that prior 
to the year 1909, Sylvester Galloway and a Mr. Ellenburg built a house 
on said lands in the year 1904 and lived thereon; and that Sylvester 
Galloway is the grantee in State Grant No. 1155, and that the heirs of 
Sylvester Galloway by deed dated 30 September, 1907, conveyed the 
lands embraced in said grant to Sherman Owens, and that Sue E. 
Booker, née Sue E. Galloway and husband, William Booker, and Rhoda 
E. Fisher, attorney in fact, conveyed the lands to A. S. (Sherman) 
Owens by deed dated 14 December, 1903. 

The defendant Blackwood Lumber Company alleges that it is the 
owner in fee of the lands described in the complaint and had a lawful 
right to cut and remove the timber therefrom and construct said railroad 
over same, under Grant No. 251, issued in 1796 to David Allison, 
assignee of John Gray Blount and William Cathcart, the same being 
dated 29 November, 1796, and registered in the Jackson County Public 
Registry, in Book H-8, page 346, et seg., on 16 October, 1882, and said 
grant containing 250,240 acres, and embracing and covering the lands 
described in the complaint, and a chain of title connecting it with the 
title of Grant No. 251 aforesaid; that it was admitted or agreed by 
plaintiffs and defendants as appears in the record that said Grant No. 
251 covers the lands described in the complaint and claimed by the 
plaintiffs, and that the defendants have a chain of title connecting them 
with the title of said grant, a senior grant to Grant No. 1155, the latter 
being the base of title claimed by the plaintiffs, and that said chain of 
title need not be introduced except the deeds from Highland Forest 
Company to Jackson Lumber Company and from Jackson Lumber 
Company to Blackwood Lumber Company, said agreement being subject 
to the conditions therein stated. 

The defendant Blackwood Lumber Company further alleges and con- 
tends that it is the owner in fee of said lands described in the complaint 
on the ground that it, and those under whom it claims title, have been 
in the adverse possession thereof for more than 100 years, and pleads 
as defenses to the action and the right of the plaintiffs to recover herein 
the following: (1) Adverse possession of the lands in question for 30 
years, subdivision 1 of sec. 425 of C. 8.; (2) adverse possession under 
color of said lands for more than 21 years, subdivision 2 of sec. 425 of 
C. S.; (3) adverse possession of said lands for more than 20 years, 
sec. 480 of C. S.; and (4) adverse possession of said lands under color 
for more than 7 years, sec. 428 of C. S., and that such adverse possession 
was under known and visible lines and boundaries and ripened its title 
to said tract of land in controversy. 
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The defendants, over objection by plaintiffs, claimed title to the lands 
described in the complaint or an interest therein under purported decds 
dated 20 July, 1908, from some of the heirs at law of Sylvester Galloway 
to R. M. Galloway and from R. M. Galloway and wife on same date to 
Highland Forest Company, as set forth in the record. 

The court below signed the judgment of nonsuit appearing in the 
record. Plaintiffs excepted and assigned error, and appealed to the 
Supreme Court. 


W. R. Sherrill and E. P. Stilwell for plaintiffs. 
R.L. Phillips and F. E. Alley, Jr., for defendant Blackwood Lumber 
Company. 


Crarkson, J. At the close of plaintiffs’ evidence and at the close of 
all the evidence the defendants made motions in the court below for 
judgment as in case of nonsuit. ©. 8., 567. The court below granted 
the motion at the close of all the evidence. We do not think the judg- 
ment of nonsuit in the court below, at the close of all the evidence, can 
be sustained. Upon a motion as of nonsuit, all the evidence which makes 
for plaintiff’s claim or tends to support his cause of action 1s to be con- 
sidered in its most favorable light for plaintiff, and he is entitled to 
every reasonable intendment thereon and every reasonable inference 
therefrom. 

There are a great many questions set forth in the briefs of litigants 
which we do not think necessary now to consider. 

The plaintiffs allege: “That, in addition to having a regular paper 
title or muniments of title with State Grant No. 1155 aforesaid, dated 
18 February, 1879, as the base or source, from the State down to 
Sherman Owens, the plaintiffs and those through, by, and under whom 
they claim title have had open, continuous, notorious, and adverse pos- 
session under colorable title and under known and visible lines and 
boundaries, for many years, to wit, more than fifty years.” 

N. C. Code 1935 (Michie), see. 425, is as follows: “The State will 
not sue any person for, or in respect of, any real property, or the issue 
or profits thereof, by reason of the right or title of the State to the 
same—(1) when the person in possession thereof, or those under whom 
he claims, has been in the adverse possession thereof for thirty years, 
this possession having been ascertained and identified under known and 
visible lines or boundaries; which shall give a title in fee to the pos- 
sessor.” 

Section 426; “In all actions involving the title to real property title 
is conclusively deemed to be out of the State, unless it is a party to the 
action, but this section does not apply to the trials of protested entries 
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laid for the purpose of obtaining grants, nor to actions instituted prior 
to 1 May, 1917.” 

Section 430: “No action for the recovery of possession of real prop- 
erty, or the issues and profits thereof, shall be maintained when the 
person in possession thereof, or defendant in the action, or those under 
whom he claims, has possessed the property under known and visible 
lines and boundaries adversely to all other persons for twenty years; 
and such possession so held gives a title in fee to the possessor, in such 
property, against all persons not under disability.’ Johnson v. Fry, 
195 N. C., 832; Dill-Cramer-Truitt Corp. v. Downs, 201 N. C., 478; 
Reid v. Reid, 206 N. C., 1. 

In Locklear v. Savage, 159 N. C., 236, at pp. 237-8, 1t is said: “What 
is adverse possession within the meaning of the law has been well settled 
by our decisions. It consists in actual possession, with an intent to hold 
solely for the possessor to the exclusion of others, and is denoted by the 
exercise of acts of dominion over the land, in making the ordinary use 
and taking the ordinary profits of which it is susceptible in its present 
state, such acts to be so repeated as to show that they are done in the 
character of owner, in opposition to right or claim of any other person, 
and not merely as an occasional trespasser. It must be decided and 
notorious as the nature of the land will permit, affording unequivocal 
indication to all persons that he is exercising thereon the dominion of 
owner,” citing numerous authorities. Shelly v. Grainger, 204 N. C., 
488. 

What is the evidence that plaintiffs have “possessed the property under 
known and visible lines and boundaries adversely to all other persons 
for 20 years”? The source of plaintiffs’ title to said lands is State 
Grant No. 1155, issued to Sylvester Galloway by the State of North 
Carolina on 18 February, 1878, recorded in Jackson County, in Book 
G-7, at page 195, on 15 February, 1879, and deseribed therein by metes 
and bounds is the 100-acre tract of land in question in this action. The 
mesne conveyances connecting the plaintiffs with said State Grant No. 
1155, the source of their title, are as follows: 

1. Power of attorney, dated 14 November, 1903, from Sue E. Booker, 
née Sue E. Galloway (Sue E. Galloway was the widow of Sylvester 
Galloway, deceased, who is the grantee in Grant No. 1155), to Rhoda 
E, Fisher, giving her full and complete power and authority to sell and 
convey lands and real estate, which was recorded on 8 September, 1905, 
in Book 23, at page 73. 

2. On 14 December, 19038, Sue E. Booker, née Sue E. Galloway, and 
her then husband, Wiliam Booker, and Rhoda E, Fisher, attorney in 
fact, executed and delivered to A. S. (Sherman) Owens a warranty deed 
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in proper form with full covenants and warranty, conveying to him in 
fee simple the lands embraced in said Grant No. 1155, and with full 
description by metes and bounds as the same appear in said grant, which 
said deed was filed 12 October 1905, and duly recorded in Jackson 
County on 14 October, 1905, in Book JJ, at page 31. 

3. Deed dated 30 September, 1907, from Sylvanus Galloway, Salina 
McCall, Jackson McCall, Garland McCall, Rufus Galloway, and others, 
heirs at law of Sylvester Galloway, to Sherman Owens, conveying to 
him all their right, title, claim, and interest in the tract of land in con- 
troversy and describing the same by metes and bounds and expressly in 
the premises call attention to the fact that Sue E. Booker and husband, 
William Booker, for a consideration of $200.00, had conveyed said lands 
to Sherman Owens by a “certain deed of absolute conveyance, with full 
covenants of warranty, duly executed—recorded in Jackson County, in 
Book JJ, page 31,” and this last deed to Sherman Owens was filed on 
8 October, 1907, and recorded in Jackson County, on 26 October, 1907, 
in Book NN, at page 489, et seq. 

The plaintiffs offered evidence tending to show that they, and those 
under whom they claim title, have been in the actual, open, continuous, 
notorious, and adverse possession of the lands in question and as de- 
scribed in the complaint for more than forty years, and that possession 
has been ascertained and identified under known and visible lines and 
boundaries coextensive with the lines of Grant No. 1155 and the lines 
of the description in the two deeds to Sherman Owens for said tract of 
land. 

The plaintiffs offered evidence tending to show that this possession of 
the land in question began about 40 years ago, when a man by the name 
of Mr. Ellenburg (now dead) went on the land for Mr. Owens, helped 
build the house, cleared up some of the land, and worked and stayed 
there for Mr. Owens; that in 1904 Sherman Owens and his son, W. L. 
Owens, went on the tract of land and went around the lines of the entire 
tract; that Sherman Owens could not read and he took his son and deeds 
and had his son read the calls, and they went around the land; that 
Sherman Owens and family moved on the land in May, 1909, and lived 
in the house and cultivated some of the lands, and, following this posses- 
slon and occupancy by Sherman Owens and family of the tract of land, 
the plaintiffs offered the evidence of numerous witnesses who, as the 
tenants and lessees of Sherman Owens or his wife and heirs at law, 
actually lived on the land and possessed and occupied the same for the 
plaintiffs, beginning in 1910, when Sherman Owens and family moved, 
and continued thereafter until the year 1930, when the defendants went 
on the land and commenced cutting timber. 
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That this possession and occupancy of the land was continuous for 
more than 30 years by the successive tenants and lessees of the plaintiff, 
and evidenced by such use of the land as it was capable of at the time, 
that is, farming, cultivating, clearing, using firewood, pasturing, fencing, 
building houses and outhouses, sowing grass and planting trees for 
orchard, and making such use of the same as is or was usual and cus- 
tomary for farmers on mountain farms in the commun:ty. 

The land in controversy was surveyed by one H. R. Queen, an expert 
surveyor. The beginning corner of Grant 1155, which covers the 
locus in quo, was well known to him and was a marked caestnut standing 
in Rocky Knob Gap, about thirty years ago (now down). There were 
marked trees on the first line and other marks. The 100 acres had 
visible lines and boundaries. These were known to Sherman Owens 
and his son, W. L. Owens. 

Fred McCall testified, in part: “Sherman Owens is my uncle. I was 
looking after this property for Mr. Owens, when they sent him off he 
got me to look after it and take care of it for him, from 1919 to 1930. 
I rented it to Lawton McCall in 1919 and he went into possession of 
the land in 1919 and left in 1922, I think; Mr. McCall was to go there 
and take care of the place for me and look after it and keep people out 
from ranging, hunting, and fishing, and he lived on the property three 
years; he was the first renter I put there. During this period from 
1919 to 1930 I kept the fences up on the place the best I could, ranged 
it and farmed it until the Blackwood Lumber Company drove on it. I 
kept 6 or 7 head of cattle on the property; yes, my brother had some 
and I got him and he helped me look after the cattle and to look after 
the place; this is my brother Charley and he is here. Charley and I 
would go over the property to look after it once and twice a week. The 
house burned down shortly after Lawton McCall moved away after 
1922. Yes, Charley McCall had live stock on this land, five or six head, 
in addition to mine. I went ahead and looked after this property, kept 
up the fences the best I could and ranged my stock and did that each 
vear, and also my brother, Charley McCall, helped me look after it each 
year and pastured his cattle there.” 

The land was suitable for pasturing, and that was one of the uses for 
which it was adapted. This evidence was competent, in fact, it was not 
objected to. 

Then, again, the defendant Blackwood Lumber Company, Inc., recog- 
nized that Sherman Owens owned the land. On 10 April, 1928, James 
E. Walker wrote T. S. Fortner, in part, as follows: 
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Briackwoop LumBer Co., INc. 
MANUFACTURERS 
HARDWOOD AND SPRUCE LUMBER. 


East LaPorte, N. C., April 10, 1928. 
T. S. Fortxer, 
Argura, N.C, 


Dear Str: There is a piece of land on Tennessee Creek belonging to 
Sherman Owens. Some say it is about 100 acres and some say about 
80 acres. 

Yours truly, 
Briackwoop LuMBER Co., 
(Signed) By Jas. E. WaLkKEr. 


Fortner, who for 20 years patrolled the land for defendant and its 
predecessors in title, testified, in part: “Mr. Walker was president of 
the Blackwood Lumber Company; his letters and checks said that he 
was president, I got a check once a month and it was signed by Mr. 
Davison. Mr. Walker sent me up there and he said him and Mr. Sher- 
man Owens was on a trade about the land and he wanted me to go and 
see if the timber was any account and it was good looking timber, such 
as spotted oak and maple and I went and saw it. Mr. Walker said he 
was going to buy this land from Sherman Owens, that they were on a 
trade. . . . My duties were to travel over the land, keep down fires 
and cutting of timber and trespassing, put out fires and keep people 
from destroying timber. I patrolled 14,000 acres of them; yes, this 
Sherman Owens tract lies in this 14,000 acres. . . . Sherman Owens 
showed me where his line was. No, this letter of 10 April, 1928, from 
the president of the Blackwood Lumber Company was not the first I 
knew about the Sherman Owens tract. J had no instructions to patrol 
the Owens tract, I never told a man to get off of that property because 
it was Sherman Owens’ land.” 

Ralph Rigdon testified, in part: “I was carrying the mail to Tucka- 
seigee in 1928 and 1929. I knew Sherman Owens at that time and 
James E. Walker, president of the Blackwood Lumber Company. I saw 
Sherman Owens and James E. Walker up at East LaPorte in the fall 
of 1928. Sherman Owens came and got me to bring him to East LaPorte 
and when he got there he run into Mr. Walker at the office and told him 
he had come to sell him that land and old man Walker told him all 
right, and asked him what he wanted for it and Sherman Owens said 
$15.00 an acre, and Mr. Walker told him he wouldn’t buy it that way, 
that he would give him $15.00 an acre for it and run it out. (The 
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court restricted this evidence and permitted only for the purpose of 
showing Sherman Owens’ possession of the property at that time and 
not as to the measure of damage.) This conversation took place out in 
the yard and when we first came down there Mr. Owens and Mr. Walker 
went in the office. Mr. Walker said he would have she land run out 
and pay him for whatever there was of it, and Sherman Owens claimed 
there was 100 acres and Walker said he understood there was about 80 
acres. . . . Later on, two or three months after that first conversa- 
tion, Sherman Owens came back again with me and when we drove up 
Mr. Walker came from the store and Sherman Owens and I got out and 
shook hands with Mr. Walker. Mr. Walker said at that time he wouldn’t 
consider buying that land at all now, that he understood he had the 
oldest title to it, and that it belonged to the Blackwood Lumber Com- 
pany.” 

There was plenary evidence to be submitted to the jury that plaintiffs 
“have possessed the property under known and visible lines and bounda- 
ries, adversely to all other persons, for 20 years,” at ‘east. If this be 
true, plaintiffs have a “title in fee.” Section 430, supra. 

It was contended by defendant that Sue E. Booker, née Sue E. Gallo- 
way, who was the widow of Sylvester Galloway, died in California in 
1924, and the possession was not adverse until the date of her death. 
We cannot so hold. The record discloses that no dower was ever laid 
off to her. 

In the record we find: (1) Deed dated 14 December, 1903, from 
Sue E. Booker, née Sue E. Galloway, and her then husband, William 
Booker, and Rhoda FE. Fisher, attorney in fact, to A. S. (Sherman) 
Owens conveying to him in fee, with full covenants of warranty, the land 
in question. (2) Deed dated 30 September, 1907, from Sylvanus 
Galloway and others to Sherman Owens conveying to him the land in 
question, referring to above deed and reciting the conveyance. There 
is a slight defect in the acknowledgment as to part of the grantors in the 
deed of 30 September, 1907. 

In Whitten v. Peace, 188 N. C., 298 (302-3), citing numerous authori- 
ties, it is said: “This Court has held, in Norwood v. Totten, 166 N. C., 
649, that a deed executed by a wife, conveying land to her husband, void 
for failure of the probate officer to comply with C. S., 2515, is, never- 
theless, color of title, and that adverse possession by the husband under 
such deed for seven years will ripen into a perfect title.” 

In Graves v. Causey, 170 N. C., 175, it is held (1st headnote): 
“Where the deceased owner of lands leaves a widow, who, without allot- 
ment of dower, remains on the lands until her marriage, and then 
conveys them, with her husband, in fee, for a valuable consideration, 
and the grantee has his deed recorded and enters into possession and 
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builds upon and exclusively uses the lands, the registration of the deed 
and the occupancy of the lands put the heir at law of the original owner 
upon notice of the act of ouster and hostile possession, and the continu- 
ous possession by the grantee, or those claiming under him, for seven 
years, under the deed as color, will ripen the title.” 

We do not think the contention of defendant can be sustained. The 
deeds, if not color, are at least some evidence, under the ancient docu- 
ment rule, to be submitted to the jury on adverse possession for 20 or 30 
years, under statutes before set forth. Thompson v. Buchanan, 195 
N. C., 155 (160-1); Sears v. Braswell, 197 N. C., 515. 

For the reasons given, the judgment of the court below is 

Reversed. 





DR. T. A. ALLEN y. DR. H. C. CARR, DR. W. F. BELL, DR. R. F. JAR- 
RETT, DR. E. B. HOWLE, DR. C. E. MINGES, anp DR. C. C, POIN- 
DEXTER, INDIVIDUALLY, AND AS NORTH CAROLINA BOARD OF 
DENTAL EXAMINERS. 


(Filed 14 October, 1936.) 


1. Constitutional Law C c: Physicians and Surgeons A b—State may 
regulate practice of dentistry in exercise of police power. 


Publie Laws of 1985, ch. 66, sec. 11, providing that a licensed dentist 
who shall have retired, or who shall haye moved to another state and 
thereafter returned to this State, shall stand and pass an examination 
by the State Board of Dental Examiners as to his proficiency in the pro- 
fession of dentistry, and shall show good moral character, before issuance 
of license to resume practice in this State. is held constitutional and valid 
as an exercise of the police power of the State for the good and welfare 
of the people. 


2. Constitutional Law Ga: G d—Act requiring second examination before 
issuance of license to resume practice of dentistry held not to deny 
equal protection of laws or to confer exclusive privileges. 


Plaintiff was licensed by the State Board of Dental Examiners, There- 
after, plaintiff moved from the State and failed to renew his license here, 
but practiced his profession successively in two other states after having 
been examined and licensed by them. Plaintiff then returned to this 
State, but license to resume practice here was refused after examination 
by the State Board of Dental Examiners for plaintiff's failure to show 
the required proficiency in the profession of dentistry. Plaintiff sought 
mandamus to compel the issuance of license, contending that ch. 66, 
sec. 11, Public Laws of 1935, under which the second examination was 
required, was unconstitutional in that it denied plaintiff the equal pro- 
tection of the laws (Fourteenth Amendment to the Federal Constitution), 
abridged the privileges and immunities of plaintiff as a citizen of the 
United States (Federal Constitution, Art. IV, see. 2), and conferred 
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exclusive emoluments and privileges in violation of Art. I, sec. 7, of the 
State Constitution, it appearing that plaintiff had continuously practiced 
his profession since his first license was issued, and plaintiff contending 
that to require a second examination of him while no second examination 
is required of those practicing the profession continuously within the 
State, violated his constitutional rights. Held: Plaintiff’s contentions 
cannot be sustained, since the act bears alike upon all classes referred 
to therein and does not discriminate against plaintiff, 

8. Physicians and Surgeons A b—Licensed dentist who moves from State 
must obtain license to resume practice upon return to this State. 

A dentist licensed by the State Board of Dental Examiners, who there- 
after moves from this State and practices his profession successively in 
other states, upon examination and license by them, and then returns to 
this State, must obtain a license to resume practice here by passing a 
second examination by the State Board of Dental Examiners, although 
such dentist has continuously practiced dentistry since he was first 
licensed by the State Board. Ch. 66, sec. 11, Public Laws of 1935. 

4, Same: Mandamus A d—While mandamus will lie to compel exercise of 
discretionary power, it does not lie to control course of action. 

Plaintiff sought to compel defendant Board of Dental Examiners to 
issue license to him to resume the practice of dentistry. The court found 
as a fact that the board had refused to issue such license upon its finding 
after examination that plaintiff had failed to show satisfactory proficiency 
in the profession of dentistry, and had refused to issue the license in the 
exercise of its judgment and discretion, and had not arbitrarily abused 
its discretion. Ch. 66, sec. 11, Public Laws of 19385. Held: Mandamus 
will not lie to control the decision of the board in the exercise of its 
discretionary power, the extent of mandamus in such cases being limited 
to compel the exercise of the discretionary power, but not to control the 
decision reached in its exercise. 


APPEAL by plaintiff from Sink, J., 2 September, 1936. From HEeEn- 
DERSON. Affirmed. 

This was an application for writ of mandamus, commenced by plain- 
tiff against defendants, members of the N. C. Board of Dental Exam- 
iners, requiring and compelling them to issue a renewal of plaintiff’s 
license to practice dentistry in North Carolina. 

The court below found the following facts, and rendered judgment 
thereon: 

“1. That summons herein was issued on 18 August, 1936, and served 
upon each of the members of the North Carolina State Board of Dental 
Examiners, 

“2. That the plaintiff, upon the completion of a three-year period, 
graduated with the degree of Doctor of Dental Surgery from the Atlanta 
Dental College, of Atlanta, Ga., on 28 April, 1897. 

“3. That on 11 May, 1897, the plaintiff, having taken the prescribed 
examination of the defendant board, and having been found proficient 
and fit, was granted license No. 95 on 11 May, 1897, and soon thereafter 
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began the practice of dentistry in Haywood County, where, on 1 July, 
1897, his license No. 95 was recorded in Book of Licensed Dentists, 
page 11. 

“4. That in the year 1899 the plaintiff gave up his practice in Hay- 
wood County, North Carolina, and went to the State of Colorado, where 
he appeared before the dental examiners of that State, from. which he 
procured license under which he practiced dentistry in the State of 
Colorado until the year 1910. 

“5, That in the year 1910 the plaintiff gave up his practice in the 
State of Colorado and removed to the State of Tennessee, where he 
applied to the State Board of Dental Examiners of Tennessce for license, 
and having taken and successfully passed the examination prescribed on 
7 June, 1910, he was issued a license to practice the profession of den- 
tistry in the State of Tennessee, where he practiced his profession until 
February, 1936. 

“6. That in February, 1986, the plaintiff returiied to the State of 
North Carolina and made inquiry of the defendant board as to the steps 
he should take to have his North Carolina dental license of 1897 re- 
newed, and was advised that it would be necessary for him to appear 
before said board and stand an examination, as required by section 11, 
chapter 66, Public Laws of 1935; that certain forms were furnished to 
the plaintiff, which he properly executed and returned to the secretary 
of the board, together with the sum of $10.00, being the fee required by 
said board upon his appheation. 

“7. That the plaintiff was advised to appear before the defendant 
board on 22 June, 1936, upon which day he did appear for the purpose 
of submitting to the examination prescribed by the board; that the 
board gave to the plaintiff a clinical examination; that is, an examina- 
tion in the mechanics of dentistry, and upon the examination the plain- 
tiff did not make a satisfactory showing to said board of his proficiency 
in the profession of dentistry. 

“8. That upon the failure of the plaintiff, upon the examination on 
22 June, 1936, to make a satisfactory showing to the defendant board of 
his proficiency in the profession of dentistry, the said defendant board, 
by official action, upon vote of the entire membership, denied the apph- 
cation of the plaintiff for the issuance of a license to resume the practice 
of dentistry in North Carolina; and said plaintiff received due notice of 
said denial. 

“9. That at the time the plaintiff undertook the clinical examination 
prescribed for him by the defendant board, and at the time it denied to 
the plaintiff license to resume the practice of dentistry in North Caro- 
lina, the defendant board did not give any consideration as to the moral 
character of the plaintiff. 
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“10. That the plaintiff has not, at any time, renewed his license 
under section 11, chapter 178, Public Laws of 1915, and has paid no fee 
and made no application for the restoration of his license as required by 
said section. 

“11. That the plaintiff has practiced his profession continuously and 
without interruption from 1 July, 1897, to 1 February, 1936, and upon 
examination was granted license by the North Carolina Board of Dental 
Examiners in 1897; by the Board of Dental Examiners of the State of 
Colorado in 1899; and by the Board of Dental Examiners of the State of 
Tennessee in 1910, and that the license issued to him by the Board of 
Dental Examiners of the State of Tennessee has been renewed and is in 
full force and effect until 30 June, 1937. 

“12, That section 11, chapter 66, Public Laws of 1935, required the 
plaintiff to apply to the defendant board for a license to resume the prac- 
tice of dentistry in North Carolina, and authorized the defendant board 
to grant such license upon a satisfactory showing to said board of his 
proficiency in the profession of dentistry, and his good moral character 
during the period of his retirement; that said examination was duly 
given and the defendant board, within its authority and power and in 
the proper exercise of the duties and obligations imposed upon it by 
law, and in the exercise of its discretion, found that the plaintiff has not 
made, upon his examination, a satisfactory showing of his proficiency in 
the. profession of dentistry; that without considering further facts as 
permitted under the act, said defendant board, in the proper exercise of 
its duties and obligations under said act, and pursuant to its judgment 
aud discretion, denied to the plaintiff a license to resume the practice 
of dentistry in North Carolina. 

“Upon the foregoing facts, it is the judgment of this court that the 
plaintiff is not entitled to the relief sought herein, and, upon motion of 
the defendants, the application of plaintiff for mandamus is denied, and 
this action is dismissed. This 2 September, 1936. 

H. Horus Sinz, Judge, 
Holding the Courts of the 18th Judicial District.” 


To the signing of the foregoing judgment denying the application for 
the writ of mandamus, the plaintiff, in apt time, excepted, assigned 
error, and appealed to the Supreme Court. 


R. LL. Whitmire for plaintiff. 
I. M. Bailey for defendants. 


Crarkson, J. The facts found by the court below fully set forth this 
controversy, and on them we think plaintifi’s application for mandamus 
to renew his license to practice dentistry properly denied. 
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Public Laws 1985, ch. 66, sec. 11, is as follows: “Any person who 
shall have been licensed by the North Carolina State Board of Dental 
Examiners to practice dentistry in this State who shall have retired from 
practice or who shall have moved from the State and shall have returned 
to the State, may, upon a satisfactory showing to said board of lis pro- 
ficiency in the profession of dentistry and his good moral character 
during the period of his retirement, be granted by said board a heense 
to resume the practice of dentistry upon making application to the said 
board in such form as it may require and upon the payment of the fee 
of ten dollars. The license to resume practice, after issuance thereof, 
shall be subject to all the provisions of this act.” 

The plaintiff contends that the above section is unconstitutional, on 
the following grounds: “That in requiring this plaintiff, who has been 
duly licensed to practice dentistry in North Carolina, to take a second 
examination while all other dentists in the State are required to take 
only one examination, section 11 of the Act of 1935 is unconstitutional, 
in that it denies the plaintiff the equal protection of the laws of North 
Carolina and is in direct conflict with the 14th Amendment of the 
Constitution of the United States. Said section of said act is also 
unconstitutional, in that it abridges the privileges and immunities of 
the citizens of the United States and is in direct conflict with the 14th 
Amendment to the Constitution of the United States, and is further in 
conflict with section 2, Article LV, of the Constitution of the United 
States. That section 11 of the Act of 1935, which authorizes the defend- 
ant board to require two examinations of this plaintiff while all other 
dentists are only required to undergo one examination is void and wncon- 
stitutional, in that it confers upon other dentists exclusive emoluments 
and privileges, and 1s, therefore, forbidden by section 7, Article I, of the 
Constitution of North Carolina. Said act of the Legislature and said 
act of defendant board is also unlawful and void, in that the plaintiff is 
deprived of a substantial property right other than by the law of the 
land, and is, therefore, in conflict with section 17, Article I, of the 
Constitution of the State of North Carolina. Said act of the Legislature 
and said act of the defendant board are likewise in conflict with sections 
30 and 31 of the Constitution of the State of North Carolina.” 

Plaintiff also contends: “That if it should be decided that section 11 
of the Act of 1935 is not in conflict with those sections of the Constitu- 
tion of the United States and the Constitution of North Carolina, as 
hereinbefore alleged, then said section of said act has no application to 
plaintiff, in that he has never retired from the practice of dentistry, but 
has been engaged in said practice continuously and without interruption 
since he was first licensed by the defendant board in the year 1897.” 

We do not think that either of plaintiff’s contentions can be sustained. 
The act 1s, we think, constitutional in all respects. The plaintiff was 
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duly licensed to practice dentistry on 11 May, 1897. In 1899 plaintiff 
left this State and did not return to North Carolina until about 1 Feb- 
ruary, 1936. He is now residing in Henderson County, N.C. Plaintiff 
has failed to renew his license as required by Public Laws 1915, chapter 
178, sec. 11, he does not now hold any license to practice dentistry in 
North Carolina, and the Act of 1935 provides the process by which he 
may be granted license to resume the practice of dentistry in North 
Carolina. Mann v. N.C. State Board of Examiners in Optometry et al., 
206 N. C., 853. 

The Supreme Court of the United States, in Graves v. State of Ainn., 
272 U. &., 425 (427), citing numerous authorities, says: “It is well 
settled that a state may, consistently with the 14th Amendment, pre- 
scribe that only persons possessing the reasonably necessary qualifica- 
tions of learning and skill shall practice medicine or dentistry.” 

The principle is well settled in this jurisdiction by a wealth of 
authorities. S. v. Van Doran, 109 N. C., 864; S. v, Call, 121 N. C., 
643; S. v. Lockey, 198 N. C., 557 (Barber’s Act). The plaintiff, in 
conformity with the act of the General Assembly of 1935, filed his 
application to renew his license, and stood the examination required of 
him by the act. In doing this, we think, from his leaving the State and 
returning, that the construction he put on the act was correct and his 
complaint now is no defense. The court below found: “That said 
examination was duly given and the defendant board, within its author- 
ity and power and in the proper exercise of the duties and obligations 
imposed upon it by law, and in the exercise of its discretion, found that 
the plaintiff has not made, upon his examination, a satisfactory showing 
of his proficiency in the profession of dentistry; that without consider- 
ing further facts, as permitted under the act, said defendant board, in 
the proper exercise of its duties and obligations under said act, and 
pursuant to its judgment and discretion, denied to the plaintiff a license 
to resume the practice of dentistry in North Carolina.” 

In 8. v. Hicks, 143 N, C., 689, it is held (1st headnote): “The Legis- 
lature has constitutional authority to regulate the practice of dentistry 
under Revisal, sec. 4468, forbidding any person to practice who has not 
graduated at a reputable dental school and received a certificate of pro- 
ficiency or qualification from the Board of Dental Examiners, ete.; 
under section 4470, making the requirements inapplicable to any person 
who was a dental practitioner in this State before 7 March, 1879, if or 
before 25 February, 1890, he should file a verified statement with the 
Board of Dental Examiners showing his name, residence, date of diploma 
or license, and date of commencing practice here; under section 3642, 
making it a misdemeanor to practice dentistry without first having 
passed the required examination and received the certificate.” 
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The provisions of section 11, chapter 66, Public Laws 1935, bear alike 
upon all classes of persons referred to therein, and the requirement 
made by the board that the plaintiff make to it a satisfactory showing of 
his proficiency in the profession of dentistry is no discrimination against 
the plaintiff. We think that the facts bring plaintiff in the clear lan- 
guage of the act, and the act is constitutional and within the police 
power of the State to enact for the good and welfare of the State. 

There is no finding of fact that the defendants, N. C. Board of Dental 
Examiners, arbitrarily abused its discretion, or in bad faith exercised its 
discretion, but refused the plaintiff license on the ground that plaintiff 
had not shown his proficiency in the profession of dentistry. 

We do not think that the writ of mandamus should issue, and we 
think the case of Hwbank v. Turner, 184 N. C., 77 (83), is in point, as 
follows: “The law-making power having entrusted such examination to 
the board thus constituted, and required that the examination shall be 
satisfactory to them, and such requirements being reasonable and in 
violation of no constitutional provision, the courts cannot intervene and 
direct the board to issue a certificate to one who the majority of the 
board have held has not passed a satisfactory examination because upon 
the examination of experts the court or jury might think the examina- 
tion of the plaintiff ought to have been satisfactory to the board. This 
is a matter resting in the conscience and judgment of the board, under 
the provisions of the law, and the courts cannot by a mandamus compel 
them to certify contrary to what they have declared to be the truth. 
Had the board refused to examine the applicant upon his compliance 
with the regulations, the court could by mandamus compel them to 
examine him, but not to issue him a certificate when the preliminary 
qualification required by law, that the applicant shall be found profi- 
cient and competent by the examining board, is lacking. Burton v. 
Furman, 115 N. C., 166; Loughran v. Hickory, 129 N. C., 281.” Barnes 
v. Comrs., 185 N. C., 27; Edgerton v. Kirby, 156 N. C., 347. 

In 18 R. C. L., “AWandamus,” part sec. 38, page 124, we find: “It is 
a well recognized rule that where the performance of an official duty or 
act involves the exercise of judgment or discretion, the officer cannot 
ordinarily be controlled with respect to the particular action he will 
take in the matter; he can only be directed to act, leaving the matter as 
to what particular action he will take to his determination. Therefore, 
where an officer, in the exercise of a discretionary power, has considered 
and determined what his course of action is to be, he has exercised his 
discretion, and his action 1s not subject to review or control of man- 
damus.” 

For the reasons given, the judgment of the court below is 

Affirmed. 
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EMERY L. MILLER anp CHARLIE MILLER vy. 8S. P. WOOD, Trapbine as 
WOOD GROCERY COMPANY. 


(Filed 14 October, 19386.) 


1. Automobiles E b—Evidence held for jury on issue of whether employee 
was acting within scope of employment at time of accident. 

Plaintiffs’ evidence tended to show that defendant's employee, who 
was driving his own car at the time of the accident in suit, was employed 
as mechanical superintendent of defendant’s six cotton gins, located at 
different places, that the employee frequently used his own car in getting 
from one gin to another and in transporting machinery parts in the per- 
formance of his duties, and that other employees also used his car when 
none of the defendant’s trucks were available, and that defendant was 
present on occasions when the employee's car was thus used in further- 
ance of defendant’s business, that the employee would take gasoline from 
defendant’s pump before going to a distant gin, and that on the occasion 
in question the employee was driving his own car, had gotten some parts 
from one gin to take to another, and at the time of the accident, which 
occurred during regular working hours, had the parts in his car. Held: 
The evidence was sufficient to be submitted to the jury on the issue of 
Whether the employee was authorized to use his own car in the perform- 
ance of his duties, and at the particular time in question was acting 
within the scope of his employment and in furtherance of his master's 
business. 


2. Appeal and Error E b— 

Where the charge of the lower court is not in the record, it will be 
presumed that the court correctly charged the law applicable to the facts 
in the case. 

3. Trial D a— 


On motion to nonsuit, the evidence which tends to sustain plaintiff's 
cause of action is to be taken in the light most favorable to plaintiff, 
and he is entitled to every reasonable intendment thereon and every 
reasonable inference therefrom. C. S., 567. 


ApppaL by defendant from Sinclair, J., at June Term, 1936, of 
Harnetr. No error. 

This is an action for actionable negligence, brought by plaintiffs 
against the defendant to recover damages for a collision between the 
plaintiff Emery L. Miller and one Emmit Neighbors, alleged by plain- 
tiffs to be a servant of defendant and acting in the scope of his employ- 
ment and about his master’s business, when he was injured in conse- 
quence of the collision, on 20 September, 1935, about 6 o’clock in the 
afternoon. Charlie Miller owned the automobile which Emery L. Miller 
was driving at the time of the collision. The defendant denied negli- 
gence, set up the plea of contributory negligence, and denied that Emmit 
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Neighbors was acting in the scope of his employment and about his 
master’s business, when the collision took place. 

The facts: Emmit Neighbors at the time of the trial was dead. Prior 
to the collision Neighbors had worked at the plant of defendant in 
Benson for more than five years. He lived about three miles from the 
plant. In connection with the Wood Grocery Company, he used his 
individual ear and the defendant’s trucks. Sometimes when the trucks 
were not busy he would use them, if they were busy he used his own 
car. His working hours were from 7 a.m. to 7 p.m., and during ginning 
seasons he worked overtime. His duties took him to other plants of 
Wood Grocery Company. The collision took place on 20 September, 
1935, about 6:15 to 6:30 o’clock in the evening. The collision took place 
on the streets in Benson and at the intersection of the street that turns 
as one goes into the property of the defendant, where Neighbors was 
working, the office of defendant being about 60 feet away. On the occa- 
sion he was driving his automobile for the Wood Grocery Company. 
The collision occurred immediately opposite the mill, during working 
hours. Neighbors was superintendent of the mechanical line, a machin- 
ist, fixing the machinery, parts of the gins and mills, and having it done, 
this included all of the mills of the Wood Grocery Company, numbering 
six, located at different places. 

W. H. Brown testified, in part: “I was at Wood Grocery Company’s 
plant at the time of the wreck, Mr, Neighbors had been doing some 
work in the mill, and we had to get up some parts to send them to 
Princeton to Mr. Wood’s gin there. Mr. Phail is foreman. Mr. Neigh- 
bors was directing me. We were to get some iron bolts and seven-tooth 
sprocket. We had all of it except the sprocket and Mr. Neighbors had 
been looking for that, and I helped him. We could not find it at the 
plant. . . . Mr. Wood had a gin at Peacock’s Crossroad that was 
not running. Mr, Neighbors went down there to get the sprocket; he 
left in the afternoon. JI did not see him again until after the wreck. 
. . . Mr. Neighbors was up there at the gin and he asked me if I 
would wait around, and I went to the Neighbors car and got the 7-tooth 
sprocket and three little set-screws that he got at Peacock’s Crossroad. 
. . . Mr, Neighbors took the sprocket to Princeton to Mr. Phail. 
I know this is the sprocket that came from Peacock’s Crossroad because 
I have been down there and saw right where it came from. Mr. Neigh- 
bors left the plant to go to Peacock’s Crossroad to get the sprocket. I 
don’t recall any time Mr. Wood was present when Neighbors used his 
own automobile, but know a time or two Mr, Wood came to the plant 
when Mr. Neighbors was gone with it. The hands would use Mr. Neigh- 
bors’ car when we did not have anything else to drive. . . . I have 
made trips in Mr, Neighbors’ car in which he carried tools and ap- 
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pliances. The last trip we took was to carry a fan shaft and other 
materials to Pine Bottom gin, and put it on the gin. The distance from 
Benson to Spivens Corner is about 25 miles, to Pine Bottom and Gray- 
don Johnson’s, about 12 miles each, and the Crossroads about 6 miles. 

Some of the time all other conveyances would be out and we 
would get a call to go to some other plant and Mr. Neighktors would say, 
‘Get the tools and let’s go.” And we would take the tools and go on 
Mr. Neighbors’ car. I have known this to happen when Mr. Burgess 
was there. . . . Just about everybody down there that drove a car 
used Mr. Neighbors’ car at times, during the time I was there. Some- 
times to go up town and get parts in that car. I have seen the book- 
keeper use it.” 

Nelson Stuart testified, in part: “Mr. Neighbors would go on his own 
car to the gin and up town for parts; sometimes to the gin in Selma, 
and sometimes to a gin in Sampson County. Most of the time he would 
go on his own car and sometimes he went on the company truck. Mr. 
Burgess was present on some of these occasions. Mr. 8. P. Wood would 
come to the plant every evening during the week days in the fall. I 
don’t know whether Mr. Wood knew he was using his own car in con- 
nection with Wood’s business, but he was present where he could see 
him doing it. I do not know of any order that was given before the 
wreck about employees driving their individual cars in connection with 
Mr. Wood’s business. I didn’t have any such order. I have seen 
Neighbors get gasoline from the company pump when he would go to 
a gin some distance away. The company has a gasoline tank on the 
premises.” 

Robert Jernigan testified, in part: “Mr. Burgess was superintendent 
of the Wood Grocery Company at the time Emery L. Miller was in- 
jured and had been for a number of years. Emmit Neighbors was a 
mechanic working for Wood Grocery Company. He had the power to 
hire and discharge employees, and did do so. W. H. Brown was em- 
ployed by the Wood Grocery Company as a mechanic at the time Miller 
was injured. Mr, Neighbors would give Brown instructions as what to 
do. I was working at the cotton gin at the time. I knew of one occa- 
sion when Neighbors went on his car to the gin below Dunn and got a 
saw file for the Wood Grocery Company, and have known him to go up 
town and get parts to work around the gin. I know of no occasion when 
he went off and did any work and used his car. In connection with his 
mechanical duties, his work required him to visit other plants and mills 
of Mr. Wood. Q. While you were there, did Mr. Neighbors turn his 
car over to you to go after anything; materials or things for the Wood 
Grocery Company? <Ans.: Yes, sir. Mr. Wood was present at the mill 
at that time. This was at least a year before the wreck. Mr. Neighbors 
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kept his ear on the mill yard most of the time, where it could be seen 
by other employees. On the occasion when Mr. Wood was at the mill, 
I went to Princeton on the car for a distributor belt for the gin. Mr. 
Wood was where he could see me using the car.” 

There was other evidence introduced by plaintiffs to like effect. The 
defendant denied that Neighbors was authorized to drive his own car 
in the business of defendant, and a rule was verbally promulgated that 
none of defendant’s employees should do so. 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1, Was Emmit Neighbors, at the time referred to in the complaint, 
operating his automobile as the employee of the defendant and within 
the scope of his authority as such employee? Ans.: ‘Yes.’ 

“2. Was the plaintiff Emery L. Miller injured by the negligence of 
the defendant, as 1s alleged in the complaint? <Ans,: ‘Yes.’ 

“3. If so, did the said Emery L. Miller, by his own negligence, con- 
tribute to his injury, as is alleged in the answer? Ans.: ‘No’ 

“4. Was the plaintiff Charlie Miller’s automobile damaged by the 
neghgence of the defendant, as alleged in the complaint? <Ans.: ‘Yes.’ 

“S. What damage, if any, is the plaintiff Emery L. Miller entitled to 
recover of the defendant? Ans. : ‘$550.00. 

“6. What damage, if any, is the plaintiff Charlie Miller entitled to 

recover of the defendant as damages to his automobile, as alleged in the 
complaint? <Ans.: ‘50.007 ” 
Judgment for plaintiffs was rendered on the verdict by the court 
below. At the close of plaintiffs’ evidence and at the close of all the 
evidence the defendant in the court below made motions for judgment 
as in case of nonsuit. C. S., 567. The court below denied these 
motions. Defendant excepted, assigned error, and appealed to the 
Supreme Court. 


Claude C. Canaday and Larry F. Wood for plaintiffs. 
L. LL. Levinson for defendant. 


CrarKson, J. The record discloses that “Witness then describes how 
collision occurred, indicating that Neighbors was negligent in the opera- 
tion of his car. No point could be made by including all this testimony, 
for the reason that defendant is basing his appeal on account of the 
failure of the presiding judge to grant his motion for judgment of 
nonsuit upon plaintiffs’ failure to show defendant to be master of 
Neighbors at the time of the injury.” 

It is admitted on the record, and in defendant’s brief, that “The sole 
question presented by this appeal is whether there was sufficient evidence 
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to take the case to the jury that the employee was acting within the 
scope of his employment at the time and in respect to the very trans- 
action out of which the injury arose.” The defendant contends that 
there was not sufficient evidence, but we cannot sustain his contentions. 
We think there was sufficient evidence, if not direct, at least circum- 
stantial, to be submitted to the jury, that Emmit Neighbors was a 
servant of defendant and acting in the scope of his employment and 
about his master’s business when the collision took place which injured 
the plaintiff Emery L. Miller and the car belonging to Charlie Miller, 
which he was driving at the time. 

The evidence succinctly tends to show that Neighbors was superin- 
tendent of the mechanical line, in the employ of defendant—fixing the 
machinery in all of the mills of defendant (some 6 in all), located at 
different places. That he had a car which he used in carrying out 
defendant’s business; that defendant Wood saw, or in the exercise of 
due care could have seen, him using it at different times for the defend- 
ant company. His duties took him to other plants of the Wood Grocery 
Company, and on the occasion when the collision occurred he was using 
his car during working hours. (1) He had to get parts to send to 
defendant’s gin at Princeton—iron bolts and seven-tooth sprocket. He 
went to Peacock’s Crossroad to a gin of defendant which was not run- 
ning, and got the sprocket and some set-screws, and they were in the car 
when the collision occurred, the sprocket was afterwards taken to the 
Princeton gin. (2) The hands would use Neighbors’ car when they did 
not have anything else to drive, and trips were made in Neighbors’ car 
when he carried tools and appliances. (3) The Neighbors’ car was used 
by everyone at times to go up town and get parts, and the bookkeepers 
used it. (4) Neighbors would use it to go up town for parts, sometimes 
to the gin in Selma and Sampson County. (5) Neighbors would get 
gasoline from the company pump on the premises when he would go to 
a gin some distance away. (6) He turned his car over to an employee 
to go for materials or things for the Wood Grocery Company. There 
was other evidence to like effect. 

The charge of the learned judge in the court below is omitted from 
the record, and the presumption of law is that he charged correctly the 
law applicable to the facts in the case. 

On motion to nonsuit, the evidence which tends to make for plaintiff 
is to be taken in the light most favorable to him, and he is entitled to 
the benefit of every reasonable intendment thereon and every reasonable 
inference to be drawn therefrom. 

On the facts above stated, the court below, in a charge free from error, 
submitted the following issue to the jury: “Was Emmit Neighbors, at 
the time referred to in the complaint, operating his automobile as the 
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emplovee of the defendant and within the scope of his authority as such 
employee?” The jury answered “Yes.” The evidence was plenary to 
be submitted to the jury. 

In Dickerson v. Refining Co., 201 N. C., 90 (97), quoting from 
Tiffany on Agency, p. 270, it is said: “A servant is acting In the course 
of his employment when he is engaged in that which he was employed 
to do, and is at the time about his master’s business. He is not acting 
in the course of his employment, if he 1s engaged in some pursuit of his 
own. ot every deviation from the strict execution of his duty is such 
an interruption of the course of employment as to suspend the master’s 
responsibility; but, if there is a total departure from the course of the 
master’s business, the master is no longer answerable for the servant’s 
conduct.” 

In Robertson v. Power Co., 204 N. C., 359 (360), citing numerous 
authorities, is the following: “The modern tendency is to give the rule 
a liberal and practicable appheation, especially where the business of 
the master, entrusted to his servants, involves a duty owed by him to 
the pubhe or to third persons.” Jones v. Trust Co., 206 N. C., 214; 
Lertz v. Hughes Bros., Inc., 208 N. C., 490; West v. Baking Co., 208 
N.C., 526. 

In the judgment below we find 

No error, 





D. M. GLENN, JR., AND WirE, ANNIE GLENN, v. THE BOARD OF EDUCA- 
TION OF MITCHELL COUNTY AND THE Town or SPRUCE PINE. 


(Filed 14 October, 1936.) 


1. Statutes A b—Statute closing certain specified roads held void as being 
special act in violation of Art. HI, sec. 29. 


Part of land in a private development was added to the playground of 
a public school. The General Assembly, by private act (ch. 72, Private 
Laws of 19838), declared that certain roads dedicated in the registered 
plot of the development were no longer needed, and declared that the 
roads should be closed and added to the playground space for the school. 
Held: The act is void as being a private or special act inhibited by 
Art. II, see. 29, of the State Constitution. 


2. Estoppel B a— 

Defendant town relied upon a private act closing certain streets because 
they were “no longer needed for publie purposes,” as the basis for its 
demurrer, Held: Defendant is estopped from maintaining its conflicting 
contention that the streets in question had never been opened. 
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3. Eminent Domain C a— 

Owners of land having an easement over contiguous streets or roads 
cannot be deprived of their easement, even for a public purpose, without 
the payment of just compensation. 

4. Constitutional Law B c— 


The courts have the power and duty to declare an act of the General 
Assembly unconstitutional when the question is properly presented and 
the act is clearly unconstitutional. 

5. Statutes A e— 


An act will not be declared unconstitutional unless it is clearly so, and 
all reasonable doubt will be resolyed in favor of its validity. 


ApPEaL by plaintiffs from Sink, J., at Spring Term, 1936, of 
MiTcHELL. Reversed. 

This was an action brought by plaintiffs against defendants in which 
they allege that defendants have closed up certain streets in the town of 
Spruce Pine, N. C., used by the public and over which they have a 
right of ingress and egress to certain property owned by them. Plain- 
tiffs further allege: “That by reason of said wrongful obstruction of 
said streets by the defendants, as hereinbefore alleged, the plaintiffs 
have been put to great inconvenience in passing to and from their home 
and property in going and returning from the business section of Spruce 
Pine and other sections of said town, and thereby hindered (and to a 
great extent, denied) the full and usual enjoyment of their home and 
property, and thereby greatly damaged, to wit, in the sum of $500.00. 
Wherefore plaintiffs pray judgment against the defendants in the said 
sum of $500.00 as damages for the injury caused plaintiffs as above 
alleged; that said defendants be required to open said s:reets for public 
use, and to put same in as good condition for travel as when obstructed, 
as hereinbefore alleged; that said defendants be perpetually enjoined 
from further obstructing said streets, or any other streets in said ‘South 
Spruce Pine,’ and for such other and further relief as to the court the 
plaintiffs may seem entitled, together with the cost in this behalf 
expended.” 

The defendant town of Spruce Pine demurred to the complaint. The 
defendant, the Board of Education of Mitchell County, denied the mate- 
rial allegations of the complaint. “And as a further defense to this 
action, this answering defendant says and alleges, that the Riverside 
Drive and extensions of Tappan and Peterson streets coming within the 
boundary of the Harris High School property were closed by act of the 
Legislature of North Carolina, chapter 72, Private Laws of 1933, 
which act 1s hereby pleaded in bar of plaintiffs’ right of action.” 

The act in question, chapter 72, Private Laws 19338, is as follows: 
“Whereas, a large portion of the school grounds of Harris High School, 
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comprising the northwestern section of the campus and including the 
present athletic field and the adjacent playgrounds, was originally a 
portion of a subdivision, and as such was composed of certain lots, 
streets, and extension of a road known as Riverside Drive; and whereas, 
later this portion was added by purchase to the original campus of 
Harris High School, for the purpose of enlarging play facilities and for 
the children attending said school; and whereas, the sections of the street 
extending from Peterson Street and Tappan Street to the original cam- 
pus road and line are no longer needed for public purposes, a new road- 
way having been constructed from the school buildings to the State 
Highway on the southwestern side of the campus; and whereas, River- 
side Drive, after a period of more than ten years, has not been officially 
laid off and opened up to the public; and whereas, only one property 
holder could have any personal interest in the opening of this road, 
and an adequate roadway can be secured for him on the southern side 
of the campus: Therefore, the General Assembly of North Carolina do 
enact; Section 1. That Riverside Drive and extensions of Peterson and 
Tappan streets on the campus of said school are hereby declared closed 
and the area which would be occupied by them is hereby reserved for 
playground space for the children attending said school. Sec. 2. That 
all laws and clauses of laws in conflict with this act are hereby repealed. 
Ratified this the 20th day of March, A.D. 1933.” 

The judgment of the court below is as follows: “The above entitled 
action coming on for hearing and being heard before his Honor, H. 
Hoyle Sink, Judge presiding, on a demurrer filed by the defendant town 
of Spruce Pine, and on a motion to dismiss the action, filed by the 
defendant, the Board of Education of Mitchell County, by virtue of the 
special act of the General Assembly set up in the answer of the defend- 
ant, to wit: Chapter 72, Private Laws of 1933, and it having been 
admitted in the argument on the hearing of said demurrer and motion 
that if said act 1s valid that same constitutes a bar to plaintiffs’ cause of 
action, as alleged in the complaint, and the court being of the opinion 
that said act is valid, and a bar to plaintiffs’ cause of action, it is there- 
fore considered, ordered, and adjudged by the court that the demurrer 
of the defendant town of Spruce Pine, and the motion of the defendant 
Board of Education of Mitchell County, be and the same is hereby sus- 
tained, and this action dismissed. It is further ordered that the cost of 
this action be taxed against the plaintiffs. (Signed) H. Hoyle Sink, 
Judge presiding.” 

To the foregoing judgment the plaintiffs in apt time excepted, as- 
signed error, and appealed to the Supreme Court. 


J. W. Ragland for plainitffs. 
McBee & McBee and M. L. Wilson for defendants, 
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Crarxson, J, The court below held the act in controversy valid and 
sustained the contentions of defendants, and dismissed the action. We 
cannot so hold. 

Article II, sec. 29, of the Constitution of North Carolina, in part, is 
as follows: “The General Assembly shall not pass any local, private, or 
special act or resolution, . . . changing the names of cities, towns, 
and townships; authorizing the laying out, opening, altering, maintain- 
ing, or discontinuing of highways, streets, or alleys; relating to ferries 
or bridges,” ete. 

In Day v. Comrs., 191 N. C., 780 (783-4), it is said: “The first sec- 
tion of the act before us commands the commissioners of Surry and 
Yadkin counties to construct one bridge across the Yadkin River at a 
place which is pointed out and particularly defined; it :s direct legisla- 
tion addressed to the accomplishment of a single designated purpose at 
a ‘specific spot’; it is therefore a local and special act, and as such is 
expressly prohibited by Art. II, sec. 29, of the Constitution. In further 
elucidation of this provision the following additional cases may be con- 
sulted: Trustees v. Trust Co., 181 N. C., 306; Sechrist v. Comrs., ibid., 
511; Robinson v. Comrs., 182 N. C., 590; Galloway v. Board of Educa- 
tion, 184 N. C., 245.” Samtary Dist. v. Pruden, 195 N. C., 722 (727). 

The town of Spruce Pine contends that “the said Riverside Drive 
and Tappan Street, authorized to be closed by chapte: 72, had never 
been accepted by the town of Spruce Pine and had never been opened 
by anyone and existed only on the map of said subdivision, and was of 
no use to the plaintiffs in this action as a street, nor to the public, and 
for more than twenty years the ground now occupied by the Harris 
High School under and by virtue of said act as a plavground has not 
been used by the plaintiffs nor the public as a street or passageway, but 
is necessary as a playground for said high school.” 

The town of Spruce Pine cannot “blow hot and cold in the same 
breath.” It relies on the private act which it and the board of Mitchell 
County contends is a good defense to this action. The act distinctly 
designates it as a street, as follows: “Whereas, the sections of the street 
extending from Peterson Street and Tappan Street to the original 
campus road and line are no longer needed for public purposes,” ete. 

It is important that the schools should have playgrounds, and this 
Court has recently decided that in thickly settled cities parks, play- 
grounds, ete., are a necessary expense. Atkins v. Durham, ante, 295. 
It was admitted on tue argument that if the act was constitutional it 
“bottled up” plaintiffs. i. *s a fundamental principal that no man’s 
land can be taken for public purposes without “just corapensation.” If 
plaintiffs have an easement in this Riverside Drive, it cannot be taken 
except it be condemned, as provided by law, and “just compensation” 
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paid, or purchased from plaintiffs. Hiatt v. Greensboro, 201 N. C., 515. 
This law is recognized in all civilized lands and is imbedded in our 
jurisprudence as firm as the everlasting hills and mountains which can 
be seen from the location in controversy. 

In Robinson v. Barfield, 6 N. C., 392 (420), decided July Term, 1818, 
we find this strong language: “Had the Legislature any right or power 
to take the lands without the consent of the lessors of the plaintiff, in 
whom the fee simple vested, and without compensation rendered, give 
them to General Thomas Brown and his heirs; or, in other words, is the 
act of the Assembly, passed in the year 1788, confirming the title of 
Gen. Brown, of any force or effect? Iam of opinion the act is a nullity, 
and does not affect the rights of the lessors of the plaintiff. The Con- 
stitution declares that the Legislative, Executive, and Supreme Judicial 
powers of government ought to be forever separate and distinct from 
each other. The transfer of property from one individual, who is the 
owner, to another individual, is a judicial and not a legislative act. 
When the Legislature presumes to touch private property, for any other 
than public purposes, and then only in case of necessity, and rendering 
full compensation; it will behoove the judiciary to check its eccentric 
course, by refusing to give any effect to such acts: Yes, let them remain 
as dead letters on the statute book. Our oath forbids us to execute them, 
as they infringe upon the principles of the Constitution. Miserable 
would be the condition of the people if the judiciary was bound to carry 
into execution every act of the Legislature, without regarding the para- 
mount rule of the Constitution.” 

In Lowe v. Harris, 112 N. C., 472, at p. 480, citing a wealth of 
authorities, it is said: “Philosophical writers upon law generally in all 
countries, however, deny the power of the Legislature to pass statutes 
that impair a right acquired under the law in force at the time of its 
enactment, and insist that the right to repeal existing laws does not 
carry with it the power to take away property, the title to which vested 
under and is protected by them. But the Legislature of North Carolina 
is restrained by Article I, sec. 10, of the Constitution of the United 
States, and Article I, sec. 17, of the Constitution of North Carolina, not 
only from passing any law that will divest title to land out of one person 
and vest it in another (except where it is taken for public purposes after 
giving just compensation to the owner), but from enforcing any statute 
which would enable one person to evade or avoid the binding force of 
his contracts with another, whether executed or executory.” Booth v. 
Hairston, 198 N. C., 278 (284). 

It is well settled in this State that the courts have the power, and it 
is their duty in proper cases, to declare an act of the General Assembly 
unconstitutional—but it must be plainly and clearly the case. If there 
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is any reasonable doubt, it will be resolved in favor of the lawful exer- 
else of their powers by the representatives of the people. It has been 
frequently said that this State was the first in the United States to 
declare an act of the General Assembly unconstitutior.al (Bayard v. 
Singleton, 1 N. C., 42 [45]), but other states claim this distinction also. 
Virginia claims to be the first-—Commonwealth v. Caton et al., reported 
in 4 Call, 5 (November, 1782). In Two Centuries’ Growth of Ameri- 
ean Law, 1701-1901 (Yale Law School), we find the following, at p. 24: 
“In the case of Holmes v. Walton (N. J.), was adjudged to be void, 
because contrary to the Constitution. The date of this judgment, 
although formerly put later, 1t seems now to be established was 1780. 
%, 4 (Note) Commonwealth v. Caton, in Virginia, 1782. See 4 
Call’s Reports, 5; Thayer’s Cases on Constitutional Law, I. 55; The 
Symsbury Case, in Connecticut, 1784-5; Kirby’s Reports, 444, 447, 452. 
Trevett v. Weeden, in Rhode Island, 1786; Bayard v. Singleton, in 
North Carolina (1787). U.S. Supreme Court in Marbury v. Madison, 
1 Cranch, 187 (Feby. Term, 1803).” 

For the reasons given, the judgment of the court below is 

Reversed. 





C. A. HARDY, ADMINISTRATOR OF PAUL G. HARDY, DEcEASED, vy. 
DR. OLIVER DAHL. 


(Filed 14 October, 1986.) 


1. Physicians and Surgeons C b—Practitioner of particular school of heal- 
ing must possess and use skill ordinarily possessed by like practi- 
tioners. 


A person holding himself out as a practitioner of a particular school of 
healing of human diseases is required to possess and apply with reason- 
able care and diligence in the exercise of his best judgment that degree 
of knowledge and skill ordinarily possessed by other practitioners of the 
same method or system of practice, and is liable for damages resulting 
from his failure to possess or exercise such skill, but he is not required to 
possess the highest technical skill nor the knowledge and learning of the 
well recognized schools of medicine and surgery, the practitioner having 
been selected to administer, with the requisite degree o% skill and care, 
the particular system advocated by his school of practice. 


2. Evidence K c—Trial court’s decision that witness is not an expert is 
reviewable when based upon conclusion of law. 


Ordinarily, the competency of a witness as an expert is addressed to 
the discretion of the trial court and is not reviewable, but when the court’s 
decision is based upon a conclusion of law from the facts elicited upon 
preliminary examination, the decision is reviewable. 
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3. Same—Evidence held to show that witnesses were experts upon matters 
in question and their testimony should have been admitted. 

This action involved the question of negligence on the part of a prac- 
titioner of naturopathy in the administration of his system of healing. 
Defendant offered two witnesses who testified on preliminary examina- 
tion that they had diplomas from a recognized school of naturopathy. had 
been duly licensed by the states in which they practiced, and had prac- 
ticed naturopathy twenty-four and eighteen years, respectively. The trial 
court held as a matter of law that the witnesses were not experts. eld: 
The witnesses were experts upon the question of the proper treatment of 
a patient under this system of practice, and the holding of the court as a 
matter of law that they were not experts and the exclusion of their 
testimony upon proper hypothetical questions is subject to review and 
is held for error. 

4. Physicians and Surgeons C b—Fact that practitioner had not obtained 
required license held irrelevant to issue of practitioner’s negligence. 

Defendant is a practitioner of naturopathy, and this action was insti- 
tuted to recover damages alleged to have resulted from his negligence in 
the practice of his system of healing. Defendant had not obtained a 
license to practice as required by C. 8., 6704. Held: Defendant's practice 
of his system of healing without the required license subjects him to 
indictment, but is irrelevant to the issue of negligence involved in the 
civil action, and it is error to admit evidence and submit issues in the 
civil action relating to defendant’s failure to obtain the license and his 
practice of his profession ilegally. 

5. Appeal and Error J g— 


Where a new trial is awarded on certain exceptions, other exceptions 
relating to matters which may not arise on the subsequent hearing, need 
not be considered. 


ApreAL by defendant from Phillips, J., at May-June Term, 1936, of 
Hernperson. New trial. 

Action for damages for wrongful death alleged to have been caused by 
negligence and want of skill on the part of the defendant in the treat- 
ment of a disease with which plaintiff’s intestate was suffering, resulting 
in the death of said intestate. 

It was alleged that the defendant held himself out as a doctor of 
naturopathy, as one possessing the requisite skill and learning to diagnose 
and treat diseases by natural methods without the administration of 
drugs or surgery; that without having been licensed or qualified under 
the statute as a non-drug-giving practitioner and without possessing the 
requisite knowledge, learning, and skill in the subjects of anatomy, 
physiology, and diagnosis, undertook to treat plaintiff’s infant son, the 
intestate, with the result that the child died as a result of the negligence 
and want of skill of the defendant; that the child had diphtheria, which 
the defendant neghgently and unskillfully diagnosed and improperly 
treated as tonsilitis, permitting the child to have only fruit juices for 
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the space of two weeks and failing to give proper care and attention 
until the child was almost in extremis, when regular medical practi- 
tloners were called in, diphtheritic antitoxin administered, but too late 
to save the child’s life. 

Defendant denied the allegations of negligence and want of skill in 
the treatment of plaintiff’s intestate, and alleged that the <reatment given 
was in accord with the teachings and methods of naturopathy, which he 
held himself out as and was qualified to practice, and denied that the 
death of the child was due to any act or neglect on his part. 

In apt time the defendant requested the court to charge the jury as 
follows: ‘The court charges you further that the fact that the defend- 
ant did not procure a license to practice naturopathy in this State 
cannot be considered by you as evidence of negligent treatment of plain- 
tiff’s intestate. The fact that he has no license to practice this profes- 
sion could not be a proximate cause of the injury complained of. The 
plaintiff must satisfy you by the greater weight of the evidence of the 
negligent or unskillful treatment on the part of the defendant, and his 
failure to procure a license is no evidence of either.” 

The following lssues were submitted to the jury: 

“1, Did the defendant, unlawfully, hold himself out to the public as 
being one qualified to diagnose, operate, prescribe for, and treat diseases, 
pain, injury, deformity, or physical conditions of the human body, as 
alleged in the complaint? 

“2, Did the defendant unlawfully diagnose, prescribe for, and treat 
plaintiff’s intestate, as alleged in the complaint? 

“3. Was the death of plaintiff’s intestate caused by the negligence and 
unskillful treatment of the defendant, as alleged in the complaint? 

“4, What amount of damages, if any, is plaintiff entitled to recover 
of the defendant ?” 

Upon each of the first two issues the court charged the jury to answer 
“Yes,” if they found the facts to be as the evidence tended to show. 

The jury for their verdict answered the first, second, and third issues 
“Yes,” and fixed the damages under the fourth issue at $1,400.00. 

From judgment on the verdict the defendant appealed. 


O. B. Crowell and R. L. Whitmire for plaintiff, appellee. 
Redden & Redden and J. E. Shipman for defendant, appellant. 


Devin, J. The defendant held himself out as a non-drug-giving 
practitioner of that system or school for the healing of human diseases 
known as naturopathy. By virtue of section 6704 of the Consolidated 
Statutes the statutory provisions for the examination of applicants and 
the issuance of certificates for the practice of osteopathy were made to 
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apply “to all other non-drug-giving practitioners except chiropractors 
(as to whom special statutes are applicable), by whatever name they 
are known or call themselves, or of whatever school they claim to be 
graduates or hold diplomas, and to anyone who holds himself out as 
being able to diagnose, treat, operate, or prescribe for any human dis- 


eases, . . . and who shall offer or undertake by any means or 
method to diagnose, treat, operate, or prescribe therefor without the use 
of drugs. . . . Provided, however, that all such persons so applying 


to said board for examination shall be examined only on the subjects of 
anatomy, physiology, pathology, and diagnosis.” 

It appeared in evidence that the defendant had graduated from and 
held a diploma from the American School of Naturopathy, had prac- 
ticed in New York and in Florida, and had, upon examination in the 
latter state, been granted a certificate to practice there, but had not 
stood the examination or received the certificate required by C. 8., 6704, 
in North Carolina. 

It further appeared that the plaintiff, the father and administrator 
of the estate of the intestate, was himself “a believer in the profession 
of naturopathy the same as Dr. Dahl”; that he knew the defendant well 
and had previously employed him to treat other members of his family 
on several occasions; that plaintiff’s brother was a practitioner of 
naturopathy; that plaintiff did not believe in the treatment prescribed 
by physicians for diphtheria in the administration of antitoxin “unless 
absolutely necessary.” 

But plaintifi’s adherence to the same school of thought as the defend- 
ant would not prevent his recovering damages for the death of his intes- 
tate if he can show that the death of the child proximately resulted from 
the neghgent and unskillful treatment of the defendant according to the 
method he held himself out to know and practice. “In ealling a physi- 
clan, a person 1s presumed to elect that the treatment shall be according 
to the system or school of medicine to which such physician belongs.” 
Van Sickle v. Doolittle, 184 Lowa, 885. “When a doctor accepts pro- 
fessional employment he is only required to exercise such reasonable 
eare and skill as is usually exercised by doctors in good standing of the 
same school of practice.” Nelson v. Dahl, 174 Minn., 574. 

In determining liability in a civil action for damages on the ground 
of negligence, the defendant was not required to possess the highest 
technical skill nor the wide scientific knowledge and learning of the well 
recognized schools of medicine and surgery, nor to exercise the utmost 
degree of care, but only to exercise that degree of care, knowledge, and 
skill ordinarily possessed by members of his school of practice, and to 
use reasonable care and diligence in the exercise of that skill and knowl- 
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edge and in the exercise of his judgment in the treatment he holds him- 
self out to practice. 48 C. J., 1118; 21 R.C.L., 386. 

Though the defendant held himself out, and the plaintiff, on behalf 
of his infant son, consulted him as a practitioner of naturopathy and 
not as a regular physician, the defendant claimed to possess the skill 
requisite for diagnosis and treatment of disease, and in the performance 
of what he undertook to do he must be held to the degree of skill and 
care which he claimed to possess. 

One who undertakes to treat the sick and holds himself out as compe- 
tent to administer a certain kind or character of treatment, undertakes 
to bring to his employment in each case a fair, reasonakle, and compe- 
tent degree of skill and reasonable care and diligence in the use of his 
skill and in the application of his knowledge, and that he will exert his 
best judgment and give reasonable attention to the progress of the treat- 
ment he prescribes, and is answerable in damages for injuries proxi- 
mately resulting from want of that degree or knowledge and skill ordi- 
narily possessed by those of his system or method of practice, or from 
failure to exercise due care and diligence or to use his best judgment in 
the treatment of the case. He is not required to use all known and 
reasonable means, or possess extraordinary learning or skill. Nash v. 
Royster, 189 N. C., 408. When the defendant held himself out to the 
plaintiff and the public as a doctor of naturopathy, the law imposed 
upon him, with respect to his employment, the duty of possessing and 
exercising that reasonable degree of diligence, learning, and skill ordi- 
narily possessed by similar practitioners, 21 R. C. L., 386. 

The defendant offered two witnesses, Dr. Carl Frischkorn and Dr. 
J. H. Lauber, as expert witnesses for the purpose of showing in response 
to proper hypothetical questions the opinions of these witnesses that the 
treatment of plaintiff’s intestate, as testified by defendant, was in keep- 
ing with the practice of naturopathy generally, and conformed to the 
teachings and practices of naturopathy in diseases of this kind. Upon 
objection by plaintiff, this evidence was excluded, the court holding “as 
a matter of law that the witness was not an expert witness.” 

The qualifications of the witness Frischkorn were as follows: “I live 
in Norfolk, Virginia, have lived there since 1906. I am a naturopath 
physician, have practiced naturopathy since 1912, and have had a 
license to practice naturopathy under the laws of Virginia since 1922, 
I hold a diploma from the American School of Naturopathy, which is 
a recognized school of naturopathy. I took the course prescribed by that 
school, which is the same school that Dr. Dahl attended, and am now in 
the practice of that profession.” 
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The witness Lauber testified he was a graduate of the American 
School of Naturopathy, had practiced naturopathy continuously since 
1918, and was residing in and licensed by the State of Florida. 

An expert has been defined as ‘one who is skilled in any particular 
art, trade, or profession, being possessed of peculiar knowledge concern- 
ing the same”; “one who must have made the subject upon which he 
gives his opinion a matter of particular study, practice, or observation.” 
The term implies both knowledge from study and practical experience in 
the art or profession. Roger’s on Expert Testimony; Greenleaf Ev., 
sec. 440; Wigmore, sec. 555; Black’s Law Dictionary; Pridgen v. Gibson, 
194 N. C., 289. “The test is to inquire whether the witness’ knowledge 
of the matter in relation to which his opinion is asked is such, or so 
great, that it will aid the trier in his search.” State v. Killeen, 79 
N.H., 201; Macon Ry. & Inght Co. v. Mason, 123 Ga., 773; Wigmore on 
Ey., sec. 1923. “The common law does not require that the expert witness 
shall be a person duly licensed to practice medicine.” Wigmore on Ev., 
sec, 569; Swanson v. Hood, 99 Wash., 506; People v. Rice, 54 N. E., 48 
CN. ¥.): 

While the competency of a witness to testify as an expert is a ques- 
tlon primarily addressed to the discretion of the court, and his decision 
is ordinarily conclusive (Flynt v. Bodenhamer, 80 N. C., 205; 8. v. Cole, 
94 N. C., 958; S. v. Wilcox, 182 N. C., 1120), this rule is subject to the 
qualification that, when the preliminary question of the competency of 
the witness is made to turn upon a matter of law, it is subject to review. 
The judge’s findings of fact, 1f supported by evidence, are usually final, 
but his conclusions thereon constitute legal inferences which are review- 
able. Pridgen v. Gibson, supra; Liles v. Pickett Mills, 197 N. C., 772. 

This evidence was competent. Its value, credibility, and weight were 
matters for the jury. Vozght v. Indus, Com., 297 IIL, 109. 

The fact that the defendant was engaged in treating patients without 
having obtained license so to do, in violation of C. S., 6708, was not 
evidence of negligence in the treatment of plaintiff’s intestate, and the 
instructions presenting this view, which were prayed for by the defend- 
ant, should have been given. The question was not whether he was 
licensed or not, but whether he exercised proper care in the treatment 
of the patient. As was said in Brown v, Shyne, 242 N. Y., 176, 44 
A. L. R., 1407: “Unless the plaintiff’s injury was caused by carelessness 
or lack of skill, the defendant’s failure to obtain a license was not 
connected with the injury.” Bute v. Potts, 76 Cal., 304; Janssen v. 
Mulder, 232 Mich., 183. 

If the defendant has been engaged in treating diseases in violation of 
the statute, he is liable to indictment, and, upon conviction, to suffer 
the prescribed penalty, but in a civil action, bottomed upon the law of 
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negligence, the failure-to possess a State certificate is immaterial on the 
question of due care. 

The defendant further excepted to the submission of the first and 
second issues and to the peremptory instruction of the court below 
thereon, in favor of the plaintiff. It would seem that the third issue 
would have determined the controversy, and was comprehensive enough 
to permit either party to present his case fully. 

The defendant’s motion for judgment of nonsuit was properly denied. 

For the reasons herein pointed out, the defendant is entitled to a new 
trial. There were other exceptions noted, but it is unnecessary to dis- 
cuss them, as the questions thereby presented may not arise in another 
trial. 

New trial. 





ANNIE GREY WILLCOX POOLE y. H. 8. POOLE, W. 8S. BABCOCK, 
ADMINISTRATOR OF H. 8S. POOLE, DECEASED, AnD BERTA WILLIAMS 
BURTON POOLE. 


(Filed 14 October, 1936.) 


1. Abatement and Revival D a— 
A special plea in abatement must ordinarily be made before pleading 
to the merits; otherwise, the right to file such plea is waived. 


2. Judgments K f—Held: This action was attacked on judgment for 
fraud, and independent action was proper procedure. 


The procedure to attack a judgment for absolute divorce on the ground 
of fraud perpetrated on defendant and the court in Service of process by 
publication and obtaining judgment upon false allegations in the com- 
plaint, while defendant was out of the State on a visit, when plaintiff 
knew of defendant’s whereabouts throughout. is by independent action. 


8. Abatement and Revival C d—Action to set aside absolute divorce does 
not abate when property rights are involved. 

An action to set aside a decree of absolute divorce abates upon the 
death of defendant husband unless at the time of his death he owned 
property, but where the court finds from admissions in the pleadings that 
the husband owned property at the time of his death, his refusal to 
submit the issue of whether the husband then owned property is not 
erroneous, and his holding as a matter of law that the action did not 
abate is without error. 


4, Estoppel B a—Solemn admission in pleadings estops party from main- 
taining conflicting position upon the trial. 

In a suit to set aside a decree of absolute divorce, instituted against 
the husband and thereafter maintained against his personal representa- 
tive upon the husband’s death, the person who had married the husband 
subsequent to the decree was allowed to intervene upon her allegations 
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that the husband died possessed of realty, and that her dower rights were 
involved. Held: The admissions in the pleadings estop intervener from 
maintaining at the trial that the action should abate on the ground that 
the husband had no property at the time of his death. 


APPEAL by defendant Berta Williams Burton Poole from Harris, J., 
at April Term, 1936, of EpcrecomBr. No error. 

This is an action to have a decree of absolute divorce and the verdict 
on which said decree was rendered at November Term, 1932, of the 
Superior Court of Edgecombe County in an action instituted by the 
defendant H. S. Poole against the plaintiff, set aside and vacated on the 
ground that said decree and verdict were procured by the fraud of the 
defendant H. 8. Poole, as alleged in the complaint. 

The action was begun in the Superior Court of Edgecombe County by 
summons issued on 29 June, 1933. After the complaint was filed, to 
wit, on 22 July, 1933, the defendant H. S. Poole died. Thereafter on 
motion of the plaintiff W. S. Babcock, who had been duly appointed as 
administrator of the said H. S. Poole, deceased, was duly made a party 
defendant to the action. He filed an answer to the original complaint 
in which he denied all the material allegations therein, and prayed that 
the action be dismissed. 

On 11 June, 1935, Mrs. Berta Williams Burton Poole filed a petition 
in the action in which she alleged that after the decree of absolute 
divorce had been rendered in the action instituted by H. S. Poole against 
the plaintiff, she had intermarried with the said H. 8. Poole, and that 
she is now his widow, and as such is entitled to dower in the lands and 
to a distributive share in the personal property, which he owned at his 
death. She prayed for an order allowing her to interplead in the action, 
that she might defend the same. Pursuant to her petition, an order was 
made in the action that she be made a party defendant. Thereafter she 
filed an answer to the original complaint in which she denied all the 
material allegations therein, and prayed that the action be dismissed. 

When the action was called for trial on the issues raised by the plead- 
ings, the defendant Berta Williams Burton Poole filed a verified plea in 
abatement, as follows: 

“The defendant Berta Williams Burton Poole, a defendant in the 
above styled action, hereby filed her plea in abatement, and assigns as 
grounds therefor that the action should abate for that the original de- 
fendant H. S. Poole is now dead, and that the said H. S. Poole had no 
property in his name at the time of his death.” 

The plea in abatement was denied by the court, and the defendant 
Berta Williams Burton Poole excepted. 

The issues submitted to the jury were answered as follows: 
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“1. Was the service of summons obtained by the fraudulent act of 
H. S. Poole? Answer: ‘Yes.’ 

“2. Did the said H. S. Poole perpetrate a fraud on this court by 
alleging five years separation from Annie Willcox Poole, and obtaining 
a decree of absolute divorce on said ground? Answer: ‘Yes.’ ” 

In apt time, the defendant Berta Williams Burton Poole tendered an 
issue as follows: 

“Did H. S. Poole at the time of his death own any property ?” 

The court declined to submit this issue to the jury and the defendant 
excepted. 

Thereupon judgment was rendered as follows: 

“This cause coming on to be heard at the April Term, 1936, of the 
Superior Court of Edgecombe County, North Carolina, before Hon. 
W. C. Harris, Judge presiding, and a jury, and being heard, and the 
two issues having been submitted to the jury and answered as appear in 
the record; and it further appearing to the court, and the court finding 
the facts to be as follows: 

“That H. S. Poole, plaintiff in that certain action instituted in the 
Superior Court of Edgecombe County, N. C., entitled ‘H. S. Poole v. 
Annie Grey Willcox Poole,’ same being No. 2984, on the summons 
docket of said court, and the said Annie Willcox Poole were married on 
26 October, 1904, and for 27 years lived together as man and wife in the 
city of Rocky Mount, in Edgecombe and Nash counties, North Caro- 
lina, and that there were born of said marriage three sons; that there- 
after, in September, 1931, the said H. S. Poole and Annie Willcox Poole 
separated from each other, and following said separation, the said Annie 
Willcox Poole made her home in the city of Raleigh, 11 Wake County, 
N.C.; 

“That on 11 August, 1932, the said H. S. Poole instituted an action 
for divorce in the Superior Court of Edgecombe County; that summons 
was issued in said action to the sheriff of Wake County, N. C.; and said 
summons was returned endorsed that the defendant Annie Willcox Poole 
could not be found in Wake County; that service by publication was 
made in a newspaper called The Yarboro Southerner, a newspaper of 
very limited circulation; that the order of publication was procured 
from the clerk of the Superior Court of Edgecombe County upon the 
afidavit set out in the record in that case; that just prior to the issuance 
of the summons in that case to the sheriff of Wake County, the said 
H. S. Poole had learned from a sister of the said Annie Willcox Poole 
that the said Annie Willcox Poole was not in Wake County, but was on 
a visit to one Joe Poole, a son of the said H. S. Poole and Annie Will- 
cox Poole, who was then hving in the city of Washington, D. C., and 
would be away about three weeks; that while the said Annie Willcox 
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Poole was in Washington, D. C., the said H. S. Poole communicated 
with his son, the said Joe Poole, regarding a business matter in which 
the said Annie Willcox Poole was involved, and learned from his said 
son Joe Poole that the said Annie Willeox Poole was then in Washing- 
ton, D. C.; that at all times, from the issuance of the summons in that 
action on 11 August, 1932, until the granting of the decree therein at 
the November, 1932, term of the Superior Court of Edgecombe County, 
the said H. S. Poole knew where the said Annie Willcox Poole was, 
and that the said H. 8. Poole made no attempt to secure personal service 
of the summons upon the said Annie Willeox Poole, but on the contrary 
sought to prevent notice of said action from being brought to her atten- 
tion. 

“That the first knowledge which the said Annie Willeox Poole had of 
the pendency of any suit against her for divorcee, or of any judgment 
rendered agaist her therein, was in November, 1932, when she learned 
that the said H. S. Poole had married Berta Burton Poole, the defendant 
herein; that immediately thereafter the said Annie Willcox Poole con- 
sulted an attorney and acting upon his advice, instituted proceedings to 
have the divorce decree set aside. 

“That in said divorce action the said H. 8. Poole filed his verified 
complaint in which he alleged that ‘plaintiff and defendant have lived 
separate and apart for five successive years,’ and that ‘the separation 
was not caused by any misconduct on the part of the plaintiff, and he is 
the injured party.’ 

“That said allegations in the complaint in that action are and were 
false; that the plaintiff and defendant in that action had actually been 
separated less than one year at the time of the institution of that action. 

“That the said H. 8. Poole died subsequent to the institution of this 
action; but upon the suggestion and contention of the plaintiff and upon 
the verified petition to interplead of the defendant Berta Burton Poole, 
it appears that property rights are involved in this action and the court 
holds that therefore this action does not abate. 

“Now, therefore, upon the foregoing facts and the verdict of the jury, 
the court being of the opinion and concluding as a matter of law, that 
these matters and things constitute a fraud upon the said Annie Willcox 
Poole and upon the court, it is by the court ordered, considered, ad- 
judged, and decreed that the judgment rendered at the November Term, 
1932, of the Superior Court of Edgecombe County in the action entitled 
‘H. S. Poole v. Annie Grey Willcox Poole,’ same being recorded in 
Judgment Docket 17, at page 3, and in the Minute Docket, page 395, 
office of the Clerk of the Superior Court of Edgecombe County, North 
Carolina, be and the same is hereby set aside and declared null and void, 
and of no effect. 
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“Tt is further ordered, adjudged, and decreed that the said action 
entitled ‘H. S. Poole v. Annie Grey Willcox Poole,’ shall abate. 

“Tt is further ordered that the costs of this action be taxed against 
the defendant Berta Burton Poole.” 

The defendant Berta Williams Burton Poole excepted to the judg- 
ment, and appealed to the Supreme Court, assigning errors in the trial. 


Yarborough & Yarborough for plaintiff. 
Geo. M. Fountain & Son for defendant. 


Connor, J. The defendant on her appeal to this Court relies chiefly 
on her contention that there was error in the refusal of the trial court 
to sustain her plea in abatement on the ground that since the commence- 
ment of the action the original defendant, H. S. Poole, has died, and 
that at the date of his death “he had no property in his name.” The 
plea in abatement was filed after the defendant had been allowed to 
intervene in the action, on the ground that as the widow of H. S. Poole 
she had an interest in the property, real and personal, which he owned 
at his death. After she had been made a party defendant, she filed an 
answer to the original complaint, in which she denied the allegations 
therein which constitute the cause of action on which the plaintiff prays 
for relief. By pleading to the merits, after the death of the original 
defendant, and after his administrator had been made a party defendant, 
the appealing defendant waived her right, if any she had, to file a plea 
in abatement on the ground that the original defendant had died since 
the commencement of the action. A special plea in abatement must 
ordinarily be made before pleading to the merits; otherwise, the right to 
file such plea is waived. See Honig v. Hawa, 194 N. C., 208, 189 8. E. 
992; Ins. v. R. R., 179 N. C., 290, 102 S. E. 504; Fort v. Penny, 122 
N. C., 230, 29 S. E., 362. 10. J., 5, sec, 195. 

In Fowler v. Fowler, 190 N. C., 586, 1380 S. E., 315, :t is said: 

“Tt is well settled that for fraud perpetrated on a party to the action, 
the judgment must be attacked by an independent action.” This state- 
ment of the law applicable to this action 1s supported by numerous 
authorities cited in the opinion of Clarkson, J. 

This is an independent action in which the judgment in the action 
entitled, “H. S. Poole v. Annie Willcox Poole,” is attacked for fraud 
perpetrated by the plaintiff in that action against the defendant therein. 
The action was begun before and was pending at the death of the 
original defendant, H. 8. Poole. After his death, his administrator, on 
motion of the plaintiff, was made a party defendant. He filed an answer 
to the original complaint, in which he denied the allegations of the com- 
plaint. He did not file a plea in abatement, or otherwise contend that 
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the action did not survive as to him. He has not appealed from the 
judgment setting aside and vacating the judgment in H. 8. Poole v. 
Annie Willeox Poole on the verdict in the action which sustains the 
allegations of the complaint. 

If it be conceded as contended by the appealing defendant, and as 
held in other jurisdictions (see Fowler v. Fowler, supra), that this action 
abated upon the death of H. 8. Poole, unless he owned property, real or 
personal, at his death, there was no error in the refusal of the trial 
court to submit to the jury the issue tendered by the appealing defendant. 
The judge found from admissions in the pleadings that property rights 
were involved in the action at the time of the trial, and held that for 
that reason the action did not abate at the death of the original de- 
fendant. 

The judgment is affirmed. 

No error. 





ESSEX INVESTMENT COMPANY, Successor to STATE PLANTERS COM- 
PANY, A CorporaTION, v. J. H. PICKELSIMER. 


(Filed 14 October, 19386.) 


1. Courts B e—General county court has no further jurisdiction of a case 
after its judgment therein is docketed in the Superior Court. 

When the judgment of a general county court is docketed in the Supe- 
rior Court of the county it becomes a judgment of the Superior Court in 
like manner as transcripted judgments of justices of the peace, C. &., 
1517, and the general county court has no further jurisdiction of the case, 
and may not thereafter hear a motion for the appointment of a receiver 
for the judgment debtor. N. C. Code, 860, 1608 (da). 


2. Courts B b—General county court held without jurisdiction to appoint 
receiver for judgment debtor whose property is situate outside the 
county. 

The jurisdiction of a general county court is statutory, and it has no 
extraterritorial jurisdiction except that expressly given within the limi- 
tations of the Constitution, and the gencral county court of Buncombe 
County is held without jurisdiction to appoint a receiver for a judgment 
debtor having property in another county against whom judgment is 
rendered in the county court, the statute, C. 8., 1608 (n), giving no power 
to appoint a receiver, and the authority therein given to issue temporary 
and permanent restraining orders concurrent with the Superior Court, 
C. §., 851, 859, being limited to actions in Buncombe County, and the 
authority to issue “process” given by C. 8., 1608 (t), being limited ordi- 
narily to summons to compel appearance in court, and C. &., 669, 711, 
being construed in pari materia with the other statutes relating to the 
same matter. 
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AppraL by defendant from McElroy, J., at March Civil Term, 1936, 
of BuncomsBe. Reversed. 

The plaintiff in the general county court of Buncombe County, N. C., 
on 2 May, 1932, recovered judgment against defendant in the sum of 
$7,500.00, with interest, from 20 March, 1931, and cost of action. This 
judgment of the general county court was transcripted to the judgment 
rolls of Buncombe County on 5 May, 19382. The defendant had an 
interest in certain real estate and owned certain personal property in 
Transylvania County, N. C. Upon petition of plaintiff on 25 Novem- 
ber, 1935, duly verified, to the judge of the gencral county court of 
Buncombe County, N. C., setting forth certain facts prayed that some 
“discreet and proper person be appointed as receiver of the defendant 
J. H. Pickelsimer, and that he be authorized and empowered to take 
over all the assets of whatsoever nature of the said defendant, and that 
he liquidate and handle the same in accordance with the further orders 
of this court.” A temporary receiver was appointed on 4 December, 
1935, by said judge of the general county court. 

The defendant answered said petition and for a further answer said, 
in part: “This defendant is a citizen of Transylvania County and all 
the property of any kind, which he owns is now situated in Transylvania 
County, and that he owns no property of any kind situated in Buncombe 
County, the county in which this action is instituted; that Transylvania 
County is in the Eighteenth Judicial District, while Buncombe County 
is in the Nineteenth Judicial District, and that this court has no juris- 
diction or authority to appoint a receiver for property lying in another 
judicial district, and in another county, from which th‘s court is orga- 
nized and existing. Wherefore, the defendant prays the court that the 
temporary receiver heretofore appointed be dismissed, that the motion 
for a permanent receiver be disallowed, and that the defendant have and 
recover his costs incurred and that he recover of the plaintiff and his 
bond such damages as he may be entitled to by reason of the appoint- 
ment of the temporary receiver herein.” 

On 9 January, 1936, the judge of the general county court for Bun- 
combe County, N. C., appointed a permanent receiver. The defendant 
excepted and assigned error as follows: “1. That the judge of the 
general county court erred in entering the order appointing a temporary 
receiver in this cause. 2. That the court erred in signing the order 
inaking the temporary receiver permanent,” and appealed to the Superior 
Court. 

The court below, at March Civil Term, 1936, overruled the defendant’s 
exceptions and assignments of error and affirmed in all respects the 
judgment of the judge of the general county court. Defendant excep- 
ted, assigned as error “the action of the Superior Court in affirming the 
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judgment of the general county court, and entering the judgment as 
appears in the record,” and appealed to the Supreme Court. 


Harkins, Van Winkle & Walton for placntiffs. 
Jones & Ward and Lewis Hamlin for defendant. 


Crarkson, J. We think that the only questions necessary for us to 
decide on this record are: (1) Does the general county court of Bun- 
combe County, N. C., have authority under the facts in this case to 
appoint a receiver? We think not. (2) When the judgment was 
transcripted and docketed in the Superior Court, was the general county 
court functus officio? We think so. 

The constitutionality of the general county court of Buncombe County, 
N. C., has been before this Court before. Jones v. Oil Co., 202 N. C., 
328. In the Jones case, supra, at p. 332, 1t is said: “The Superior 
Court is a constitutional court; it cannot be abolished; its inherent 
powers cannot be destroyed. Mott v. Commissioners, 126 N. C., 866; 
State v. Baskerville, 141 N. C., 811. The General Assembly cannot dis- 
place it from its position in the judicial system or establish another 
court of equal jurisdiction upon a plan different from that provided by 
the Constitution. Rhyne v. Inpscombe, 122 N. C., 650; Tate v. Com- 
missioners, rbid, 661. But an allotment or division of jurisdiction is 
within the contemplation of Article IV, sec. 12. The Legislature may 
therefore allot inferior courts a portion of the jurisdiction of the Su- 
perior Court, providing also for the right of appeal.” N.C. Pleading 
& Practice, sees. 58, 54; Albertson v. Albertson, 207 N. C., 547. 

N. C. Code, 1985 (Michie), sec. 860, is as follows: “A receiver may 
be appointed: (8) After judgment, to dispose of the property according 
to the judgment, or to preserve it during the pendency of an appeal, or 
when an execution has been returned unsatisfied, and the judgment 
debtor refuses to apply his property in satisfaction of the judgment.” 

Section 1608 (dd), is as follows: “Orders to stay execution on judg- 
ments entered in the general county court shall be the same as in appeals 
from the Superior Court to the Supreme Court. Judgments of the 
general county court may be enforced by execution issued by the clerk 
thereof, returnable within twenty days. Transcripts of such judgments 
may be docketed in the Superior Court as now provided for judgments 
of justices of the peace, and the judgment when docketed shall in all 
respects be a judgment of the Superior Court in the same manner and 
to the same extent as if rendered by the Superior Court, and shall be 
subject to the same statutes of limitations and the statutes relating to 
the revival of judgments in the Superior Court and issuing executions 
thereon.” (Italics ours.) 
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Section 1517 is as follows: “A justice of the peace, on the demand of 
a party in whose favor he has rendered a judgment, shall give a tran- 
script thereof which may be filed and docketed in the office of the Su- 
perior Court clerk of the county where the judgment was rendered. 
And in such case he shall also deliver to the party against whom such 
judgment was rendered, or his attorney, a transcript of any stay of 
execution issued, or which may thereafter be issued by him on such 
judgment, which may be in like manner filed and docketed in the office 
of the clerk of such court. The time of the receipt of the transcript by 
the clerk shall be noted thereon and entered on the docket; and from that 
tume the judgment shall be a judgment of the Superior Court in all 
respects for the purposes of lien and execution. The execution thereon 
shall be issued by the clerk of the Superior Court to the sheriff of the 
county, and shall have the same effect, and be executed in the same 
manner, as other executions of the Superior Court; but in case a stay of 
execution upon such judgment shall be granted, as provided by law, 
execution shall not be issued thereon by the clerk of the Superior Court 
until the expiration of such stay. <A certified transcript of such judg- 
ment may be filed and docketed in the Superior Court clerk’s office of 
any other county, and with hke effect, in every respect, és in the county 
Where the judgment was rendered, except that it shall be a lien only 
from the time of filing and docketing such transcript.” (Italics ours.) 

When the judgment was docketed in the Superior Court, the general 
county court was functus officio and had no further jurisdiction of the 
case. Bailey v. Hester, 101 N. C., 5388; State v. Goff, 205 N. C., 545. 

A judgment of a justice of the peace, duly docketed in the Superior 
Court, becomes a judgment of the Superior Court, and may be enforced 
by execution at any time within ten years from the date of such docket- 
ing. Jfcllhenny v. Wilmington Sav., etc., Co., 108 N. C., 311. 

C. S., 614, makes the judgment when docketed a lien on real property 
in the county where docketed and on the real property in the counties 
where it 1s transcripted. A judgment rendered in one county cannot be 
docketed in another without having been first docketed in the county 
where it was rendered. cAden v. Banister, 63 N. C., 479. 

C.S., 1608 (t), in part, is as follows: “The rules of procedure, issuing 
process and filing pleadings shall conform as nearly as may be to the 
practice in the Superior Court. . . . All causes pending in said 
courts shall have rights, privileges, powers, and immunities similar in 
all respects to those conferred by law on the judges and clerks of the 
Superior Courts of the State, and shall be subject to similar duties and 
liabilities: Provided, that this section shall not extend the jurisdiction 
of said judges and clerks, nor infringe in any manner upon the juris- 
diction of the Superior Courts,” ete. 
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As this is a general county court, we think the word process is limited 
ordinarily to summons, etc., to compel a defendant in an action to appear 
in court. The jurisdiction of the general county court is set forth in 
C.8., 1608 (n), as follows: “The jurisdiction of the general county court 
in civil actions shall be as follows: (1) Jurisdiction concurrent with that 
of the Justices of the peace of the county; (2) jurisdiction concurrent 
with the Superior Court in all actions founded on contract; (3) juris- 
diction concurrent with the Superior Court in all actions not founded 
upon contract; (4) jurisdiction concurrent with the Superior Court in 
all actions to try title to lands and to prevent trespass thereon and to 
restrain waste thereof; (5) jurisdiction concurrent with the Superior 
Court 1n all actions pending in said court to issue and grant temporary 
and permanent restraining orders and injunctions; (6) jurisdiction con- 
current with the Superior Court of all actions and proceedings for 
divorce and alimony, or either.” 

The general county court is a statutory one and is limited to Bun- 
combe County, and has no extraterritorial jurisdiction, except what is 
expressly given it and then subject to constitutional limitations. No- 
where in the statute is any power given it to appoint a recelver, as was 
done in this action. Temporary and permanent restraining orders and 
injunctions are limited to actions in Buncombe County. 

The Superior Court, a court of general jurisdiction, has these extra- 
territorial powers. Any other view than the one we take might im- 
pinge the inherent powers of the Superior Court and seriously effect a 
useful general county court. 

C. &., 851, is as follows: “The judges of the Superior Court have 
jurisdiction to grant injunctions and issue restraining orders in all civil 
actions and proceedings. A judge holding a special term in any county 
may grant an injunction, or issue a restraining order, returnable before 
himself, in any case which he has jurisdiction to hear and determine 
under the commission issued to him, and the same is returnable as di- 
rected in the order.” 

C.S., 859, is as follows: “Any judge of the Superior Court with au- 
thority to grant restraining orders and injunctions has hke jurisdiction 
in appointing receivers, and all motions to show cause are returnable as 
is provided for injunctions.” 

The sections, C. S., 669, and C. S., 711, referred to by plaintiffs, must 
be construed in part materia with the other sections before set forth. 

We think the judgment of the court below erroneous in two respects: 
(1) When the judgment was docketed in the Superior Court it was 
subject to the jurisdiction of that court in like manner as justice’s judg- 


546 IN THE SUPREME COURT. [210 
HAMPTON UV, SPINDALE. 


ment when transcripted. (2) It has no jurisdiction to appoint a re- 
celver as was done in this action. 

For the reasons given, the judgment of the court below is 

Reversed. 





MRS. J. C. HAMPTON v. TOWN OF SPINDALE et At. 
(Filed 14 October, 1936.) 


1. Negligence A c—Corporations using, but having no control over, mu- 
nicipal sewerage system may not be held liable for nuisance created 
thereby. 


Industrial corporations using a municipal sewerage system by emptying 
their sewage and industrial waste into the sewers, bu: having no inter- 
est in or control over the sewerage system, which is operated and owned 
by the municipality, may not be held liable as joint tort-feasors with the 
municipality for damages resulting to lands of a lower proprietor along 
the stream into which the sewage is emptied. 


2. Same—Corporation diminishing flow of stream may not be held liable 
for pollution of stream by municipality. 


Plaintiff instituted this action to recover damages to her lands caused 
by a municipal sewerage system. Plaintiff alleged thar defendant power 
company, in operating the water system owned by it which supplied water 
to the municipality, diverted and greatly diminished the flow of water in 
the stream above the municipality, and that the sewage emptied in the 
stream below the municipality would have been carried away and ren- 
dered less noxious if the flow of water in the stream had not thus been 
diminished. Held: The action was not to recover compensation for the 
infringement of plaintiff's right to have the undiminished flow of the 
stream through her land, but to recover damages caused by the pollution 
of the stream, and the diminution of the flow of the stream cannot be 
held a proximate cause of such pollution, and the power company cannot 
be held liable as a joint tort-feasor with the municipality in causing the 
damage in suit. 


APPEAL by the plaintiff from Pless, J., at April Term, 1936, of 
RuTHERFORD. Affirmed. 


Varser, McIntyre & Henry, W. B. Matheny, and Quinn, Hamrick & 
Hamrick for plaintiff, appellant. 

W. S. OB. Robinson, Jr., W. B. McGuire, Jr., and J. H. Marion for 
Southern Public Utilities Company (now Duke Power Company), ap- 
pellee. 

Guthrie, Pierce & Blakeney, J. S. Dockery, and W. C. McRorie for 
Spinners Processing Company, appellee. 
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S. P. Dunnagan for Stonecutter Mills Company and The Elmore 
Corporation, appellees, 

B. T. Jones, Jv., for Sterling Hosiery Mulls, Inc., appellee. 

J. S. Dockery for L. M. Carpenter, Receiver, and The Spencer Car- 
poration, appellees, 


Scuencx, J. This is an action instituted by the plaintiff as a 
riparian owner against the defendants to recover for permanent dam- 
ages to her land alleged to have been proximately caused by joint negli- 
gence and unlawful acts of the defendants 1n maintaining a nuisance on 
plaintiff’s land, consisting of a polluted stream and of polluted soil and: 
contaminated air. 

The following facts are admitted without controversy : 

1. All the defendants admit their corporate existence. 

2. That the defendants admit that the plaintiff is the owner of the 
land deseribed in the complaint. 

*. The town of Spindale owns and operates its sewerage system; no 
other defendant has any interest in or control over this sewerage system. 

4. That the Duke Power Company owns and operates the waterworks 
system in the town of Spindale, having purchased same from the town 
of Spindale on 27 March, 1931, and has operated it in the same manner 
since that time, 

5. All of the mill defendants use the town sewer lines; and no one of 
the defendants has any separate pipe line or outlet to discharge this 
sewage into the branch or Holland’s creck. 

6. All of the manufacturing plants owned by the various defendants 
discharge their sewage and industrial waste into the said sewerage sys- 
tem of the town of Spindale. 

7. The town of Spindale and all of the mill defendants purchase their 
water from the Duke Power Company, the owner of the waterworks 
system, and have purchased it since 27 March, 1931. 

8. Only the sewage arising on the north side of the Highway No. 20 
is emptied into Holland’s creek or the branch emptying into said creek; 
the sewage arising on the south side is discharged into another pipe hne 
and does not go into this creek. 

The plaintiff offered evidence tending to show that the sewage from 
the sewerage system of the town of Spindale emptied into Holland’s 
ereck which ran through the land of the plaintiff, and that as a result 
thereof the banks of the stream were caused to cave In and the sewage 
was deposited on plaintiff’s land, causing the vegetation to dic, creating 
obnoxious and nauseating odors, causing the breeding of annoying and 
poisonous inseets, and rendering the land worthless and uninhabitable. 

At the close of the plaintiff’s evidence, the court sustained motions for 
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judgment of nonsuit lodged by all of the defendants, except the town 
of Spindale, and the plaintiff submitted to a voluntary nonsuit as to 
said town and appealed to the Supreme Court, assigning as error the 
action of the court in sustaining the motions of the Southern Public 
Utilities Company (now Duke Power Company and hereinafter called 
the Power Company), and of Stonecutter Mills Company, Sterling 
Hosiery Mills, Inc., Spinners Processing Company, The Elmore Cor- 
poration, and L. M. Carpenter, Receiver of The Spencer Corporation 
(hereinafter called the Mill Companies). 

Considering first the appeal from the judgment as of nonsuit as to 
the Mill Companies: It will be noted from the admitted facts that the 
town of Spindale owned the sewerage system, and that no other defend- 
ant has any interest or control over said system, ana that the Mill 
Companies discharge their sewage and industrial waste in said sewerage 
system, and that sewage arising on the north side of Highway No. 10 is 
emptied into Holland’s creek. We think, and so hold, that under these 
facts there was no liability to the plaintiff from the Mill Companies for 
any pollution of the stream flowing through the plaintiff’s land. The 
rule is clearly and concisely stated in 43 C. J., on pages 1158-9, as fol- 
lows: “But the inhabitants of a city who invoke its power to construct 
and control a sewer, and who use the sewer after its completion for the 
purpose and in the way prescribed by law, are not hable jointly with 
the city for the damages which result to third persons from the negli- 
gence of the city in the construction, management, or cperation of the 
sewer.” To the same effect is Thompson’s Commentaries on the Law 
of Negligence, Vol. 5, at p. 372, as follows: “It has been held that citi- 
zens who request the construction of a public sewer and use the same 
are not liable for the negligence of the city in its construction or oper- 
ation, since they have no control or command over its construction, 
management, or operation; and hence, they may not be joined with the 
city in an action for damages resulting from the faulty construction, 
management, or operation of the sewer.” And still further in 9 R. C. 
L., at page 670, it is written: “Persons on whose initiative a sewer is 
constructed and who use it after its completion are not proper parties 
defendant with the municipality in a suit to enjoin its operation on the 
ground that it is a nuisance,” and on page 674, “When an owner of land 
constructs a sewer and then parts with all control over it to a municl- 
pality, he is not lable if it later becomes a nuisance, for the proximate 
cause of the nuisance is not the construction of the sewer, but its use 
and it is the municipality that is hable. The inhabitants of a city who 
invoke its power to construct and who after completion use a sewer, 
cannot properly be joined with the municipality in a suit for damages 
and an injunction on account of the effects of its negligence in operating 
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the sewer.” See, also, Carmichael v. Texarkana, 116 Fed., 845; Kraver 
vr. Smith, 164 Ky., 674; Johnson v. Kraft-Phenix Cheese Corp., 945. W. 
(2nd Series), 54 (Tenn., 1936), 

The same rule seems to prevail in the English courts as 1s evidenced 
by Lewis v. Alexander, 24 Can. S. C., 551, wherein the author of the 
opinion writes: “It appears to me that if the sewer be vested in the 
local authority (municipality) and the defendants have the sanction of 
that authority for doing what they have done, this action is not main- 
tainable, for, if it were, every householder whose house is drained into a 
sewer which is vested in and is under the control of a local authority, 
would be liable to be proceeded against for what that authority might 
do with the sewage which flowed out of the mouth of the sewer although 
the householder was unable to direct how and in what way the sewage 
was to be dealt with. It is immaterial who originally constructed the 
sewer. When once the sewer was vested in the local authority, they are 
the persons liable for any injury caused by the affluent from the sewer 
and not the persons who drain into the sewer. . . . The plaintiff 
has, in my opinion, sued the wrong defendants. . . . The judgment 
must be entered for the defendants.” 

Considering next the appeal from the judgment as of nonsuit as to 
the Power Company: So far as any damage caused by the placing of 
deleterious substances through the sewerage system into Holland’s creck 
is concerned, what has been said as to the Mill Companies’ liability 
apples with equal force to that of the Power Company, since by the 
admitted facts ‘no other defendant (than the town of Spindale) has 
any Interest in or control over this sewerage system.” 

However, the plaintiff contends in her brief that her land has been 
damaged by reason of the fact that the Power Company diverted the 
water from Holland’s creck above her land to furnish the town of Spin- 
dale with water, and thereby caused the water in said creek to run in 
diminished quantities through her land. A careful reading of the com- 
plaint divulges that the only damage alleged to plaintiff’s land is the 
damage caused by the nuisance due to the pollution of the stream. 
True, it is alleged, in effect, that if the diminution in the volume of 
water had not been brought about, the stream in its natural flow would 
have carried off the pollution and thereby have minimized the damage, 
and true it is that there is evidence tending to show that the flow of the 
stream had bcen diminished, still the gravaman of this action is the 
damage from the nuisance caused by the pollution of the stream, as 
appears from the following allegation of the complaint in the summing 
up of the wrongful and neghgent acts complained of: “(a) In that the 
Southern Public Utilities Company wrongfully diverted the water from 
Holland’s creek to the plants of the various manufacturing defendants 
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and the town of Spindale, when it knew, or by the exercise of reasonable 
care and prudence, could have known that the said water so wrongfully 
diverted would be polluted by each of the defendants, and that neither 
of the defendants has a purification plant for the treatment of the said 
water so wrongfully diverted, polluted, and contaminated, mixed with 
dye liquor and other chemicals and deleterious substances.” Under the 
allegations of the complaint and under the facts as they appear from 
the evidence, viewing it in the light most favorable to the plaintiff, the 
diminution of the flow of the stream cannot be held to be a proximate 
cause of the pollution of the stream, the nuisance complained of. The 
right of the plaintiff to recover compensation for the :aking from her 
by the Power Company by virtue of its right of eminent domain of her 
right to have the undiminished flow of the stream through her land is 
not invoked. The action is solely for damages arising from a nuisance, 
caused by the pollution of Holland’s creek, and there is no evidence that 
the Power Company polluted the stream. 

We think, and so hold, that the court ruled correctly in sustaining the 
motion of the defendant Power Company for judgment as of nonsuit. 

Affirmed. 





KE. V. NEIGHBORS, Executor or IE. G. TALTON, DECEASED, v. 
MAUDE EVANS. 


(Filed 14 October, 1986.) 


1. Executors and Administrators E c— 


In proceedings by an executor to sell lands to make assets the petition 
should set forth, inter alia, as required by the statute, N, C. Code, 79, the 
value of the personal estate, as near as may be ascertained, and the appli- 
eation thereof, and an allegation merely that the personalty is insufficient 
is defective. 


2. Receivers A a—Party must show apparent right to property in order to 
be entitled to appointment of receiver under N, C, Code, 860 (1). 


Where an executor’s petition in proceedings against a devisee to sell 
lands to make assets alleges merely that the personalty is insufficient to 
pay debts, without setting forth the personalty and the application 
thereof, plaintiff executor is not entitled to the appointment of a receiver 
for the lands on the ground that the action cannot be tried until a subse- 
quent term, and that the devisee had refused to pay taxes, the allegation 
merely that the personalty is insufficient failing to show plaintiff execu- 
tor’s apparent right to the relief as required for the appointment of a 
receiver under the provisions of N. C. Code, 860 (1), especially when the 
devisee denies the allegation that the personalty is insuflicient. 
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3. Same— 


Receivership is a harsh remedy, and the courts will not appoint a 
receiver unless the right to the relief is clearly shown and it is made to 
appear that there is no other safe and expedient remedy. 


Apprat by defendant from Daniels, J., at January Term, 1936, of 
Jounston. Reversed. 

This is an action brought by plaintiff against defendant to sell certain 
lands to make assets. Among plaintiff’s allegations are the following: 
“4, That there are claims against the estate of E. G. Talton amounting 
to approximately four thousand ($4,000.00) dollars and the personal 
estate of said E. G. Talton is not sufficient to pay said debts. 5. That 
the said E. G. Talton, deceased, under the terms and provision of the 
will as set out in paragraph two hereof willed and devised to Mrs. Maude 
Evans all his real estate consisting of 5044 acres, known as the Henry 
Watkins lands situate in Beulah Township, adjoining the lands of D. A. 
Watkins, Bright Fields, J. S. Richardson, J. B. Pearce, et al., defined 
and described as follows: (deseribing same). 6. That in order to make 
assets with which to pay the debts owing by the estate of E. G. Talton 
it will be necessary to sell the lands described in the foregoing para- 
graph, the principal part of said debt being three thousand dollars in 
trust funds held by the said E. G. Talton for the use and benefit of the 
children of S. H. Hooks. Wherefore, the plaintiff prays the judgment 
of the court that the lands described in paragraph 5 hereof be sold to 
make assets with which to pay the debts due by the estate of E. G. Tal- 
ton; that a commissioner of this court be appointed to make such sale 
under the orders of this court; for all such other and further relief as 
he may be entitled to in the premises.” 

The defendant, in answer, says: “That paragraph four is denied on 
information and belief, that it is not denied that said estate did owe 
some debts; it 1s expressly denied, however, that the personal estate 1s 
not sufficient to pay all of said debts, and on the contrary this defendant 
alleges that, at the time of his death the said E. G. Talton was the 
owner of personal property, including money, more than sufficient to 
pay all debts and his obligations, including the costs and charges of 
administration; and in connection with said paragraph said defendant 
alleges on information and belief that said executor has made no ac- 
counting whatsoever of said personal estate. . . . That, as this de- 
fendant is informed, advised, and believes, paragraph six of said peti- 
tion is untrue and the same is denied. And further answering said 
petition, this defendant says that as she is informed, advised, and be- 
lieves, the said E. V. Neighbors, executor, took into his possession im- 
mediately upon the death of the said E. G. Talton all of his moneys, 
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notes, and personal property, amounting to approximately $7,000.00, 
much more than sufficient to pay all the debts and obligations of said 
testator, and that said Neighbors has made no accounting for any por- 
tion of said personal estate whatsoever. Wherefore, this defendant 
prays the court for judgment; for all moneys, funds, and personal estate 
coming into his hands as such executor, out of which Le is required to 
pay all debts owing by said estate. 2nd. That this defendant go hence 
without day and recover from said petitioner costs for suit herein, and 
for such other and further relief as defendant may be entitled to and as 
to the court may seem meet and proper.” 

The court below made the following order: “The above cause coming 
on to be heard before the undersigned judge presiding, in the Superior 
Court of Johnston County, and it appearing to the court that this action 
cannot be tried at the present term and should be continued; and it 
further appearing to the court that the defendant Maude Evans has 
been in possession of the lands sought to be sold in this action, but has 
failed and refused to pay the taxes upon the same; and it further 
appearing to the court that it is to the best interest of all concerned, 
that a receiver be appointed to take charge of said lands; it is, now, 
therefore, ordered, adjudged, and decreed that J. H. Abell be and he is 
hereby appointed receiver in this cause, to take charge of the lands 
described in the complaint, and to rent the same and collect all rents 
and profits therefrom, and to hold said rents and collections, subject to 
the further orders of this court, and the said J. H. Abell is required to 
give bond in the:sum of $400.00 for his faithful performance as said 
receiver. 

F, A. Dantets, Judge presiding.” 


To the foregoing order the defendant excepted, assigned error, and 
appealed to the Supreme Court. 


No counsel for plaintiff. 
A, M. Noble for defendant. 


Crarkson, J. The only exception and assignment of error made by 
defendant is that the court below erred in signing the order appointing 
a receiver. We think this must be sustained. 

N. C. Code 1935 (Michie), section 860, is as follows: “In what cases 
appointed—.\ receiver may be appointed (1) Before judgment, on the 
application of either party, when he establishes an apparent right. to 
property which is the subject of the action and in the possession of an 
adverse party, and the property or its rents and profits are in danger of 
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being lost, or materially injured or impaired; except in cases where 
judgment upon failure to answer may be had on application to the 
court,” ete. 

To sell lands to make assets: Section 79 is as follows: “The petition, 
which must be verified by the oath of the applicant, shall be set forth, 
as far as can be ascertained: (1) Amount of debt outstanding against 
the estate. (2) The value of the personal estate, and the application 
thereof. (3) A description of all the legal and equitable real estate of 
the decedent, with the estimated value of the respective portions or 
lots. (4) The names, ages, and residences, if known, of the devisees and 
heirs at law of the decedent.” 

In McNeill v. McBryde, 112 N. C., 408 (411-12), it is said: “We 
think, however, that the petition 1s deficient in that it does not comply 
with section 1437 of The Code (now C. 8. 79), which requires that it 
shall set forth ‘the value of the personal estate and the application 
thereof.’ It simply states that the personal estate ‘is wholly insufficient 
to pay his (intestate’s) debts and the costs and charges of administra- 
tion. The purpose of the statute, in requiring the particulars therein 
mentioned to be stated in the petition, was to enable the court to see 
whether a sale was necessary; but the present allegation wholly fails to 
give any such information. It is important that the requirements of 
the statute should be observed, and we must sustain the demurrer upon 
this ground. Shrelds v. McDowell, 82 N. C., 137,” 

In the complaint is the following: “And the personal estate of said 
E. G. Talton is not sufficient to pay said debts.” We think this 
allegation not sufficient under the statute. Then again, the defendant 
denies this statement and alleges: “The said E. V. Neighbors, executor, 
took into his possession immediately upon the death of the said E. G. 
Talton, all of his moneys, notes, and personal property, amounting to 
approximately $7,000.00, much more than sufficient to pay all the debts 
and obligations of said testator, and that said Neighbors has made no 
accounting for any portion of said personal estate whatsoever.” 

In Parker v. Porter, 208 N. C., 81 (34) it is stated: “While it is 
well settled that an administrator has the right, and that it becomes his 
duty under certain conditions, to apply for license to sell the real estate 
of his intestate to make assets with which to pay debts, it is necessary 
that the personal property shall first be exhausted. When this has been 
done and it has been ascertained that the personalty 1s insufficient to 
discharge the debts, resort may be had to the realty. The personalty, 
however, is always the primary fund for the payment of debts. C. S. 
74; Shaw v. McBride, 56 N. C., 178; Clement v. Cozart, 107 N. C., 
697.” Wadford v. Davis, 192 N. C., 484 (487). 
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It will be noted that the statute (C. S., 860, sec. 1) says: “When he 
establishes an apparent right to property,” ete. Jones v. Jones, 187 
N. G., 589 (592). 

We see no sufficient allegations in the complaint or evidence in the 
record to justify the appointment of a receiver. A receiver may be 
appointed where a party establishes an apparent right to property, and 
the person in possession is insolvent, and ordinarily a receiver will be 
appointed to take charge of the rents and profits during the pendency of 
the action. Plaintiff does not come within the above rule. The courts 
look with jealousy on the application for the appointment of a receiver. 
It is ordinarily a harsh remedy. The right to relief must be clearly 
shown and also the fact that there is no other safe and expedient rem- 
edy. In some cases a bond is allowed the defendant instead of the 
appointment of a receiver. Woodall v. Bank, 201 N. C., 428. 

On the entire record we think a receiver should not have been ap- 
pointed. For the reasons given, the judgment of the court below is 

Reversed. 





ROBERT A. REYNOLDS v. EMMA REYNOLDS. 
(Filed 14 October, 1936.) 


1. Husband and Wife E d— 


A deed of separation is rescinded by the resumption of the conjugal 
relation. 


2. Divorce A d—Where deed of separation is rescinded, plaintiff must 
show later voluntary separation for divorce under N. C. Code, 
1659 (a). 

Plaintiff instituted this action for divorce on the ground of two years 
separation, N. C. Code, 1659 (a), and introduced evidence of more than two 
years separation after a deed of separation between the parties. Defend- 
ant introduced evidence tending to show that the conjugal relation was 
resumed after the deed of separation was executed, but more than two 
years before the institution of the action, defendant testifying that she 
gave birth to a child by plaintiff three years after the execution of the 
deed of separation. Held: It was error for the trial court to direct the 
jury to find for plaintiff if they believed the evidence, the question of 
whether the parties resumed the conjugal relation after the execution of 
the deed of separation, and if so, whether there was a voluntary separa- 
tion thereafter for the required time, being for the jury. 


Stacy, C. J., coneurs in result. 


AppraL by the defendant from McHlroy, J., at February Term, 1936, 
of Buncompe. New trial. 


Or 
Qo 
Vt 
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REYNOLDS v. REYNOLDS. 


Vo counsel for plaintiff, appellee. 
James E. Rector for defendant, appellant. 


Scuenck, J. This action was instituted by the plaintiff under the 
provisions of chapter 72, Public Laws of North Carolina, 1931, as 
amended by chapter 163, Public Laws of North Carolina, 1933, being 
N.C. Code of 1935 (Michie), sec. 1659 (a), and was before us on a 
former appeal. Reynolds v. Reynolds, 208 N. C., 428. 

The plaintiff alleged “that on 13 May, 1927, the plaintiff and defend- 
ant separated from each other; that said separation was not caused by 
any fault of this plaintiff. That plaintiff and defendant have lived 
separate and apart from that day to this.” The complaint was verified 
on 1 March, 1934. The defendant denied this allegation. 

The second issue submitted to the jury was as follows: “Have the 
plaintiff and defendant lived separate and apart for more than two years 
next preceding the commencement of this action?’ The action was com- 
menced 1 March, 1934. 

The plaintiff introduced in evidence a deed of separation between 
plaintiff and defendant, dated 13 May, 1927, and plaintiff testified that 
he had lived separate and apart from the defendant since that date. 

The defendant testified that she had given birth to a child, of which 
the plaintiff was the father, which child would be five years old in May, 
1936, 

The following excerpt from the charge of the court is made thé basis 
of an exceptive assignment of error: “The action was commenced, 
according to the summons, in 1934, and they have lived separate and 
apart from each other considerably more than two years, and the court 
therefore charges you if you believe the evidence, and find the facts to 
be as testified by the witnesses, you will answer the second issue ‘Yes.’ ” 

The assignment of error must be sustained. 

The plaintiff relied upon the deed of separation to bring the allege: 
separation between him and the defendant within the provisions of the 
N.C. Code of 1935 (Michie), sec. 1659 (a), which reads as follows: 

“Marriages may be dissolved and the parties thereto divorced from the 
bonds of matrimony, on application of cither party, if and when there 
has been a separation of husband and wife, either under a deed of 
separation or otherwise, and they have lived separate and apart for two 
years, and the plaintiff in the suit for divorce has resided in the State 
for a period of one year.” 

If the parties resumed the conjugal relations after they entered into 
the deed of separation, as testified by the defendant, the deed was thereby 
rescinded. Archbell v. Archbell, 158 N. C., 409; Smith v. King, 107 
N. C., 273. 
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The defendant’s testimony to the effect that she had given birth to a 
child by the plaintiff in May, 1931, considered in the light of the plain- 
tiff’s allegation and contention that the final separation took place on 
13 May, 1927, under the deed of separation, raised an issue for the jury 
to answer as to whether there had been a separation between husband 
and wife under deed of separation, as provided by the statute, and it was 
error to instruct the jury that if they believed all of the evidence they 
would answer the issue in favor of the plaintiff. 

If it should be suggested that all of the evidence tends to show that 
the plaintiff and defendant have lived separate and apart since the birth 
of the child in May, 1931, and that this action was commenced in 
March, 1934, and that therefore the instruction was a correct one, the 
reply is that all of the evidence does not tend to show that the separation 
after the birth of the child was by mutual agreement, express or implied. 
The only agreement shown was the deed of separation dated 13 May, 
1927, and if defendant’s evidence is to be believed this was rescinded by 
the cohabitation by the plaintiff and defendant in 1930. 

“Where a husband and wife have lived separate and apart from each 
other for two years, following a separation by mutual agreement, express 
or implied, their marriage may be dissolved; but where they have lived 
separate and apart from each other for two years, without a previous 
agreement between them, neither is entitled to a divorce, under the 
statute, C. S., 1659 (a).” Parker v. Parker, ante, 264. It should be 
stated, in justice to the learned trial judge, that the opinion in Parker 
v. Parker, supra, had not been banded down when this case was tried. 

New trial. 


Stacy, C. J., concurs in result. 





STATE v. J. D. WINCKLER anp D. M. WINCKLER. 
(Filed 14 October, 19386.) 


Criminal Law I c—Questions asked by court of defendants’ witnesses 
which tended to disparage them held violation of C. S., 564. 


Defendants relied on an alibi to establish their innocence, and intro- 
duced a witness who testified that he was playing poker with defendants 
some distance from the scene of the crime at the time it was committed, 
and introduced another witness who testified that the character of the 
witness testifying as to the alibi was good. The court asked the first 
witness whether his employer knew he played poker all night on Sunday 
nights, and asked the character witness whether he would say a man’s 


~T 
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character was good who played poker all night Sunday night. Held: 
The questions propounded by the court had the effect of impeaching the 
witnesses and were in violation of C. S8., 564, and defendants’ exceptive 
assignments of error thereto must be sustained. 


AppeaL by the defendants from Cranmer, J., at May Term, 1936, of 
Warrex. New trial. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 

John Kerr, John Kerr, Jr., and John Y. Hutcheson for defendants, 
appellants. 


Scurencx, J. The defendants were tried and convicted upon two bills 
of indictment charging them with having feloniously broken and entered 
a storehouse wherein merchandise and money were kept with intent to 
steal and carry away said merchandise and money, and with feloniously 
stealing and carrying away from the possession of one Clyde Jeffcoat 
money to the amount of $100.00, with the use or threatened use of 
firearms whereby the hfe of said Jeffcoat was endangered. 

The State offered evidence tending to show that about 4:30 in the 
morning of Monday, 6 April, 1936, the defendants came to the Swan 
Sandwich Shop, near Norlina, and waked up Clyde Jeffcoat, who was in 
charge of said shop and sleeping therein, stating that they wanted to 
buy some gas; that when Jeffcoat came to the door one of the defend- 
ants broke the glass in the door and covered Jeffcoat with a pistol, and 
both defendants entered the shop and took merchandise and money 
therefrom; that the defendants tied Jeffcoat to his bed and made their 
escape 1n an automobile, taking the stolen merchandise and money with 
them. 

The defendants testified and offered other evidence tending to show 
that from 11:30 o’clock Sunday night, 5 April, 1936, till 7:00 o’clock 
Monday morning, 6 April, 1936, they were at Newton’s filling station, 
just outside the corporate limits of Boydton, in the State of Virginia; 
that they were continuously engaged in a poker game during this time 
and were not therefore at the Swan Sandwich Shop in North Carolina 
at the time the State’s witness testified the shop was entered and he 
was robbed. 

To sustain their alibi, the defendants introduced as a witness one 
Robert Beville, who testified that he played in the poker game at 
Newton’s filling station with the defendants from about 11:30 o’clock 
p.m. (5 April) till about 6:00 o’clock a.m. (6 April), and that the de- 
fendants were at the filling station during all of this time. In the course 
of the redirect examination of this witness, the court interposed the 
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following questions, to which the witness made the following answers: 
“Q. Who did you say you worked for? A. H. T. Allgood. Q. What 
kind of business do they do? A. Grocery and general merchandise. 
Q. Do they know you are playing poker every Sunday night? <A. No. 
Q. Why did you not tell them? (No answer.)” The defendants in apt 
time objected to these interrogatories by the court and make them the 
basis for an assignment of error. 

The defendants, to further sustain their alibi, offered as a witness one 
Nat Hutcheson, who testified that he knew the witness, Robert Beville, 
and that his character was good. During the course of the cross- 
examination of this witness the court interposed the following question: 
“Would you say a man that played poker all night Sunday night, in 
violation of law, was of good character?” To which the witness an- 
swered: “I think for truth and veracity he would be.” The defendants 
in apt time objected to the interrogatory and make it the basis of an 
assignment of error. 

Both of the assignments of error must be sustained, as the questions 
propounded by the court clearly had the effect of impeaching the wit- 
nesses, and were in violation of C. &., 564. 

Mr. Justice Walker, in a learned and exhaustive opinion in a case 
wherein the trial judge propounded questions to a witness, who was a 
lawyer, tending to impeach him by showing unethical practices, writes: 
“What a judge says in condemnation of a witness is generally fatal to 
the party in whose behalf he testifies. The witness stands before the 
jury not only impeached, but thoroughly discredited. What the judge 
says in disparagement of him counts for far more than witnesses or 
counsel may utter against him. It would be dangerous to hold other- 
wise. There are other cases than S. v. Dick, supra (60 N. C., 440), and 
S. v. Cook, supra (162 N. C., 586), in which this Court has held that 
the impeachment of a witness, emanating from the judge, becomes so 
deep-seated in the minds of the jury as to be beyond the reach of the 
judge, however much he may endeavor to counteract :ts evil influence, 
and it will, at least, leave the party once prejudiced by it so completely 
handicapped as to prevent that fair and impartial trial which the law 
guarantees to him and to which he is justly entitled. One word of 
untimely rebuke of his witness may so cripple a party and blast his 
prospects in the case as to leave him utterly helpless before the jury. 

For the judge even to intimate that the conduct of the witness, 
an attorney, was unprofessional and unethical was undoubtedly caleu- 
lated to prejudice the defendant, whatever in the way of explanation or 
atonement of it he may have said afterwards, and however praiseworthy 
the motive or intention of the judge may have been. The enforcement 
of a moral principle, when time and occasion call for it, 1s highly com- 
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mendable, but the statute does not permit it to be done from the bench 
when the rights of one of the parties may be seriously impaired, if not 
destroyed, by it.” Morris v. Kramer, 182 N. C., 87 (91). 

For the errors assigned there must be a 

New trial. 





B. P. JONES v. DIXIE FIRE INSURANCE COMPANY. 
(Filed 14 October, 1936.) 


1. Trial G e: Appeal and Error J a— 

Where the court finds no facts and gives no reasons for his action in 
setting aside the verdict, it will be presumed on appeal that he set aside 
the verdict in the exercise of his discretionary power, which is not subject 
to review. 

2. Trial D a— 

Where a party fails to move for judgment as of nonsuit at the close of 
plaintiff’s evidence, its motion therefor at the close of all the evidence 
cannot be granted, since the right to demur to the evidence is waived. 
C. 8., 567. 

3. Same— 

The court may not grant a motion to nonsuit after verdict, even when 
motions therefor are aptly made during the trial and the court’s ruling 
thereon reserved. 


Appeat by the plaintiff from Sinclair, J., at April Term, 1936, of 
Jounstox. New trial. 

This is an action upon a fire insurance policy issued to the plaintiff 
by the defendant, wherein the defendant interposes the defense that the 
interest of the plaintiff in the property insured was not an unconditional 
and sole ownership, and that the subject of the insurance was a building 
on ground not owned by the insured in fee simple, and that the policy 
sued on contained the following provisions: “This entire policy shall be 
void unless otherwise provided by agreement in writing added hereto, 
(a) if the interest of the insured be other than unconditional and sole 
ownership; or (b) if the subject of insurance be a building on ground 
not owned by the insured in fee simple.” 

The plaintiff offered evidence tending to show his title to the property 
described in the policy sued on, the issuance of the policy, the destruction 
by fire of the property, and the demand upon and refusal by the defend- 
ant to pay. 

The defendant offered evidence tending to show that there was out- 
standing against the land, upon which the building described in the 
policy stood, an owelty charge. 
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The following appears at the close of the record: “At the close of all 
‘the evidence the defendant moved for judgment as of nonsuit on the 
grounds (1) that the plaintiff’s title is other than sole and unconditional 
ownership; (2) that the owelty lien against the property constitutes the 
party in whose favor the lien exists as part owner or part tenant. 

“The court: I will hold, gentlemen, that the holder of the owelty was 
a tenant in common and has an equity in the land. 

“Gentlemen of the jury: We have been discussing some law which, 
in the opinion of the court, applies to this case, while you were out. 
I am submitting one issue to you: ‘What amount, if anything, 1s the 
plaintiff entitled to recover of the defendant?’ I charge you, gentlemen 
of the jury, if you find the facts to be as shown by all the evidence on 
both sides, the parol evidence and the record evidence introduced, it 1s 
your duty to answer the issue ‘Nothing.’ 

“The jury answered the issue: ‘$850.00.2. The court, ea mero motu, 
set aside the verdict of the jury. 

“Counsel for defendant called the attention of the court to the fact 
that the motion made was a motion for nonsuit and not a motion for a 
directed verdict, and that its motion had not been passed upon by the 
court. The court stated that he had inadvertently overlooked the form 
of the motion; that the defendant had a right for its motion to be 
passed upon, and that the ruling he had announced, prior to submitting 
the case to the jury, indicated that he was holding with the defendant 
as a matter of law. He therefore granted the motion for judgment as 
of nonsuit, to which the plaintiff excepted. 

“Judgment of nonsuit was entered in favor of the defendant, as 
appears in the record. The plaintiff excepted in open court and gave 
notice of appeal to the Supreme Court.” 


W. J. Hooks and G. A. Martin for plaintiff, appellant. 
Brooks, McLendon & Holderness and Abell & Shepard for defendant, 
appellee, 


Scuenck, J. The assignments of error present two questions: 

First: Did the court err in setting aside the verdict? 

Second: Did the court err in allowing defendant’s motion for judg- 
ment as In case of nonsuit? 

The first question must be answered in the negative. The record does 
not state whether the verdict was set aside as a matter of law or as a 
matter of discretion. However, since no facts are found, and no reasons 
are given, it is presumed that the verdict was set aside in the exercise of 
the discretionary power vested in the trial judge; Bird v. Bradburn, 
131 N. C., 488; Braid v. Lukins, 95 N. C., 123, and the exercise of this 
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discretionary power is not reviewable upon appeal. Hoke v. Whisnant, 
174 N. C., 658. 

The second question must be answered in the affirmative. The record 
discloses that no motion for judgment as in case of nonsult was lodged 
“when the plaintiff introduced his evidence and rested his case,” but was 
lodged for the first time “after all the evidence on both sides is (was) 
in.” The defendant thereby lost his right under C. S., 567, to demur to 
the evidence. “The motion (for judgment as in case of nonsult) cannot 
primarily come at the close of all the evidence. It must be made 
initially at the close of the plaintiffs’ evidence, and, if the motion is 
refused, there may be an exception and appeal. But if evidence is 
offered by defendant, the exception is waived. At the end of all the 
evidence the exception may be renewed, but not then made for the first 
time.” Nowell v. Basnight, 185 N. C., 142 (147), and cases there cited. 

Even if the defendant had properly lodged its motion for judgment 
as in case of nonsuit when the plaintiff had introduced his evidence and 
rested his case, and had properly renewed it after all the evidence of 
both sides was in, still the court was without authority to allow the 
motion after the verdict; Riley v. Stone, 169 N. C., 421, and this is not 
affected by the reservation by the court of his ruling on the motion. 
Batson v. Laundry, 202 N. C., 560. See, also, N. C. Practice & Pro- 
cedure (McIntosh), par. 565 (3), at pp. 613-14. 

The judgment entered below is reversed and the case remanded for a 

New trial. 





STATE v. REED COFFEY. 
(Filed 14 October, 1986.) 


1. Homicide D b—Evidence of defendant’s guilt of murder in the first 
degree held sufficient to be submitted to the jury. 


The State’s evidence tended to show that deceased was killed from 
ambush with a shotgun, that deceased had charged accused with larceny. 
and that the trial was set for the following day, that shortly after the 
crime, accused stated deceased would not appear to testify against him 
in court upon the prosecution for larceny, that the homicide was com- 
mitted with a shotgun belonging to accused’s father, that accused had 
access to the gun, and was seen carrying a gun on the afternoon before 
the murder, that the gun was found the day after the homicide in a clump 
of bushes not far from the scene of the crime, that the gun had finger 
prints of accused upon it, and that, after his arrest, accused stated in 
response to a question, that his father did not have a shotgun that he 
knew of. although he knew all about it, and evidence that accused had 
previously made threats against deceased. Accused relied upon an alibi. 


562 IN THE SUPREME COURT. [210 


STATE v. COFFEY. 


Held: The evidence, though circumstantial, was amply sufficient to be 
submitted to the jury on the question of accused’s guilt of murder in the 
first degree. 

2. Criminal Law G n— 

Circumstantial evidence is a recognized and accepted instrumentality 

in the ascertainment of truth. 

3. Criminal Law G s—Court may allow solicitor to read parts of witness’ 
testimony on preliminary hearing to refresh witness’ memory. 


Upon examination by the solicitor, a witness was allowed to read her 
testimony upon the preliminary hearing to refresh her memory, and the 
solicitor was allowed to read part of her testimony to her. Held: De- 
fendant’s exception to the manner of examination of the witness cannot 
be sustained, it being permissible for the witness to thus refresh her 
memory, and if the manner of the solicitor’s questioning be deemed lead- 
ing, the matter was addressed to the sound discretion of the trial court, 
the purpose of the solicitor not being to introduce in evidence the testi- 
mony of the witness taken upon the preliminary hearing. 


AppeaL by defendant from Clement, J., at July Term, 1936, of 
AVERY. 

Criminal prosecution, tried upon indictment charging the defendant 
with the murder of one Hardie Coffey. 

Verdict: Guilty of murder in the first degree. 

Judgment: Death by asphyxiation. 


Defendant appeals, assigning errors. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Byron E, Williams for defendant. 


Stacy, C. J. On Sunday evening, 5 April, 1936, about the hour of 
7:30 p.m., Hardie Coffey was shot and killed while sitting with his 
family in the front room of his home in Avery County, teaching his 
little girl her music lesson. The murderer stepped up on the front 
porch, shot through a glass window, and hit the deceased in the back 
just under the left shoulder. He died almost instantly without speaking. 

The evidence which tends to connect the defendant with the killing 
is circumstantial. Nevertheless, it points unerringly to his guilt. 8S. v. 
Melton, 187 N. C., 481, 122 S. E., 17. The defendant had been charged 
by the deceased, who was his uncle, with the larceny of some ’possum 
hides. He was to be tried on the following day. Shortly after the 
homicide, the defendant arrived at a church about a mile from the home 
of the deceased. He was asked whether his uncle would appear in court 
against him the next day. Huis reply was that he would not be there. 
The defendant had access to his father’s shotgun, which was used by the 
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murderer, and it had the defendant’s finger prints upon it when it was 
found, on the day after the homicide, in a clump of laurel bushes, or 
rhododendron, not far from the home of the deceased. The defendant 
was seen with a gun on the afternoon before the murder. After the 
defendant’s arrest, the sheriff asked him, “Reed, what did you do with 
that shotgun?” His reply was, “I don’t know anything about any 
shotgun.” Question: “What kind of shotgun did your daddy have?’ 
Answer: “He ain’t got no shotgun that I know of.” The gun used by 
the assailant was readily accessible to the accused and he knew all about 
it. To feign ignorance when candor would serve better is to reveal a 
troubled mind. On other occasions, the defendant had made threats 
against the deceased, stating that “some of these days he is going to go 
and nobody will know what became of him.” 

The defense interposed by the prisoner was, that he was elsewhere at 
the time of the homicide. S. v. Stamey, 209 N. C., 581, 183 8S. E., 736. 
The jury rejected his alibi. S. v. Jeffreys, 192 N. C., 318, 135 8. E., 32; 
S. v. Jaynes, 78 N. C., 504. 

On his appeal, the defendant relies chiefly upon his demurrer to the 
evidence or upon the insufficiency of the State’s case to warrant a con- 
viction. S. v. Carter, 204 N. C., 304, 168 S. E., 204; S. v. Montague, 
195 N. C., 20, 141 S. E., 285. It is sometimes difficult to distinguish 
between evidence sufficient to carry a case to the jury and a mere scintilla, 
which only raises a suspicion or possibility of the fact in issue. S. r. 
Bridgers, 172 N. C., 879, 89 S. E., 804; S. v. White, 89 N. C., 462. In 
the instant case, however, the evidence is amply sufficient to require its 
submission to the jury. Indeed, it is fully as strong, if not stronger, than 
the evidence which was held sufficient to require its submission to the 
jury in some of the following cases: S. v, Satterfield, 207 N. C., 118, 
176 S. E., 466; S. v. Ammons, 204 N. C., 753, 169 S. E., 631; S. v. 
McLeod, 198 N. C., 649, 152 S. E., 895; S. v. Allen, 197 N. C., 684, 
150 S. E., 337; 8. v. dficKinnon, 197 N. C., 578, 150 S. E., 25; S. v. 
Lawrence, 196 N. C., 562, 146 S. E., 395; S. v. Melton, 187 N. C., 481, 
122 8S. E., 17; 8S. v. Young, 187 N. C., 698, 122 8. E., 667; S. v. Groffith, 
185 N. C,, 756, 117 S. E., 586; S. v. Bynum, 175 N. C., 777, 95 8S. E., 
101; 9. v. Matthews, 162 N. C., 542, 77 S. E., 302; S. v. Taylor, 159 
N.C., 465, 74S. E., 914; S. v. Wilcox, 1382 N. C., 1120, 44S. E., 625. 

Circumstantial evidence is not only a recognized and accepted instru- 
mentality in the ascertainment of truth, but, in many instances, quite 
essential to its establishment. SS. v. Plyler, 153 N. C., 630, 69 S. E., 269. 

The defendant also complains at the manner in which a State’s wit- 
ness, Mrs. C. C, Franklin, was examined by the solicitor. She was 
asked about her testimony at the preliminary hearing, or coroner’s 
inquest, and was allowed to read her evidence to refresh her recollec- 
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tion, and the solicitor read portions of it to her. 8S. v. Lyon, 89 N. C,, 
568. It was permissible for the witness to refresh her memory by re- 
ferring to her previous testimony. S. v. Staton, 114 N. C., 813, 19 
S. E., 96; Storey v. Stokes, 178 N. C., 409, 100 S. E., 689; Davenport 
v. McKee, 94 N. C., 325. And even if the manner of the solicitor’s 
questioning be regarded as leading, this was a matter addressed to the 
sound discretion of the trial court. S. v. Noland, 204 N. C., 329, 168 
S. E., 412; S. v. Buck, 191 N. C., 528, 182 8. E., 151; Bank v. Wysong, 
177 N. C., 284, 98 S. E., 769; McKeel v. Holloman, 163 N. C., 182, 
79 S. E., 445; Crenshaw v. Johnson, 120 N. C., 270, 26S. E., 810; S. v. 
Lyon, supra; Gunter v. Watson, 49 N. C., 455. Moreover, it is not 
perceived wherein it could have been hurtful. S. v. Jones, 181 N. C., 
546, 106 S. E., 817. It was not the thought or purpose of the solicitor 
to offer in evidence the testimony of the witness taken upon the former 
hearing. The cases cited by the defendant on the contrary hypothesis 
are Inapposite. S,v. Young, 60 N. C., 126; 8S. v. Grady, 83 N. C., 6438; 
S.v. McLeod, 8 N. C., 344. 

After giving the record that degree of care which a capital case 
imposes, it is not discovered wherein any error was committed on the 
trial. Apparently the prisoner has been tried in strict ecnformity to the 
established rules and sentenced as the law commands. Hence, the 
verdict and judgment will be upheld. 

No error. 





J. C. MORROW, JR., v. T. L. DURHAM, W. G. JUSTICE, anp J. A. RUSHER, 
MEMBERS OF AND COMPOSING THE BOARD OF COUNTY COMMISSIONERS 
OF HENDERSON COUNTY. 


(Filed 14 October, 19386.) 


Taxation A a-—Expense required to effect purpose constituting necessary 
governmental expense is also a necessary governmental expense. 


Defendant county authorized a private corporation for a stipulated 
amount to prepare and submit to its bondholders a plan for the refunding 
of its bonded indebtedness, which was in default. A plan was prepared 
and submitted to the bondholders, and approved by the Local Government 
Commission, whereby the interest rates on defendant county’s bonds 
would be greatly reduced, and the county proposed to issue refunding 
bonds in accordance with the plan, and also bonds to pay the private 
corporation in cash for its services. Held: The Board of County Commis- 
sioners has the power to authorize and sell the refunding bonds under the 
provisions of the County Finance Act, and the reasonable and necessary 
expenses incurred in good faith to effect this governmental purpose is a 
necessary expense of the county, and bonds therefor may be issued with- 
out submitting the question to the qualified voters of the county. Art. 
VII, sec. 7. N. C. Code, 18384 (8) (j). 


qt 
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Apprat by plaintiff from Sink, J., at Chambers in the town of Hen- 
dersonville, N. C., on 29 July, 19386. Affirmed. 

This is a controversy without action, which was submitted to the 
court upon a statement of facts agreed. CO. S., 626. 

The controversy involves the validity of bonds which the defendants 
have duly authorized, and, unless enjoined by the court, will issue and 
sell to raise money, in part, for the payment of the indebtedness of 
Henderson County, which was incurred for services rendered and ex- 
penses incurred in the preparation and submission to the bondholders of 
Henderson County of a plan for the refunding of the bonded indebted- 
ness of said county. 

On the facts agreed, the plaintiff, a resident and taxpayer of Hender- 
son County, contends that the indebtedness incurred by the defendants, 
as the Board of County Commissioners of Henderson County, for the 
preparation and submission to bondholders of said county of a plan for 
the refunding of the bonded indebtedness of said county, is not a valid 
indebtedness of said county, for the reason that said indebtedness was 
not incurred for a necessary expense of the county and has not been 
approved by a majority of the qualified voters of Henderson County; 
the defendants, on the contrary, contend that said indebtedness was 
incurred for a necessary expense of Henderson County, and for that 
reason, although not approved by a majority of the qualified voters of 
the county, 1s a valid indebtedness of Henderson County, for the pay- 
ment of which bonds, duly authorized by the defendants, may be law- 
fully issued and sold. 

The court was of opinion that the indebtedness incurred by the de- 
fendants as the Board of County Commissioners of Henderson County, 
for services rendered and expenses incurred in the preparation and sub- 
mission to bondholders of the county of a plan for the refunding of the 
indebtedness of the county, was a necessary expense, and is a valid 
indebtedness of Henderson County, although said indebtedness has not 
been approved by a majority of the qualified voters of said county, and 
accordingly adjudged that bonds which the defendants have duly author- 
ized, when issued and sold by the defendants, will be valid obligations of 
Henderson County. 

The plaintiff excepted to the judgment and appealed to the Supreme 
Court, assigning error in the judgment. 


C. D. Weeks for plaintiff. 
Redden & Redden and A. F. Mitchell for defendants. 


Connor, J. Prior to 1 April, 1936, Henderson County had defaulted 
in the payment of principal and interest due on its bonded indebtedness. 
For the purpose of refunding the indebtedness of said county, as author- 
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ized by statute (N. C. Code of 1935, sec. 1334 [8] [j!), and thereby 
restoring its eredit and relieving its taxpayers of burdensome taxes, the 
Board of County Commissioners of Henderson County entered into a 
contract with the North Carolina Municipal Council, Inc., of Raleigh, 
N. C., by which the said board agreed to pay to said council a sum not to 
exceed one-half of one per cent of the par value of its outstanding bonds 
for its services and expenses in the preparation and submission to the 
bondholders of said county of a plan for the refunding of the bonded 
indebtedness of Henderson County. The said North Carolina Municipal 
Council, Inc., has fully performed its contract with the Board of County 
Commissioners of Henderson County. The said board has duly author- 
ized the issuance of bonds of Henderson County to raise money to pay 
in cash certain sums now due on its bonded indebtedness, and also to pay 
for the services rendered and the expenses incurred by the North Caro- 
lina Municipal Council, Inc., in the preparation and submission to the 
bondholders of Henderson County of a plan for the refunding of its 
bonded indebtedness. This plan, when accepted by the bondholders, 
will result in a substantial decrease in the interest rate on the bonds of 
Henderson County heretofore issued and now outstanding, and has been 
approved by the Local Government Commission of North Carolina. 

On the facts agreed in the instant case, we are of opinion that the 
indebtedness incurred by Henderson County for services rendered and 
for expenses incurred by the North Carolina Municipal Council, Inc., 
of Raleigh, N. C., in the preparation and submission to the bondholders 
of Henderson County of a plan for refunding the bonded indebtedness of 
said county, is a necessary expense of Henderson County, within the 
provisions of section 7 of Article VII of the Constitution of North 
Carolina, and that said indebtedness is a valid indebtedness of Hender- 
son County, although it has not been approved by a majority of the 
qualified voters of said county. For that reason, the bonds duly author- 
ized by the defendants, as the Board of County Commissioners of Hen- 
derson County, when issued and sold as provided by law, will be valid 
obligations of Henderson County. 

In Henderson v. Wilmington, 191 N. C., 269, 1382 S. E., 25, it is said: 
“The decisions heretofore rendered by the Court make the test of a 
necessary expense the purpose for which the expense is to be incurred. 
If the purpose is the maintenance of the public peace, or the administra- 
tion of justice; if it partakes of a governmental nature oy purports to be 
an exercise by the city of a portion of the State’s delegated sovercignty ; 
if, in brief, it involves a necessary governmental expense-—in these cases, 
the expense required to effect the purpose 1s necessary within the mean- 
ing of Article VII, section 7, and the power to incur such expense is not 
dependent on the will of the qualified voters.” 
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The Board of County Commissioners of Henderson County, under the 
provisions of the County Finance Act, has the power to authorize, issue, 
and sell bonds of said county for the purpose of refunding the valid 
indebtedness of said county. Hartsfield v. Craven County, 194 N. C., 
358, 1389 S. E., 698. An indebtedness incurred in good faith by the 
governing body of the county for the reasonable and necessary expense 
of refunding its indebtedness is a necessary expense, and may be incurred 
without the approval of a majority of the qualified voters of the county, 
especially when, as in the instant case, the refunding of said indebtedness 
will result in decreasing the rate of interest on the bonded indebtedness 
of the county. The judgment is 

Affirmed. 





STATE v. CODY FORBES. 


(Filed 14 October, 1936.) 
1. Seduction A a— 


The essential elements of the statutory offense of seduction are (1) 
seduction, (2) promise of marriage, (3) innocence and virtue of the 
prosecutrix. 


2. Seduction B d— 


In order for a conviction of seduction under C. 8., 4889, there must be 
inculpating evidence of each of the essential elements of the crime, in 
addition to the testimony of prosecutrix, and such “supporting testimony” 
must necessarily consist of independent facts and circumstances. 


3. Same—~Testimony of witness that prosecutrix said she and defendant 
were to be married held not to constitute ‘‘supporting testimony.” 


In this prosecution for seduction, the only evidence in support of the 
testimony of prosecutrix on the essential element of promise of marriage 
was the testimony of a witness, admitted solely for the purpose of cor- 
roborating prosecutrix, that prosecutrix had told the witness that she and 
defendant were going to be married, and the further testimony of the 
witness that she had seen prosecutrix and defendant together over a 
period of a year and eight months. No other witness testified that prose- 
cutrix and defendant had been seen together. Held: The testimony of 
the witness is not sufficient to constitute proof of the promise of marriage 
by facts and circumstances independent of the testimony of prosecutrix, 
and defendant’s motion to nonsuit should have been granted. 


Arpeat by defendant from Sink, J., at April Term, 1936, of Avery. 
Reversed. 

Defendant was convicted of seduction under promise of marriage, and 
from judgment pronounced he appealed. 
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Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
J. V. Bowers for defendant. 


Devin, J. The criminal offense of which this defendant was con- 
victed is statutory. Its essential elements appear in the language of the 
statute, C. S., 4339, and have been frequently stated in the decisions of 
this Court to be: (1) Seduction, (2) promise of marriage, (3) inno- 
cence and virtue of the prosecutrix. In addition, the statute contains 
the further proviso that the “unsupported testimony of the woman shall 
not be sufficient to convict.” 

So, that in order to sustain a conviction under this statute, to each of 
the constituent elements of the offense there must be “supporting testi- 
mony” in addition to that of the prosecutrix, and this supporting testi- 
mony must necessarily consist of independent facts and circumstances. 
S. uv. Patrick, 204 N. C., 299. 

The defendant in the case at bar bases his motion for nonsuit upon the 
failure of the State to offer “supporting testimony” of the promise of 
marriage. 

The only evidence in addition to that of the prosecutrix was that of 
a girl friend, who testified that the prosecutrix told her, “Me and Cody 
is going to get married.” This witness further testified: “I couldn’t say 
how often I saw them together. He was down pretty often. He came 
down over a period of approximately a year and eight months. I would 
see them together sometimes in town, sometimes they would be going 
to the show or to ride, the usual places where young people congregate.” 
There was no testimony from any other witness that they had been seen 
together. 

The testimony of the witness as to what the prosecutrix told her was 
competent only in corroboration of the prosecutrix as a witness, and was 
so restricted by the court. It was not supporting testimony within the 
meaning of the statute, as it emanated from the prosecutrix herself. 
S. v. Moody, 172 N. C., 967. 

The evidence of the witness, as set out in the record and quoted above, 
falls short of proof of such independent facts and circumstances as 
would constitute supporting testimony. S. v. AfcDade, 208 N. C., 197; 
S.v. Tuttle, 207 N. C., 649; S. v. Patrick, supra; 8, vo, Fulcher, 176 
N.C., 724. 

For the reasons stated, we think the learned judge who presided over 
the trial of the case below should have sustained the motion for judgment 
of nonsuit. 

Reversed. 
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MRS. DELLA EDNEY v. MOTOR SERVICE AND SALES, INc. 
(Filed 14 October, 1936.) 


Cancellation of Instruments A c—Failure to read instrument because 
plaintiff did not have her glasses held not to bar action for cancella- 
tion. 

Evidence that plaintiff owed nothing on her ear, but was induced to 
sign a conditional sales contract thereon securing a debt owed the dealer 
by plaintiff’s son, for which plaintiff was not liable, by false representa- 
tions by the dealer’s agents that the writing was an application for 
insurance on the car, and that plaintiff could not read the writing at the 
time because she did not have her glasses, is held sufficient to be sub- 
mitted to the jury in plaintiff’s action for the cancellation of the writing 
for fraud. 


Appray by the defendant from Pless, J., at January Term, 1936, of 
Henpersox, No error. 

This is an action for the cancellation of a paper writing, in form a 
conditional sales contract, signed by the plaintiff, on the allegation that 
the signature of the plaintiff on said paper writing was procured by the 
false and fraudulent representation of the defendant that said paper 
writing was an application for a policy of insurance on an automobile 
which the defendant had sold and delivered to the plaintiff. The allega- 
tlon was denied in the answer. 

The issue submitted to the jury was answered as follows: 

“Was the paper writing designated as plaintiff’s Exhibit B procured 
by the fraud of the defendant as alleged in the complaint? Answer: 
“VY es.’ ee 

From judgment that the paper writing described in the complaint be 
canceled and surrendered by the defendant to the plaintiff, the defend- 
ant appealed to the Supreme Court, assigning errors in the trial. 


Redden & Redden for plaintiff. 
R.L. Whitmire for defendant. 


Per Curiam. The evidence offered by the plaintiff at the trial of this 
action was sufficient to support the allegations of the complaint, which 
are sufficient to constitute a cause of action on which the plaintiff is 
entitled to the relief prayed for in her complaint. The motion of the 
defendant for judgment as of nonsuit was properly denied by the trial 
court. Its demurrer in this Court cannot be sustained. 

The evidence for the plaintiff tended to show that the paper writing 
signed by her is a conditional sales contract, and in legal effect is a 
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chattel mortgage; that the plaintiff was induced to sign said paper 
writing by the false and fraudulent representation of defendant’s agents 
and employees that said paper writing was an applicat:on by the plain- 
tiff for a policy of insurance on an automobile which the defendant had 
sold and delivered to the plaintiff; and that plaintiff, although able 
ordinarily to read, could not read the said paper writing, before she 
signed it, because she did not have her glasses with her. The debt 
secured by the mortgage was not the purchase price of the automobile or 
any part thereof. Plaintiff had paid the full purchase price at the time 
the automobile was delivered to her. The mortgage secured a debt of 
plaintiff’s son to the defendant, for which plaintiff was not liable. 
Immediately upon her discovery that the paper writing which she had 
signed was a mortgage to the defendant on her automobile, the plaintiff 
demanded that same be canceled and returned to her by the defendant. 
This demand was refused by the defendant. 

The evidence for the plaintiff was sharply contradicted by the evi- 
dence for the defendant. The good character of its agents and em- 
ployees was shown by evidence for the defendant. 

All the evidence was submitted to the jury under a charge by the 
court, in which we find no error. See Parker v. Themas, 192 N. C., 
798, 1868. E., 118. Cromwell v. Logan, 196 N. C., 588, 146 8. E., 233, 
is readily distinguishable from the instant case. 

The judgment is affirmed. 

No error. 





B. G. CARR anp WIFE, BESSIE SNIPES CARR; C. A. CARR anp WIFE. 
IRENE GOODSON CARR; HESSIE CARR KEITH axp Hussanpb, RAY 
KEITH, v. ROY JIMMERSON (SINGLE); HAZEL McATEE (ADULT), 
AND MILDRED GARDIN, A MINoR, anp ROY W. DAVIS, GuaRDIAN AD 
LITEM OF MILDRED GARDIN. 


(Filed 14 October, 1936.) 
1. Actions B g— 
An action to establish the rights of the parties under an ambiguous 


deed is held to come within provisions of the Declaratory Judgment <Act. 
N. C. Code, 628 (b). 


2. Deeds C a— 


In construing a deed, the language and the entire setting must be con- 
sidered to ascertain the intention of the grantors, and. if possible, effect 
must be given to every word, and all its provisions harmonized. 


8. Deeds C c—Deed held not to exclude grantor from inheriting as one of 
the heirs of the grantee. 


Grantee’s child by his first wife deeded to him lands inherited from 
her mother. The granting clause read to the grantee ‘‘and his heirs 
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except as to” the grantor, and habendum, to the grantee “and his heirs 
except as to” the grantor. Acld: The grantee took a fee simple, and 
the language is too vague and uncertain to exclude the grantor, or those 
representing her, from inheriting as one of the heirs of the grantor upon 
his death without disposing of the lands. 


AppPraL by plaintiffs, petitioners, from Sink, J., at July Term, 1936, 
of McDowerxy. Affirmed. 

This is an action instituted under the Uniform Declaratory Judgment 
Aet of North Carolina, seeking proper interpretation, meaning, and 
effect of clause in the deed in question. This appeal involves the sole 
question of Interpreting and construing the followimg portions of the 
deed: 

(1) In the granting clause: “To said Edward Carr, Sr., and his heirs 
except as to M. Bb. Jimmerson,” and 

(2) In the habendum: “To the said Edward Carr, Sr., his heirs, 
except as to M. b. Jimmerson and assigns, to their only use and behoot 
forever.” 

Edward Carr married twice and had two sets of children. His first 
wife died seized of the lands in question and Jeft two children, M. B. 
Jimmerson aud E. J. Carr. By his second wife he had four children, 
oue of whom died without children, Edward Carr purchased the land 
of which his first wife died seized from their two children. In the deed 
from his daughter, M. B. Jimmerson, appears the provision involved in 
this appeal as above stated. 

Lhe declaratory judgment is as follows: “This cause coming on for 
hearing at the July Term, 1936, of the Superior Court of McDowell 
County, N. C., before his Honor, H. Hoyle Sink, Judge presiding, and 
being heard, and it appearing to the court that this is a petition for 
declaratory judgment under the Uniform Declaratory Judgment Act of 
North Carolina, for the construction of a deed from M. B. Jimmerson 
and husband, M. \ustin Jimmerson, to Edward Carr, Sr., dated the 
13th day of October, 1898, and recorded in Book 26, at page 583 of the 
deed records of McDowell County, N. C., all as is set forth in the peti- 
tion, and the court finding as facts from the record that all persons hay- 
ing or claiming to have any interest, which will be affected by the 
declaration, have been made parties to this proceeding; that the de- 
fendants Roy Jimmerson, Haze] MeAtee, and Mildred Gardin, minor, 
have been served with summons by publication; that Roy W. Davis has 
been appointed guardian ad Litem of Mildred Gardin, minor defendant, 
and summons has been served upon him and he has answered and the 
said minor aud codefendants are properly in court; that the facts are as 
stated in the petition and are admitted bv the guardian ad /item and 
that the defendants Roy Jimmerson and Hazel MeAtee have not 
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answered and the time for answering has expired; that no issues of fact 
are raised. And after hearing argument of counsel, the court is of the 
opinion that this is a proper case for a declaratory judgment, and the 
court being of opinion that the language used in granting the habendum 
clause in the deed from M. B. Jimmerson and husband to Edward Carr, 
Sr., specifically described in paragraph 8 of the petition, does not mani- 
fest a clear meaning and intention to exclude the said M. B. Jimmerson 
and her heirs at law from the heirs of said Edward Carr, Sr., in so far 
as the land being conveyed was concerned, and that the title conveyed 
thereby to Edward Carr, Sr., was a fee simple title, and that upon his 
death the title acquired by him under said deed passed to and vested in 
his heirs at law without exception, and that the heirs at law of M. B. 
Jimmerson inherited the part which their ancestor, M. B. Jimmerson, 
would have inherited had she survived the said Edward Carr, Sr.: It 
is therefore considered, ordered, adjudged, and decreed that by proper 
construction of the language of the said deed from M. B. Jimmerson and 
husband to Edward Carr, Sr., hereinbefore described, the said Edward 
Carr, Sr., became vested in fee simple of the title conveyed thereby and 
that upon his death the title to such of the lands conveyed thereby, as 
had not been conveyed by him, descended to the heirs at law of Edward 
Carr under the rules of the statutes of descent without exception. It is 
further ordered that petitioners shall pay the cost of this action, includ- 
ing an allowance of $10.00 to Roy W. Davis, as guardian ad litem. 
H. Horze Sinx, Judge presiding.” 


The plaintiffs, petitioners, excepted to the judgment as signed, assigned 
error, and appealed to the Supreme Court. 


Wenborne & Proctor for plaintiffs, appellants. 
No counsel for defendants. 


Per Curtam. The Uniform Declaratory Judgment Act (N. C. Code, 
1935 [Michie], sec. 628[2]), is as follows: “Courts of record within 
their respective jurisdictions shall have power to declare rights, status, 
and other legal relations, whether or not further relief 1s or could be 
claimed. No action or proceeding shall be open to objection on the 
ground that a declaratory judgment or decree is prayed for. The 
declaration may be either affirmative or negative in form and effect; 
and such declarations shall have the force and effect of a final judgment 
or decree.” 

Section 628 (b) is as follows: “Any person interested under a deed, 
will, written contract, or other writings constituting a contract, or whose 
rights, status, or other legal relations are affected by a statute, municipal 
ordinance, contract, or franchise, may have determinec. any question of 


Ne. | FALL TERM, 1936. 573 
HINSHAW v. PEPPER. 


construction or validity arising under the instrument, statute, ordinance, 
contract, or franchise, and obtain a declaration of rights, status, or other 
legal relations thereunder. A contract may be construed either before 
or after there has been a breach thereof.” Allison v. Sharp, 209 N. C.,, 
477. 

This action or proceeding is maintainable under the Uniform Declara- 
tory Judgment Act, as above set forth. 

It is well settled that the language used in the entire instrument and 
setting must be considered to ascertain the intention of the makers. If 
possible, some effect must be given to every word of a deed and all of its 
provisions harmonized. 

The court below held that the language used: “Does not manifest a 
clear meaning and intention to exclude the said M. B. Jimmerson and 
her heirs at law from the heirs of said Edward Carr, Sr., in so far as 
the land being conveyed was concerned and that the title conveyed 
thereby to Edward Carr, Sr., was a fee simple title.’ We think this 
construction of the deed correct. The meaning of the language in the 
deed in controversy, in the granting clause: “Except as to M. B. Jim- 
merson” and “except as to M. B. Jimmerson and assigns,” in the haben- 
dum clause, is vague, uncertain, and ambiguous, and we cannot give it 
the construction contended for by plaintiffs, petitioners. 

The judgment of the court below is 

Affirmed. 





H. M. HINSHAW anv 8. G. CRATER, ADMINISTRATORS OF GEORGE HIN- 
SHAW, DEcEASED, v. NANNIE PEPPER. 


(Filed 14 October, 1936.) 


1. Automobiles C j——Plaintiff’s evidence held to show contributory negli- 
gence on part of plaintiff’s intestate as a matter of law. 


Plaintiff’s evidence tended to show that defendant drove her car into 
the side of the car driven by plaintiff's intestate as defendant was enter- 
ing a State Highway from an intersecting county highway, that defend- 
ant had stopped her car to allow several cars to pass, but drove into the 
intersection in front of intestate’s car, that intestate’s car was being 
driven by him on the State Highway at a speed of 40 to 45 miles per 
hour, that he could have seen defendant entering the intersection at a 
distance of 141 steps, but that he did not slacken his speed, but blew his 
horn and continued toward the intersection. Held: Plaintiff’s evidence 
shows contributory negligence of his intestate as a matter of law in driv- 
ing at an unlawful speed at the intersection, under the statutes in force 
at the time of the accident, and that intestate took a chance and lost, 
and defendant’s motion to nonsuit was properly granted. 
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2. Automobiles C b— 

Under C. S., 2616, 2618, it is negligence per se to drive a car at a speed 
in excess of 15 miles per hour in traversing an intersecting highway 
when the driver’s view is obstructed one hundred feet therefrom, and 
the amendment, ch. 3, Public Laws of 1935, reducing the distance from one 
hundred feet to fifty feet has no retroactive effect. 

3. Negligence D c— 

Where plaintiff’s own evidence establishes contributory negligence as a 
matter of law, defendant may take advantage of same by motion to 
nonsuit. 


Apprat by plaintiffs from Phillips, J., at December Term, 1935, of 
Yapxin. Affirmed. 

This is an action for actionable negligence, brought by the plaintiffs, 
administrators of George Hinshaw, deceased, against defendant for kill- 
ing their intestate. The defendant set up the plea of contributory 
negligence. At the close of plaintiffs’ evidence in the court below, the 
defendant made a motion for judgment as in case of nonsuit. C. S&., 
567. The court below sustained the motion. The plaintiffs excepted, 
assigned error, and appealed to the Supreme Court. 


David L. Kelly and Grant & Grant for plaintiffs. 
Hutchins & Parker for defendant. 


Per Curtam. We think the court below properly sustained the mo- 
tion by the defendant for judgment of nonsuit. 

The plaintiffs’ evidence tended to show that the collision occurred on 
Highway No. 60, between Winston-Salem and Yadkinville about three 
miles west of Winston-Salem. Polo Road is a county road running 
practically north and south, and State Highway No. 60 is a concrete 
road running practically east and west at the point where the two roads 
intersect. On 20 November, 1934, plaintiffs’ intestate was driving a 
Chevrolet coupe along Highway No. 60 in a westerly direction, and his 
car was struck by the automobile driven by the defendant while entering 
said intersection from the north side of said Highwav No. 60. De- 
fendant, at the time, was driving her car along Polo Road in a southerly 
direction. That defendant brought her car to a stop on the north side 
of said intersection, about two or three feet from the edge of the concrete 
pavement, which was eighteen feet wide, the shoulders six feet on either 
side, on Highway No. 60, and waited for about six automobiles to pass; 
that at said point Highway No. 60 was straight and there was nothing 
to obstruct her view, from where her car was standing (two or three 
fect from the edge of the concrete on Highway No. 60), of the car driven 
by plaintiffs’ intestate in a westerly direction, for a distance of 141 
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steps; that said intestate was sounding his horn, signifying his approach 
to said intersection, defendant’s car struck the car of said intestate on 
the right side where the fender joins the running board, and at that time 
the car of intestate was near the center of the road; that said intestate 
was driving about 40 or 45 miles per hour; that there was another car 
going in an easterly direction along Highway No. 60, meeting intestate’s 
car, and about the same distance from the intersection, as intestate’s car, 
just before the collision. Plaintiffs’ intestate’s car turned on two wheels, 
showed skid marks for 60 to 70 feet, hit a telephone post and ditch bank, 
and came to a stop about sixty or seventy feet from the point of impact, 
almost completely demolished, and plaintiffs’ intestate was thrown out 
and killed. Plaintiffs’ intestate could have seen the defendant for 141 
steps before he reached the intersection. 

Conceding, but not deciding, that defendant was guilty of negligence, 
on all the evidence we think plaintiffs’ intestate was guilty of contribu- 
tory negligence. 

Section 2621 (46)—“Speed Restrictions: (a) No person shall drive a 
vehicle on a highway at a speed greater than is reasonable and prudent 
under the conditions then existing. (b) Where no special hazard exists 
the following speeds shall be lawful, but any speed in excess of said 
limits shall be prima facze evidence that the speed is not reasonable or 
prudent and that it is unlawful: 1. Twenty miles per hour in any busi- 
ness district; 2. Twenty-five miles per hour in any residence district; 
3. Thirty-five miles per hour for motor vehicles designed, equipped for, 
or engaged in transporting property; and thirty miles per hour for such 
motor vehicle to which a trailer is attached; 4. Forty-five miles per 
hour under other conditions. (c) The fact that the speed of a vehicle 
is lower than the foregoing prima facie limits shall not relieve the 
driver from the duty to decrease speed when approaching and crossing 
an intersection, when approaching and going around a curve, when 
approaching a hill crest, when traveling upon any narrow or winding 
roadway, or when special hazard exists with respect to pedestrians or 
other trafhe or by reason of weather or highway conditions, and speed 
shall be decreased as may be necessary to avoid colliding with any per- 
son, vehicle, or other conveyance or on entering the highway in com- 
pliance with legal requirements, and the duty of all persons to use due 
care,” etc. Laws 1935, ch. 3, sec. 2. 

Under sections 2616 and 2618, it is negligence per se for one to drive 
his automobile more than fifteen miles per hour in traversing an inter- 
section of highways when the driver’s view is obstructed for one hundred 
feet therefrom, and damages may be recovered for its violation when the 
proximate cause of the injury. The amendment by this section, reducing 
the distance from 100 feet to 50 feet, has no retroactive effect. Goss v. 
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Williams, 196 N. C., 213. The present case was prior to the 1935 
amendment above set forth. 

The plaintiffs’ intestate, running 40 to +5 miles per hour, saw, or by 
the use of due care, could have seen defendant’s car entering the High- 
way No. 60, for 141 steps, but did not slow down, as required by the 
statute then in force, but at a high rate of speed continued his course 
and the side of his car, when passing the intersection, was struck by 
defendant’s car. He blew his horn, but continued his speed without 
slowing down. He took chances and lost his life. We think on all the 
evidence he was guilty of contributory negligence and no recovery can 
be had. 

Defendant may, on motion to nonsuit, take advantage of contributory 
negligence established by plaintiffs’ evidence. Motion for nonsuit al- 
lowed where plaintiffs’ evidence establishes contributory negligence. 
Davis v. Piedmont & N. Ry. Co., 187 N. C., 147; Boswell v. Whitehead 
Hosvery Mulls, 191 N. C., 549; Elder v. Plaza Ry. Co., 194 N. C., 617; 
Davis v. Jeffreys, 197 N. C., 712. 

We see no evidence as to the doctrine of last clear chance. 

The judgment of the court below is 

Affirmed. 





C. R. CASTLEBERRY y. M. I. SASSER, ADMINISTRATOR oF W. A. SASSER, 
AND M. I. SASSER, INDIVIDUALLY, 


(Filed 14 October, 1936.) 


Bills and Notes H a—Endorser may not complain that nonsuit was taken 
as to maker, since holder may sue any or all persons severally liable. 


Since the holder of a note may sue any or all persons severally liable 
thereon, C. S., 458, an endorser may not attack for fraud a judgment 
entered against him on the note in a suit maintained by the maker in 
his capacity of administrator of the holder, in which suit he takes a 
nonsuit against himself as maker of the note. 


APPEAL by the plaintiff from judgment as of nonsuit entered at the 
close of the evidence by Sinclair, J., at April Term, 1935, of Jonnston. 
Affirmed. 


Parker & Lee for plaintiff, appellant. 
Winfield H. Lyon for defendant, appellee. 


Per Curiam. This is an action to vacate a judgment entered at the 
March Term, 1930, of Johnston Superior Court, in favor of M. I. 
Sasser, administrator of W. .\. Sasser, deceased, against the plaintiff and 
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one Allen Watson, upon the ground that such judgment was fraudulently 
obtained; the allegation of fraud being “that said judgment was pro- 
cured against this plaintiff by the fraudulent collusion of the defendant 
M. I. Sasser, as administrator, with the defendant M. I. Sasser, individ- 
ually, and the principal debtor, and that on account of said fraudulent 
collusion said judgment was void.” The facts shown by the plaintiff’s 
evidence and relied upon by him to establish fraud are as follows: On 
12 December, 1925, M. I. Sasser and Allen Watson executed a joint 
promissory note for $150.00 payable to C. R. Castleberry in 330 days. 
C, R. Castleberry, payee, endorsed, without qualification, the said note to 
the Clayton Banking Company. The note was not paid upon maturity 
and was subsequently endorsed, without recourse, to W. A. Sasser by the 
Clayton Banking Company. W. A. Sasser brought suit against M. I. 
Sasser and Allen Watson as makers of the note and C. R. Castleberry as 
an endorser thereof. Pending the trial of this action, W. A. Sasser, 
original plaintiff, died, and his father, M. I. Sasser, qualified as his ad- 
ministrator and was made party plaintiff. When the case came on for 
trial, M. I. Sasser, administrator of W. A. Sasser, as plaintiff, took a 
voluntary nonsuit as to M. I. Sasser, and took judgment against the re- 
maining defendants, Allen Watson and C. R. Castleberry (the plaintiff 
in the instant case). 

The plaintiff contends that the ere of M. I. Sasser as a party 
defendant, who, as a maker of the note sued on, was primarily liable 
thereon, and the taking of the judgment against him, the plaintiff, who, 
as an endorser of said note, was only secondarily liable thereon, was a 
fraud upon him, and for that reason the judgment should be declared 
void and vacated. 

We cannot agree with this contention. W. A. Sasser, as the original 
plaintiff, was authorized to include all or any of those severally liable 
on the note as defendants. C.S., 458. Bank v. Carr, 121 N. C., 113; 
Bank v. Carr, 130 N. C., 479. When M. I. Sasser, as administrator of 
W. A. Sasser, was made substitute plaintiff he was vested with all rights 
and powers of the original plaintiff, among which was the right to 
pursue the case against all or any of the defendants. He elected not to 
pursue it as against M. I. Sasser. In so doing he perpetrated no fraud 
upon the plaintiff. 

We do not pass upon the novel question as to whether there can be a 
“fraudulent collusion” between a person acting 1n one capacity with 
himself acting in another capacity. 

The judgment as of nonsuit is 

Affirmed. 
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O. H. ORR, TrustTEs, v. EARL TWIGGS anp DANIEL L. ENGLISH, 
ADMINISTRATORS OF T. A. ENGLISH. 


(Filed 14 October, 1936.) 


Evidence F c— 


Evidence that written contract had been lost and could not be found 
after due diligence held sufficient to establish foundation for admission of 
parol evidence of contents of agreement. 


Aprrat by the defendants from Pless, J., at April Term, 1936, of 
TRANSYLVANIA. No error. 

Action to recover on check for $300.00 drawn by T. A. English on 
the Pisgah Bank. 


Ralph H. Ramsey, Jr., for plainteff, appellee. 
Redden & Redden for defendants, appellants. 


Per Curtam. This action was instituted by the plaintiff as trustee 
under authority of C. S., 449. The assignments of error raise the 
question as to whether the plaintiff has established by competent evidence 
the existence of an express trust authorizing him to institute this action. 
The plaintiff’s evidence tended to show that when the Pisgah Bank went 
out of business that there was a written contract entered into between 
the former directors of the Pisgah Bank and the Brevard Banking 
Company wherein the said directors guaranteed certain assets turned 
over to the banking company, and wherein it was agreed that the plain- 
tiff O. H. Orr, as trustee for the said directors, guarantors, should have 
authority, inter alia, to institute suit to collect any obligations included 
among said assets. After offering evidence tending to show that the 
check sued on was actually included among such assets, and that this 
written contract had been lost and could not be found, the plaintiff 
offered further parol evidence tending to show the provisions of such 
contract. To the parol evidence offered to establish the provisions of 
the written contract the defendants in apt time objected, and the refusal 
of the court to sustain such objections is made the basis of defendants’ 
principle assignments of error. The defendants argue that a sufficient 
foundation was not laid for the introduction of the parol evidence as to 
the terms of the written contract, in that (1) it was not shown that the 
document was lost, and (2). it was not shown that due diligence had been 
exercised to find the lost document. 

The plaintiff Orr, before testifying as to the provisions of the con- 
tract, testified: “A lengthy contract was entered into with the directors 
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of the bank. The contract was delivered to Mr. T. H. Shipman of the 
Brevard Banking Company. I do not know where it is now. I have 
made an effort to locate it and asked Mr. Shipman for it. When I 
asked for it they looked in the filing cases and said they could not find 
it, and I could not get the contract for that reason.” T. H. Shipman, 
president of the Brevard Banking Company, a witness for the plaintiff, 
testified: “I remember that there was a written agreement about the 
transfer of certain items to the bank, and that this agreement was deliv- 
ered tome. I did not find that agreement. I made an effort to find it. 
I do not know where it is now. That agreement was made between the 
two banks, the Pisgah Bank and the Brevard Banking Company, the 
directors of both banks. Yes, that contract was delivered to me. | 
think it was in duplicate. . . . The contract was read to the direc- 
tors. I saw it after it was signed in my office. I[t should have been in 
the files of the bank. JI looked in every place where it should have been. 
I think we put it in the safety deposit box. I looked in that 

safety deposit box.” We think, and so hold, that this evidence was 
sufficient to establish both the loss of the instrument and due search 
therefor, and that it laid a sufficient foundation for the introduction of 
secondary or parol] evidence as to the contents of the lost instrument. 

The assignments of error based upon refusal to grant motion for judg- 
ment as of nonsuit and upon the charge are practically all made upon 
the theory that the evidence as to the provisions of the written contract, 
particularly as to the provision authorizing the plaintiff as trustee to 
institute actions to collect the obligations to the former Pisgah Bank 
which were included in the assets turned over to the Brevard Banking 
Company, were incompetent, and since we hold that such evidence was 
competent the assignments of error cannot be sustained. 

Upon the record we find 

No error. 





THE CATHOLIC SOCIETY OF RELIGIOUS AND LITERARY EDUCATION 
vy. A. C. GENTRY, TREASURER oF THE TOWN OF HOT SPRINGS awnp 
THE TOWN OF HOT SPRINGS. 


(Filed 14 October, 1936.) 
Taxation B d— 
Property of a foreign religious corporation used for educational and 
charitable purposes in this State held not exempt from taxation under 
C. 8., 7971 (17) (19). 
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AppEaL by plaintiff from McElroy, J., at May Term, 1936, of 
Mapison. Affirmed. 

This is an action to recover a sum of money which was paid by the 
plaintiff to the defendants on 20 October, 1931, as taxes for the vears 
1928, 1929, 1930, and 1931, on property, real and personal, which was 
owned by the plaintiff during each of said years, and °s situate within 
the corporate limits of the town of Hot Springs, Madison County, 
North Carolina. 

The action was begun in the Superior Court of Madison County. 

The defendants demurred to the complaint on the ground (1) that 
the court had no jurisdiction of the subject matter of the action, and 
(2) that the facts stated in the complaint are not sufficient to constitute 
a cause of action. The demurrer was overruled as to che first ground, 
and sustained as to the second ground. 

From judgment dismissing the action, the plaintiff appealed to the 
Supreme Court, assigning as error the ruling of the trial court sustain- 
ing the demurrer on the second ground. 


Carter & Carter for plaintrff. 
James HE. Rector for defendants, 


Per Curtam. This appeal involves only the ruling of the trial court 
sustaining the demurrer of the defendants to the complaint on the 
ground that the facts stated therein are not sufficient to constitute a 
cause of action. The ruling that the court had jurisdiction of the sub- 
ject matter of the action is not presented for review on this appeal. 
The ruling, however, was manifestly correct. The action is authorized 
by statute, C.S., 7971. It 1s alleged in the complaint that all the statu- 
tory requirements had been complied with by the plaintiff before the 
commencement of the action. This is admitted by the demurrer. 

It is alleged in the complaint that the plaintiff is a corporation, 
organized under the laws of the State of Loulsiana. It is therefore a 
forelgn corporation, and for that reason its property, real and personal, 
situate in this State, although held and used exclusively for religious, 
educational, or charitable purposes, is not exempt from taxation under 
the provisions of C. 8., 7971 (17), and C. S., 7971 (19). See C. &., 
7971 (87). Each of these statutory provisions was in force and effect 
during the years 1928, 1929, 1930, and 1931. 

The judgment is 

Affirmed. 
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BROOKSHIRE UV. Hoop, CoMR, oF BANKS 


FRANK W. BROOKSHIRE vy. GURNEY P. HOOD, ComMMISSIONER oF BANKS, 
Ix Rev. CENTRAL BANK & TRUST COMPANY OF ASHEVILLE, N. C. 


(Filed 14 October, 1936.) 


1. Banks and Banking H e— 


Property bequeathed to a bank to be held by it in trust and used by it 
in the education of testatrix’ grandson, and balance remaining to be 
paid him upon his majority, is held to entitle the grandson to a prefer- 
ence in the bank’s assets upon its insolvency upon his majority, no part 
of the fund having been used for his education. 


2, Same—Claim of nonresident filed six years after receivership held not 
barred in absence of actual or constructive notice of receivership. 


The preferred claim of a nonresident against an insolvent bank is not 
barred because not filed until three and a half years after his majority 
and six years after its receivership, when the nonresident had no notice, 
actual or constructive, of the bank’s receivership until the time of filing 
claim, and an action thereon begun before the expiration of ninety days 
from the rejection of the claim can be maintained. 


AppEAL by defendant from Phillips, J., at Chambers in the city of 
Asheville, N. C., on 16 September, 1936. Affirmed. 

This is an action to have plaintiff’s claim against the Central Bank 
and Trust Company, of Asheville, N. C., an insolvent banking corpora- 
tion now in the hands of the defendant for lquidation, adjudged a 
preferential claim, and entitled to payment as such by the defendant out 
of assets in his hands belonging to the estate of said insolvent banking 
corporation. 

On the facts admitted by the parties and found by the judge by 
consent, 1t was ordered and adjudged by the court that plaintiff’s claim 
against the Central Bank and Trust Company, of Asheville, N. C., for 
the sum of $1,538.89, is a preferential claim, and that plaintiff is entitled 
to have his claim for said sum paid by the defendant as such. The de- 
fendant appealed to the Supreme Court, assigning as errors the conclu- 
sions of law made by the judge on the facts found by him. 


William J. Cocke, Jr., for plaintiff. 
Johnson, Rollins & Uzzell for defendant. 


Per Curtam. On 13 June, 1921, the Central Bank and Trust Com- 
pany, of Asheville, N. C., received from the executor of Mrs. Juha E. 
Brookshire, deceased, the sum of $1,120.00, which was paid by the said 
executor to the said bank and trust company, pursuant to the provisions 
of Item 2 of the last will and testament of the said Mrs. Julia E. Brook- 
shire, which are as follows: 
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“Item 2. I give, devise, and bequeath to the Central Bank and Trust 
Company, of Asheville, North Carclina, one thousand dollars out of my 
estate, to be held by said bank and trust company as trustee, and to be 
used by it in the education of my grandson, Frank William Brookshire, 
son of my son, Emmett B. Brookshire. If there is any o.art of said sum 
not consumed in the education of said Frank W. Brookshire, then the 
said Central Bank and Trust Company, trustee, shall pey over the same 
to the said Frank William Brookshire when he attains the age of 21 
years.” 

No part of said sum was expended by the Central Bank and Trust 
Company, trustee, for the education of the plaintiff. He attained the 
age of 21 years on 12 December, 1932. In recognition of its insolvency 
at said date, the Central Bank and Trust Company, o21 30 November, 
1930, surrendered all its assets to the defendant for liquidation, as pro- 
vided by law. The plaintiff, who is a resident of the State of Utah, 
had no notice, actual or constructive, of the insolvency of the Central 
Bank and Trust Company until on or about 1 July, 1936, when he filed 
his claim for the amount due him by said bank and trust company with 
the defendant. 

The claim was rejected by the defendant on 6 July, 1936. This 
action was begun before the expiration of ninety days from the date of 
such rejection, The amount of the claim is now $1,538.89. 

On these facts, there was no error in the conclusions of law on which 
the judgment was rendered. The judgment is affirmed on the authority 
of Andrews v. Hood, Comr., 207 N. C., 499, 177 S. E., 636. 

Afhrmed., 





STATE OF NORTH CAROLINA, Ex Ret., BRANCH BANKING & TRUST 
COMPANY, Guarpian oF LAWRENCE W. SMITH, Lunatic, vy. LENA L. 
SMITH, Apmx. or EstaTE of CLARENCE J. SMITH, DeEcEAszeD, THE 
FIDELITY & CASUALTY COMPANY OF NEW YORK, J. W. HODGES, 
AND MASSACHUSETTS BONDING & INSURANCE COMPANY. 


(Filed 14 October, 1936.) 


Process B d—Defects in summons and complaint served on Insurance 
Commissioner under the statute held cured by order nunc pro tunc. 


In an action against a nonresident insurance company in which process 
is served on the Insurance Commissioner under the statute, defects in the 
copy of summons in failing to show the clerk’s signature and seal of the 
court, and in complaint and bond in failing to be signed by the attorney, 
may be cured by an order of the clerk remedying the defects nunc pro 
tunc when it appears that the original papers were not defective. 
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AppeaL by Massachusetts Bonding and Insurance Company from 
Sinclair, J., at February Term, 1936, of Harnerv. 

Action against individual defendant, administratrix of the deceased 
guardian of an incompetent, and the corporate defendants, sureties on 
the guardian’s bond. 

Summons was duly issued out of the Superior Court of Harnett 
County by the clerk thereof, under seal, 29 November, 1935, and service 
upon the corporate defendants attempted by delivering copies of the 
summons and complaint to the Insurance Commissioner of North Caro- 
lina in the county of Wake, pursuant to the statute. Prosecution bond 
was duly executed and filed at the time of issuance of summons, and the 
complaint was signed by counsel and duly verified. 

Upon the copies delivered by the sheriff of Wake County to the 
Insurance Commissioner, however, did not appear the name of the clerk, 
nor the impression seal, nor the name of plaintiff’s attorney. In all 
other respects the papers so delivered to the Insurance Commissioner 
were true copies of the summons and complaint. 

In apt time the defendant Massachusetts Bonding and Insurance 
Company entered special appearance before the clerk and moved to 
strike out the entry of service and to dismiss the action on the ground 
that no summons had been issued, and that there had been no service of 
summons on the movant. And the plaintiff caused notice to be served 
on said defendant of plaintiff’s motion that the clerk hear and consider 
the motion to dismiss and that he make appropriate orders with respect 
thereto. Upon the hearing of said motions before the clerk, he made an 
order that the name of the clerk, the official seal, and the name of plain- 
tiff’s attorney be affixed nunc pro tunc to the copies of summons and 
complaint delivered to the Insurance Commissioner for the moving 
defendant. 

The clerk further found the facts and adjudged that the failure to 
place the name of the clerk and seal on the copy of the summons and 
the name of the attorney on the copy of the complaint was harmless and 
immaterial omission; that all information necessary was furnished the 
defendant, and that it was in no way prejudiced thereby, and thereupon 
denied the motion to dismiss the action or to strike out the entry of 
service. 

Upon appeal to the judge, the ruling of the clerk was affirmed, and 
defendant appealed to this Court. 


John G. Dawson and Neill McK. Salmon for plaintiff, appellee. 
J. F, Flowers for defendant, appellant, 
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Per Curiam. It is apparent that the summons was properly issued, 
under seal, and prosecution bond and verified complaint duly filed. 
While the copies delivered to the Insurance Commissioner for the de- 
fendant did not show the name of the clerk, the seal cf the court, nor 
the name of plaintiff’s attorney, these omissions were suoplied by proper 
order nunc pro tunc, and thus any defect in the service was cured. 
McLeod v. Pearson, 208 N. C., 539; Casualty Co. v. Green, 200 N. C., 
535; Calmes v. Lambert, 153 N. C., 248; Henderson v. Graham, 84 
N. C., 496. 

The findings and order of the clerk, affirmed by the judge on appeal, 
sustain the judgment. 

Affirmed. 





STATE vy. BERT LANCASTER. 
(Filed 14 October, 19386.) 


Indictment C c—Absence of endorsement on bill of indictment that wit- 
nesses for State had testified held insufficient ground for quashal. 


The absence of an endorsement on the bill of indictment by the foreman 
of the grand jury that any witnesses for the State had been sworn and 
had testified before the grand jury is insufficient to overcome the pre- 
sumption of validity arising from its being returned a “true bill,” and is 
insufficient ground for quashal, the provisions of C. S., 2336, being direc- 
tory and not mandatory. 


AppEaL by defendant from Williams, J., at April Term, 1936, of 
Wayne. Wo error. 

This is a criminal action in which the defendant wes tried on four 
indictments, which were consolidated by order of the trial court for 
purposes of trial. C.S., 4622. 

The defendant was convicted of the crime charged in each indictment, 
and appealed from the judgments on three of said convictions to the 
Supreme Court, assigning errors on the trial. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
J. Faison Thomson for defendant. 


Per Curtam. The defendant’s motions that each of the indictments 
be quashed, and that judgment on each of the convictions be arrested, 
on the ground that the indictments were fatally defective, for that it did 
not appear by an endorsement of the foreman of the grand jury that 
any person whose name appeared on the back of the bill of indictment 
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ag a witness for the State, had been sworn and had testified before the 
grand jury, were properly denied. 

The absence of such endorsement was not sufficient to overcome the 
presumption of the validity of the indictment arising from its return by 
the grand jury as a “true bill.” S. v. Lanier, 90 N. C., 714. No evi- 
dence was offered by the defendant in support of his motion. S. v. 
Sultan, 142 N. C., 569, 54 8. E., 841. The provisions of -C. S., 2336, 
with respect to the duty of the foreman of the grand jury, are directory, 
and not mandatory. 8S. v. Avant, 202 N. C., 680, 163 S. E., 806. 

Defendant’s assignments of error based upon exceptions to the charge 
of the court to the jury cannot be sustained. There was no error in the 
charge. See S. v. Lancaster, 208 N. C., 349,180 8. E., 577. The judg- 
ments are affirmed. 

No error. 








MYRTLE H. WILSON vy. INTER-OCEAN CASUALTY COMPANY. 


(Filed 4 November, 1936.) 
1. Evidence B a— 


The burden of proof is on the party asserting the aflirmative, whether 
plaintiff or defendant, to support the issue by the preponderance of the 
evidence or by its greater weight. and the burden of proof constitutes a 
substantial right. 


2. Trial E c— 


The failure of the court to define “the greater weight of the evidence,” 
in its instruction correctly placing the burden of proof, will not be held 
for error in the absence of a special request for instructions, the defini- 
tion being a subordinate feature of the charge. 


An asserted error in the statement of the contentions of a party must 


be brought to the attention of the trial court at the time in order for an 
exception thereto to be considered on appeal. 


4, Evidence N b—Instruction on relative weight to be given positive and 
negative testimony held without error. 


The charge of the court that the opportunities of witnesses (who had 
testified that they did not smell whiskey on the breath of the person in 
question) might be so frequent and favorable as to approach in weight to 
a positive statement; yet when the positive testimony would not conflict 
with the negative under any ordinary circumstances, the witnesses being 
equally eredible, the former should preponderate, is held without error, 
it being the duty of the jury to reconcile the evidence if possible. 


5. Insurance R a—Instruction defining ‘‘intoxicated’”’ as used in accident 
policy held without error on insurer’s appeal. 


Insured was killed in an accident while riding as a passenger in an 
automobile. Insurer admitted issuance of the policy and that it was in 
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force at the time, but denied liability under the proviso in the policy that 
no liability should attach if injury should proximately result from in- 
sured’s intoxication at the time, and assumed the burden of proof on its 
affirmative defense. The trial court instructed the jury that “intoxicated” 
and “drunk” were synonymous terms, and that the issue should be an. 
swered in favor of insurer if insured had drunk intoxicants to such extent 
as to appreciably affect and impair to any extent his mental or bodily 
faculties, or both. Held: The instruction is favorable to insurer, and 
will not be held for error on insurer’s appeal. 
6. Appeal and Error J e— 

A new trial will not be awarded for error which is not material or 

prejudicial. 


AppraL by defendant from Frizzelle, J., and a jury, at March Term, 
1936, of Pirr. No error. 

This is an action brought by plaintiff against defendant to recover 
$2,500 on an accident insurance policy, A-8-1, 383469, in defendant’s 
company, executed 15 December, 1933, on the life of her husband, R. C. 
Wilson, provided he came to his death from the effects of bodily injury 
caused directly by external, violent, and accidental means, and the death 
resulted from such injury within 30 days from the date of the injury. 
Plaintiff was the beneficiary under the policy. The premium had been 
paid. 

R. C. Wilson was fatally injured in an automobile accident near 
Graingers Station, in Lenoir County, N. C., on 12 December, 1934, at 
11:05 p.m., while riding as a passenger in an automobile, and died the 
next day from the injury sustained. The policy was in full force and 
effect, and the defendant was notified pursuant to the terms of the policy. 

The defendant denied the material allegations of the complaint, and 
for a further answer set up the following defense: “That the defendant 
is informed, advised, and believes, and upon such information, advice, 
and belief alleges that at the time the said R. C. Wilson sustained the 
injury complained of, the said R. C. Wilson was intoxicated, or under 
the influence of or affected by alcoholic liquors and intoxicants, and 
that said injuries resulted directly or indirectly from intoxicants or 
narcotics, and while the said R. C. Wilson was violating the laws of the 
State of North Carolina, and such violation and intoxication was the 
direct cause of said injuries, and the defendant specifically pleads the 
general provisions, conditions, and limitations of its said policy in bar of 
any recovery in this action, and herein incorporates said general pro- 
visions to the same full extent as though the same were herein copied 
word for word, and specifically pleads in bar of any recovery in this 
action section 8 of the general provisions of said policy, which are as 
follows: ‘The insurance under this policy does not cover any loss, fatal 
or otherwise, sustained: while intoxicated or under the influence of or 
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affected by, or resulting directly or indirectly from intoxicants or nar- 
eotics; while violating the law, if such violation is the direct cause of 
the accident; any loss contributed to or caused by any mental or bodily 
infirmity,’ and the defendant is advised and so alleges that at the time 
of said accident and the injury complained of, the said R. C. Wilson was 
violating the terms, conditions, and provisions of said policy, and the 
defendant specifically pleads such violation and limitation of said policy 
in bar of any recovery in this action.” 

The facts: The insured, R. C. Wilson, was fatally injured in an auto- 
mobile aceident about 11:05 p.m., the night of 12 December, 1934, on the 
Kinston-Greenville Highway, at Graingers Station, while an occupant in 
a Chevrolet Coupe, one-seat car, the property of W. J. Hardee, and 
occupied by W. J. Hardee, R. C. Wilson and one Jesse Jones, driver of 
the car, all three in one seat. The car was being driven at a high rate 
of speed toward Kinston from Greenville, and failed to make a curve, 
left the highway and turned over several times, coming to rest on the 
railroad tracks. W. J. Hardee was instantly killed; R. C. Wilson, the 
insured, fatally injured, and Jesse Jones was only slightly injured and 
disappeared from the scene of the accident shortly after the first persons 
on the scene arrived. Jesse Jones was not available as a witness on the 
trial, having been killed by a hit-and-run driver a few days prior thereto. 
The defendant’s evidence tended to show that the insured, R. C. Wilson, 
and W. J. Hardee on the day prior to the night of the accident were in 
attendance upon a hog killing on the Hardee farm, adjacent to the town 
of Greenville, at which there was much drinking during the day on and 
off at the hog killing. Wilson was drinking. In the words of defend- 
ant’s witness, T. E. Pollard: “He was what I would call drinking. He 
was jolly good, but did not stagger. He stayed about one way all day. 
The last time I saw him, about three o’clock, his condition was the 
same.” During the course of the hog killing, Mr. Wilson bet Mr. Hardee 
a pint of liquor on the weight of the hogs, and Wilson won the bet. Pol- 
lard testified: “I don’t know whether he got the pint of liquor or not.” 
Wilson ate no food during the day at the hog killing. On cross- 
examination, he testified: “There was seven men present at the hog 
killing. I did not see but two pints of whiskey out there. I think 
pretty much all seven men took a drink. All seven men took a drink 
out of the two pints. The hog killing started at ine o’clock and between 
nine o’clock and three o’clock all seven men drank two pints of whiskey. 
I said he was not drunk. I say he could attend to his business. He did 
do it. He did not seem to stagger any.” 

Between four and five o’clock on the afternoon prior to the night of 
the accident, Mr. Wilson and Mr. Hardee were found in Mr. Hardee’s 
Chevrolet coupe on a dirt road about three miles southeast of Greenville, 
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parked on the left side of the road, stalled in a ditch, w:th lights on the 
car and the door of the car open into the road, blocking the road, by the 
witness, Arthur Denton, who was accompanied by one Jesse Jones, 
Mr. Wilson came out of a house and asked Denton to help him get into 
town, stating he, Wilson, could not drive the car and that Hardee was 
too drunk to drive. Jesse Jones, who was riding with Denton, offered 
to drive the car for Wilson and Hardee and joined Wilson and Hardee 
and drove the car in a direction away from Greenville. This was around 
five o’clock p.m., preceding the night of the accident. At about 11:05 
p.m., the coupe (single seat) being driven in the direction of Kinston 
on the Greenville-Kinston Highway, occupied by Wilson, the insured, 
Hardee, and Jones, at a high rate of speed, failed to make a curve at 
the railroad crossing at Graingers Station, left the highway, ran head-on 
into an embankment, and turned over, killing Hardee instantly and 
fatally injuring Wilson. Jesse Jones was only slightly injured and able 
to leave the scene of the accident immediately after its occurrence. 
Wilson was thrown six or eight feet from where the car finally rested. 
A pint bottle of whiskey, half full, was found on the scene. Wilson was 
earried to the Parrott Memorial Hospital in Kinston at approximately 
twelve o’clock. He had been drinking and there was a strong odor of 
alcohol upon his breath. He was unconscious from the accident and died 
the following day. Jack Taylor testified: “I detected the odor of alcohol 
or whiskey upon him. It was as strong as I ever detected, I think. It 
was my opinion that night he was under the influence of intoxicating 
liquor.” 

The plaintiff contended that the insured, Wilson, was not intoxicated 
or under the influence or effects of imtoxicating liquor, or granting that 
he was drinking and intoxicated and affected by liquor during the day 
preceding the night of the accident, that he had fully recovered there- 
from. Plaintiff offered evidence of witnesses who saw end talked to the 
insured between the hours of three and eight-thirty o’clock p.m., on the 
day of the accident, and none of them detected the odor of alcohol about 
the deceased, and all of whom declared that so far as they could tell, the 
insured was sober. Several witnesses were introduced who went to the 
scene of the wreck, all of whom testified that they came in close contact 
with the insured, handled him, and put him in the automobile, and that 
they did not detect on him the odor of alcohol, and that so far as they 
could tell, insured had not been drinking. After the insured had been 
taken to the hospital at Kinston, Dr. M. T. Frizzelle, a reputable physi- 
cian of Ayden and brother-in-law to W. J. Hardee, who was killed in the 
same accident, Jack Spain, a lawyer of Greenville and son-in-law of 
W. J. Hardee, and 8. G. Wilkerson, an undertaker of Greenville, went 
to the hospital where insured had been carried. Dr. Frizzelle testified 
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in part: “I bent down close to his face for the purpose of smelling his 
breath, in about six inches, something like that. I didn’t detect the 
odor of whiskey on his breath when I did that.” Jack Spain testified, 
in part: “I got right over him, within two or three inches of him. He 
was breathing the full force of his breath right out of his mouth. I did 
not smell any odor of whiskey—and I can smell it.” S. G. Wilkerson 
testified, in part: “His mouth was open. I got within two or three 
inches of his mouth. When I did that, I didn’t detect the odor of intox1- 
eating liquor. I know the odor of whiskey. I can detect 1t on a man 
who has been drinking it. . . . I did not detect any odor of whiskey 
at all on his breath.” Dr. Frizzelle and Mr. Spain likewise testified that 
they made a searching examination of the wrecked car and that they 
found no liquor in it and nothing to indicate that any lhquor had been 
on the car. There was no contention that the insured was driving the 
car at the time he received his fatal injuries. In fact, 1t was in evidence 
that the insured had never driven an automobile. 

In the record is the following: “Upon conclusion of reading the plead- 
ings, the defendant having admitted the execution of the policy, the 
death of the insured, and that the policy was in full force and effect at 
the time of the death of the insured, the defendant voluntarily assumed 
the burden of the issue.” 

The issue submitted to the jury and their answer thereto were as 
follows: “Was the deceased, R. C. Wilson, intoxicated or under the 
influence of or affected by intoxicants at the time of the fatal injury, as 
alleged in the answer? Answer: ‘No.’ ” 

The court below rendered judgment on the verdict for plaintiff. The 
defendant made numerous exceptions and assignments of error and 
appealed to the Supreme Court. 


Blount & James and Albion Dunn for plaintrff. 
Lewis G, Cooper for defendant. 


Crarkson, J. Section 8 of the general provisions of the policy in 
controversy reads as follows: ‘The insurance under this policy does not 
cover any loss, fatal or otherwise, sustained: while intoxicated or under 
the influence of or affected by, or resulting directly or indirectly from 
intoxicants or narcotics; while violating the law; if such violation is the 
direct cause of the accident; any loss contributed to or caused by any 
mental or bodily infirmity.” 

There was only one issue submitted to the jury in the court below: 
“Was the deceased, R. C. Wilson, intoxicated or under the influence of 
or affected by intoxicants at the time of the fatal injury, as alleged in 
the answer?” The answer of the jury was “No.” 
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There was no exception by defendant to the issue submitted, nor was 
any other issue tendered by it. Grier v. Weldon, 205 N. C., 575. The 
defendant voluntarily assumed the burden of the issue. 

The numerous exceptions and assignments of error made by defendant 
cannot be sustained. They are as follows: The court below charged the 
jury in different portions of the charge: (1) “The burcen, therefore, of 
sustaining that issue is upon the defendant upon evidence which shall 
satisfy you by its greater weight that its allegations and contentions are 
true and correct.” (2) “If the defendant has satisfied you from the 
evidence, and by its greater weight, that the deceased, R. C. Wilson, was 
intoxicated or under the influence of, or affected by intoxicants at the 
time of the fatal injury, as alleged in the answer, it will be your duty 
to answer that issue ‘Yes.’ If the defendant has failed to satisfy you of 
that, or of those facts, those contentions, upon the evidence, or by its 
greater weight, then it will be your duty to answer the issue ‘No.’” (8) 
“Now, gentlemen, upon that testimony the plaintiff contends that you 
ought to be satisfied that Mr. Wilson at the time of the fatal injury was 
neither intoxicated nor under the influence of, nor affected by alcoholics 
or narcotics. She contends that you, gentlemen, remembering that the 
burden of the issue is upon the defendant to satisfy you upon the evi- 
dence, and by its greater weight, if its contentions are true, they not only 
failed to sustain and carry the burden of the issue upon it, but that she 
has offered evidence, the greater weight of which, as she contends, while 
the burden is not resting upon her to satisfy you by its greater weight, 
but she contends that she has offered evidence which by its greater 
weight should satisfy you that her contentions about it are correct, and 
that, therefore, you should answer that issue ‘No.’ ” 

The defendant contended that in the first two above excerpts from the 
charge it was the duty of the court below in the charge to the jury to 
have defined what constituted the greater weight of the evidence, and in 
failing to do so the court committed error. C. S., 564. We cannot 
so hold. 

The burden of proof is on the party who substantially asserts the 
affirmative of the issue, whether he be nominally plaintiff or defendant. 
The burden of proof is on the party holding the affirmative. It consti- 
tutes a substantial right. Hunt v. Eure, 189 N. C., 482; Boone v. 
Collins, 202 N. C., 12; Slein v. Levins, 205 N. C., 302 (806). <A pre- 
ponderance of the evidence, or by the greater weight, is all that is re- 
quired in a civil action. If the defendant desired more elaborate instruc- 
tions on a subordinate feature, it should have submitted an appropriate 
prayer. S. v. Gore, 207 N. C., 618; S. «. Anderson, 208 N. C., 771 
(788). 
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The third portion of the charge, as set forth above, is a contention, 

and if not accurate the defendant should have called the matter to the 
attention of the court at the time. It is too late after verdict. Albritton 
v. Albritton, ante, 111 (115). 
_ The court below charged the jury as follows: “For instance, the force 
of negative testimony must manifestly depend upon the opportunities 
of observation afforded to the witness. Those opportunities might be so 
favorable and frequent as to approach in weight to a positive statement ; 
yet we take it when the positive testimony would not conflict with the 
negative under any ordinary circumstances, the witness being equally 
creditable, the former should preponderate,”’ 

The above, which is in italics in defendant’s brief, is taken verbatem 
from Henderson v. Crouse, 52 N. C., 623 (625-6): “Yet we take it when 
the positive is in conflict with the negative, under any ordinary circum- 
stances, the witnesses being equally credible, the former should pre- 
ponderate.” S. v. Murray, 189 N. C., 540 (542). In fact, it is well 
settled that it 1s the duty of the jury to reconeile the evidence, if possible. 
We see no error in this contention of defendant. 

The court below charged the jury as follows: “The court instructs you 
that, under the law, ‘intoxicated’ is synonymous, or practically so, with 
the word ‘drunk’—that they mean practically, in ordinary usage, the 
same thing—an intoxicated person is a drunken person—a drunken man 
ig an intoxicated man. And that means, intoxicated means, in law, that 
the subject must have drunk of alcoholics to such an extent as to appre- 
clably affect and impair his mental or bodily faculties, or both. Now, 
the court instructs you further, that to be under the influence or affected 
by liquor means, that the subject must have drunk a sufficient quantity 
to influence or affect, however slightly, his body and his mind, his mental 
and physical faculties. Not that they must be appreciably impaired, not 
that his emotions or passions must be stimulated or excited, or aroused, 
and the judgment impaired, but it does mean that to be under the influ- 
ence or affected by it, must to some extent, at least, affect him. He must 
to some extent, at least, feel it to be affected by it. If the defendant has 
satisfied you from the evidence, and by its greater weight, that the 
deceased, R. C. Wilson, was intoxicated or under the influence of, or 
affected by, intoxicants at the time of the fatal injury, as alleged in the 
answer, it will be your duty to answer that issue ‘Yes.’ If the defendant 
has failed to satisfy you of that, or of those facts, those contentions, upon 
the evidence or by its greater weight, then it will be your duty to answer 
the issue ‘No,’ ” 

The words “intoxicated” and “drunk” are commonly regarded as 
synonymous. Bragg v. Commonwealth, 133 Va., 645; Mutual Life Ins. 
Co. v. Johnson, 64 Okla., 222; Black’s Law Dictionary (3d Ed.), p. 624, 
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citing a wealth of authorities, defines “drunk” as follows: “A person is 
‘drunk’ when he is so far under the influence of liquor that his passions 
are visibly excited or his judgment impaired, or when his brain is so far 
affected by potations of liquor that his intelligence, sense-perceptions, 
judgment, continuity of thought or of ideas, speech, and codrdination of 
volition with muscular action (or some of these faculties or processes) 
are impaired or not under normal control.” We see no error in the 
charge, taking same as a whole, defining the condition a party must be 
in to avoid the policy. &S. v. Myrick, 203 N. C., 8. 

Under the terms of the policy the charge is favorable to defendant: 
“Must have drunk a sufficient quantity to influence or affect, however 
slightly, his body and his mind, his mental and physical faculties.” 

In Couch Cye. of Ins, Law, Vol. 6, p. 4553, part sec. 1245, is the 
following: “And, broadly speaking, the words ‘intoxicated,’ ‘intoxicants,’ 
and ‘narcotics,’ as used in provisions in accident policies, excluding lia- 
bility for injury or death while intoxicated or under the influence of 
intoxicants or narcotics, mean that the insured has used liquors or drugs 
to such an extent as to disturb the action of his mental or physical facul- 
ties, and that his sense of responsibility is substantially or materially 
impaired.” 

There are many exceptions and assignments of error as to the admis- 
sion of evidence and the unnecessary examination of witnesses by the 
court. We have examined each with care, and we cannot find any error, 
if error not prejudicial. In fact, some were cured by subsequent evi- 
dence to the same effect, at least—the evidence had li:tle, if any, pro- 
bative value. 

We think the evidence was a matter for the jury. They have decided 
in favor of plaintiff. On the record there is no prejudicial or reversible 
error. 

No error. 





L. B. MATTHEWS vy, J. T. CHEATHAM anp MARY JOHNS CHEATHAM. 


(Filed 4 November, 1986.) 


Upon a motion to nonsuit, all the evidence upon the whole record 
tending to support plaintiff's cause of action is to be considered in the 
light most favorable to plaintiff, and he is entitled to every reasonable 
intendment thereon and every reasonable inference therefrom. 


2. Automobiles C m—Evidence of defendant’s actionable negligence in 
traversing intersection held sufficient for jury. 
Evidence that plaintiff drove his car with trailer attached into an 
intersection at a speed of approximately ten miles per hour when the car 
driven by defendant was 60 to 70 feet away, that the car driven by 
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defendant, approaching from the right along the intersecting street, was 
driven at a speed of about forty miles per hour, that there was nothing 
to obstruct vision, and that defendant did not reduce her speed, but drove 
her car into the side of plaintiff’s car as plaintiff’s car had almost cleared 
the intersection, is held sufficient to be submitted to the jury on the issue 
of defendant’s actionable negligence. 


3. Appeal and Error E b— 


Where the charge of the court below is not in the record, it will be 
presumed that the court correctly charged the law applicable to the 
evidence. 


4. Automobiles C m—Motion to nonsuit for that plaintiff’s own testimony 
showed contributory negligence held correctly denied when plaintiff’s 
testimony is conflicting on the issue. 

Plaintiff testified on cross-examination that he saw defendant’s car 
approaching along an intersecting street, and, notwithstanding, drove his 
ear in front of her. Defendant moved to nonsuit on the ground that 
plaintiff's own testimony showed contributory negligence as a matter of 
law. Plaintiff further testified that although he saw defendant’s car 
approaching, it was 60 to 70 feet away when he entered the intersection, 
and that defendant did not slacken its speed, but ran into him just before 
he cleared the intersection. Held: Plaintiff’s conflicting testimony was 
correctly submitted to the jury on the question of contributory negligence. 


5. Negligence D c— 

Defendant’s motion to nonsuit on the ground that plaintiff’s own testi- 
mony shows contributory negligence as a matter of law is correctly denied 
when plaintiff's evidence on the issue is conflicting, the discrepancy in 
plaintiff’s testimony being for the jury. 


6. Automobiles E c—Evidence that husband controlled and maintained 
car held sufficient to support family car doctrine. 


The evidence disclosed that the feme defendant was driving a car 
owned by her daughter, but that the daughter was a minor and used the 
car only with the consent of her parents, that all members of the family 
used the car, which was kept in a garage with two other cars belonging 
to the feme defendant’s husband, and that he listed and paid taxes on 
the car in his own name, secured or attempted to secure insurance thereon 
in his name, and furnished gasoline and paid repair bills thereon, that 
at the time of the accident the feme defendant had gone for a dress 
belonging to her daughter and was going to bring her daughter home from 
work, and that after the accident the husband had title to the car placed 
in his name, is held sufficient to show that the husband controlled and 
maintained the car as a “family car,” and the evidence was correctly 
submitted to the jury on the issue of his liability under the doctrine. 


Connor, J., dissents. 


ApprEaL by defendants from Harris, J., at 30 March Term, 1936, of 
Epcrcomser. No error. 

This is an action for actionable negligence brought by plaintiff 
against defendants to recover damages. The complaint, in part, is as 
follows: “That on 25 November, 1933, the plaintiff was driving his 
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Chevrolet automobile through the city of Wilson, county of Wilson, 
State of North Carolina, in a southerly direction and on Tarboro Street, 
and in a lawful manner, and, as he progressed across the intersection of 
Tarboro and Vance streets, a Ford automobile, driven in a negligent, 
wrongful, tortious, and reckless manner, and at an unlawful rate of 
speed, by Mary Johns Cheatham, one of the defendants herein, ran onto 
and against the right side of the automobile driven by the plaintiff, 
wrecking said plaintiff’s automobile and throwing him violently there- 
from, turning said automobile of the plaintiff over onto and against him, 
the said plaintiff, in such a manner as to break his pelvis bone in two 
places, crushing his kidney and other parts of his body, inflicting serious 
bodily damage on said plaintiff, and thereby permanently injuring him 
and causing him great agony in body and mind and great suffering, loss 
of labor, loss of property, hospital, nursing, and doctor’s bills, to his 
great hurt and damage, through no fault of his. That the defendant 
Mary Johns Cheatham is now and was at the time set out in this com- 
plaint the wife of the defendant J. T. Cheatham, and they are now and 
were at said time living together as man and wife, and the said J. T. 
Cheatham, at the time set out in the complaint and for some time prior 
thereto, maintained the Ford automobile, which on said occasion was 
being operated by the defendant Mary Johns Cheatham for the use, 
pleasure, and convenience of himself and members of his family, inelud- 
ing his wife, the said Mary Johns Cheatham, and that on said occasion 
the ‘said Ford automobile was being operated by the said Mary Johns 
Cheatham, with the actual or implied knowledge, consent, and acqui- 
escence of the defendant J. T. Cheatham. That the negligence of the 
defendants as hereinbefore set out was the direct, sole, and proximate 
cause of the damage hereinbefore set out suffered by the plaintiff.” 

The defendant J. T. Cheatham denied the material allegations of the 
complaint, and says that he did not, as plaintiff alleged, maintain the 
car either for his own or his family’s use, and further sets up the plea 
of contributory negligence. 

The defendant Mary Johns Cheatham denied the material allegations 
of the complaint and set up the plea of contributory negligence, and 
further: “That as a direct and proximate result of the aforesaid negli- 
gence of the plaintiff, this defendant sustained severe bruises and great 
shock, both mental and physical, requiring the services of physicians, 
all to her hurt and damage in the sum of $2,500. This defendant pleads 
the aforesaid negligence of plaintiff in bar of recovery herein and as a 
basis for her counterclaim. ... That plaintiff recover nothing; that 
she recover of plaintiff the sum of $2,500.” 

The issues submitted to the jury and their answers thereto, were as 
follows: 
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“1, Was the plaintiff injured by the negligence of the defendant 
Mary Johns Cheatham, as alleged in the complaint? <Ans.: ‘Yes.’ 

“2. If so, did the plaintiff by his own negligence contribute to or 
cause said injury? <Ans.: ‘Nov’ 

“3, Was the Ford automobile operated by Mary Johns Cheatham 
owned, maintained, or kept by the defendant J. T. Cheatham for the 
general use, pleasure, or convenience of his family? Ans.: ‘Yes.’ 

“4, What sum, if any, is plaintiff entitled to recover as damages! 
Amns.: $5,200.’ 

“5. Was the defendant Mary Johns Cheatham injured by the neglt- 
gence of the plaintiff, as alleged in the answer Ans.: as 

“6. What sum, if any, is the defendant Mary Johns Cheatham en- 
titled to recover as damages? <Ans.: 0.0... 

The judgment of the court below is as follows: ‘Present: Honorable 
W. C. Harris, Judge. This cause coming on for trial and being heard 
before the Honorable W. C. Harris, Judge, and a jury, at 30 March 
Term, 1936, of the Superior Court of Edgecombe County, and the jury 
having answered the issues submitted in favor of the plaintiff as appears 
in the record: Now, therefore, upon motion of Mr. B. H. Thomas and 
Messrs. Gilliam & Bond, attorneys for plaintiff, it 1s adjudged, ordered, 
and decreed that the plaintiff have and recover of the defendants J. T. 
Cheatham and Mary Johns Cheatham, the sum of $5,200 and the costs 
of this action, to be taxed by the clerk. W. C. Harris, Judge.” 

The defendants made numerous exceptions and assignments of error, 
and appealed to the Supreme Court. The material ones will be set 
forth in the opinion. 


B. H. Thomas and Gilliam & Bond for plaintiff. 
Finch, Rand & Finch and Spruill & Spruill for defendants. 


Crarxson, J. The material exceptions and assignments of error 
made by defendants, are as follows: “For that the court erred in re- 
fusing to grant defendants’ motion for judgment as of nonsuit at the 
close of plaintiff’s evidence. For that the court erred in refusing to 
grant defendants’ motion for judgment as of nonsuit at the close of all 
the evidence. For that the court erred in refusing to grant defendants’ 
motion to charge the jury as follows: ‘I charge you, gentlemen of the 
jury, that, if you find the facts to be as testified to by all of the wit- 
nesses, it will be your duty to answer the third issue “No.”’” We do 
not think the exceptions and assignments of error can be sustained. 

Upon a motion as of nonsuit, all the evidence upon the whole record 
tending to support plaintiff’s cause of action is to be considered in the 
light most favorable to plaintiff, and he is entitled to every reasonable 
intendment thereon and every reasonable inference therefrom. 
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The jury accepted plaintiff’s evidence to be true. The evidence sus- 
tained the allegations of the complaint (ist) as to the collision: The 
plaintiff lived in Rocky Mount, and on the morning of 25 November, 
1933, he was going to a farm and had to pass through Wilson, N. C. 
He was driving a Chevrolet automobile with a trailer. He was on 
Tarboro Street, on the right side, and came to Vance Street and was 
attempting to cross the intersection when he was injured. When reach- 
ing the intersection he had his car under control to stop, if necessary, 
and had slowed down to 10 miles an hour. He saw a car coming east 
(in a southeasterly direction) on Vance Street. The car was twice the 
width of the intersection away when he entered the intersection. He 
went across the street and just before he cleared it the car driven by the 
feme defendant hit the right-hand door of his car and turned it over. 
The blow knocked him out of the car. In his opinion she was driving 
40 miles an hour. Tarboro Street is 37 feet wide and goes east and 
west, and Vance Street is 30 feet wide and goes north and south. As 
he entered the intersection the feme defendant was, at the very least, 
60 to 70 feet away. She did not reduce her speed or apply her brakes 
or make any attempt to stop. There was nothing to obstruct her view 
the entire block. She ran straight into plaintiff’s car when he was 
almost clear of the street. She did not slacken up a bit, and turned 
his car over. The plaintiff further testified: “I was taken to Moore- 
Herring Hospital at Wilson, and Mr. J. T. Cheatham, the man of whom 
his wife ran into me, come in there and took hold of my hand and told 
me his name and told me it was his wife’s car, his car that ran into me, 
driven by his wife, and he wanted me to stay there for treatment, and 
he would take care of the damage; it was her fault.” 

We think the question of contributory negligence on the part of 
plaintiff was for the jury to determine. The charge of the court below 
is not in the record, and the presumption of law is that the court 
charged the law applicable to the facts. 

The defendants contend that plaintiff testified on cross-examination 
that he saw the feme defendant, but, notwithstanding that, he ran in 
front of her and therefore as a matter of law was guilty of contributory 
negligence. But plaintiff also testified: “I saw Mrs. Cheatham 60 or 
70 feet from the intersection. I was in the intersection at that time. 
I started to pick up. I was almost clear of the street when she hit me. 
She ran straight into me, did not turn to the right or left. I don’t 
think she saw my car. If she had been looking to the front there was 
nothing to keep her from seeing it.... Mrs. Cheatham did not slacken 
up a bit. She was going 40 miles an hour. It broke my car in two.” 
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This discrepancy was for the jury. Taylor v. Rrerson, ante, 185 
(189). The presumption of law is that all these matters were left to the 
jury on a charge free from error. 

(2) As to the “family purpose doctrine”: R. A. Powers testified, in 
part: “I know Mr. J. T. Cheatham. The first time I met him was at 
Herring’s Drug Store in Wilson. I was with Mr. Matthews. Mr. 
Cheatham’s son was with him. I heard Mr. Cheatham and Mr. 
Matthews talk together. Mr. Cheatham said that he maintained three 
automobiles at his home. That this particular car (Ford) that his 
daughter won it in a contest. He said she did not ever drive except by 
consent of he and his wife, and he maintained the car the same as the 
rest of them. ... In fact, he said he paid the taxes on this automobile 
along with his others, and I think he made the statement that he paid 
the insurance. I will not be positive.” 

J. D. Davis testified, in part: “I am in the garage business known 
as the Davis Auto Company, on Green Street, at Wilson. I know Mr. 
J. T. Cheatham, Mrs. Cheatham, and Miss Martha Cheatham. I re- 
member the Ford automobile of Miss Cheatham that she won in a news- 
paper contest. From the time of the winning of the car in November, 
1933, I had occasion to service and repair the car at different times. 
Myr. Cheatham brought the car to me most of the time. Mrs. Cheatham 
has a few times, I think. I would say Mr. Cheatham brought the car 
in half a dozen times for servicing, and he paid the bills every time. 
He paid all the bills on all the cars. He is still a very good customer 
of mine. I have mostly seen Mr. Cheatham drive the Ford ear.” 

Ernest Barnes testified, in part: “I have seen different members of 
the family driving it, Mrs. Cheatham mostly. I have seen Mr. Cheat- 
ham’s daughter driving it and Mrs. Cheatham, but, so far as the others, 
I would not be positive. That was before the accident.” 

The evidence succinctly, as to the “family purpose doctrine”: (1) De- 
fendant J. T. Cheatham had a garage at his home in which this car was 
kept, with two others. (2) His daughter, who owned the car (won in 
a newspaper contest) was about 16 years old, a minor at the time. 
(3) Different members of the family drove the car, including the feme 
defeudant. (4) He furnished the gasoline and repaired the car. (5) At 
the time of the collision the feme defendant had gone for a dress that 
belonged to the daughter, and was to bring her home from her work. 
(6) That J. T. Cheatham paid the taxes on the car and returned same 
in his name. (7) He secured, or attempted to secure, insurance on the 
car in his own name. (8) That no one used the car without his or his 
wife’s consent. (9) After the accident he had the title placed in his 
name. 

In Watts v. Lefler, 190 N. C., 722, at p. 725, this Court quotes with 
approval the following statement from Berry on Automobiles (4th Ed.) 
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sec. 1280: “The rule is followed in some of the states in which the 
question has been decided, that one who keeps an automobile for the 
pleasure and convenience of himself and family, is liable for injuries 
caused by the negligent operation of the machine while it is being used 
for the pleasure or convenience of a member of his family.” 

Huddy’s Encyclopedia of Automobile Law (9th Ed.), Vol. 7-8, page 
324, states the rule: “The person upon whom it is sought to fasten 
hability under the ‘family car’ doctrine must own, provide, or maintain 
an automobile for the general use, pleasure, and convenience of the 
family. Liability under this doctrine is not confined to owner or driver. 
It depends upon control and use.” 

We think there was sufficient evidence to be submitted to the jury 
that J. T. Cheatham controlled and used the car as a “family car,” and 
the family purpose doctrine was applicable to the facts in this case. 
On this aspect it is presumed that the court below charged the jury on 
the law applicable to the facts. 

It is well settled that the “family purpose doctrine” is the law in this 
jurisdiction. Robertson v. Aldridge, 185 N. C., 292; Wallace v. Squires, 
186 N. C., 389; Watts v. Lefler, 190 N. C., 722; Grier v. Woodside, 200 
N. C., 759; Haves v. Coxe, 2038 N. C., 1738; Lyon v. Lyon, 205 N. C., 
326; Byers v. Brawley, 207 N. C., 151. 

In the judgment of the court below, we see 

No error. 


Connor, J., dissents. 





FEDERAL RESERVE BANK OF RICHMOND, VIRGINIA, v. F. 8. DUFFY 
AND H. BRYAN DUFFY, anp KATE BRYAN DUFFY anp H. BRYAN 
DUFFY, EXECUTORS OF THE EsTaTE OF F. 8S. DUFFY, DECEASED. 


(Filed 4 November, 1986. ) 


1. Bills and Notes C e—Evidence held to disclose that reserve bank dis- 
counting note was holder thereof in due course. 


The evidence tended to show that a national bank holding a note given 
by defendants for a valid debt, discounted the note with a Federal Reserve 
Bank, that the note was secured by a mortgage on real estate, but that 
on its face it appeared to be an open 60-day negotiable rote. and that the 
national bank did not disclose the facts to the reserve bank, and there was 
no evidence of fraud or collusion between the banks. Upon the failure 
of the national bank, the makers paid the reserve bank part of the amount 
due thereon, but refused to pay an amount equal to their deposit in the 
national bank, claiming that they were entitled to offset the deposit 
against the note upon their contention that the reserve bank was not a 
holder in due course. The reserve bank did not learn that the note was 
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secured by real estate until after the failure of the national bank, and 
did not attempt to subject the collateral to the payment of the note. 
Heid: Since the national bank was acting in its own interest in discount- 
ing the note, its knowledge of its precarious condition and that the note 
was secured by real estate and was not therefor eligible for rediscount, 
was not imputed to the reserve bank, and the reserve bank is a holder of 
the note in due course and the right to offset the deposit in the national 
bank is not available against it. 
2. Banks and Banking D a— 

Where a note executed by the makers for a valid debt is rediscounted 
by the payee bank, the makers cannot complain that the note was not 
subject to rediscount under the Federal Reserve Act, only the Federal 
Government being in a position to complain that a reserve bank exceeded 
the powers conferred upon it by the Government. 

3. Banks and Banking C d— 

Where a national bank acts in its own interest in rediscounting a note 
with a Federal Reserve Bank, knowledge of the national bank of matters 
not appearing upon the face of the note which render it ineligible for 
rediscount, is not imputed to the reserve bank. 

4. Principal and Agent C c— 


The rule that knowledge of the agent is imputed to the principal does 
not prevail when the agent is acting in his own interest and has a motive 
for concealing the knowledge from the principal. 


AppraL by defendants from Spears, J., at January-February Term, 
1936, of Craven. No error. 

Suit on a negotiable promissory note, executed by F. 8. Duffy and 
endorsed by H. Bryan Duffy, payable to the First National Bank of 
New Bern, and by said First National Bank of New Bern transferred 
by endorsement to plaintiff Federal Reserve Bank of Richmond. 

The note sued on was in form as follows: 


“New Bern, N. C.,, 
“Sept. 12, 1929. 

“Sixty days after date I promise to pay to the order of The First 
National Bank of New Bern, New Bern, N. C., Thirty-one Hundred 
and Fifty Dollars ($3,150.00). Negotiable and payable at the First 
National Bank, New Bern, N. C., with interest after maturity; and we, 
the makers and endorsers, hereby agree to continue and remain bound for 
the payment of this note and all interest thereon, notwithstanding any 
failure and omission to protest this note for nonpayment, or to give 
notice of nonpayment or dishonor or protest or to make presentment or 
demand for payment, expressly waiving any protest and all notice of 
nonpayment or dishonor or protest in any form, or any presentment or 
demand for payment, or any notice whatsoever. Due Nov. 11, 1929. 
F. 8. Duffy (Seaz).” 
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Back of said note: “Protest, demand and notice of nonpayment 
waived. (Signed) H. Bryan Duffy.” 

“Pay to the order of Federal Reserve Bank of Richraond, Va., Sep- 
tember 14, 1929. Demand, notice and protest waived. The First 
National Bank of New Bern, New Bern, N. C. 

(Signed) Hugh P. Beal, Vice-President.” 


It was not controverted that the note evidenced a valid debt of the 
defendants, which had been outstanding for a number of years, and 
which had been originally secured by deed of trust on real estate, still 
in force, though the note in suit made no reference to any security. It 
further appeared that the First National Bank of New Bern was in- 
debted to plaintiff in the sum of $20,000, and as security therefor had 
assigned and transferred certain collaterals which were from time to 
time renewed and added to; that the note sued on was offered by the 
First National Bank of New Bern to the Federal Reserve Bank for 
discount on 14 September, 1929, and credit therefor extended to the 
New Bern bank as of that date. 

The First National Bank of New Bern closed its doors on 26 October, 
1929, without having paid its indebtedness to the plaintiff, and the note 
in suit was sent by plaintiff to New Bern for collection, and the de- 
fendants made payments and received credits thereon from time to time 
until the amount was reduced to $935.57, the exact amount the de- 
fendants had on deposit in the First National Bank of New Bern at the 
time it closed, and the defendants refused to pay anything more on the 
note, claiming the deposit as a set-off for the balance of said note. 

Defendants, in their answer, admitted the execution of the note, but 
alleged that there was collusion and fraud in the purported transfer and 
assignment of the note; that the plaintiff knew the First National Bank 
of New Bern was in distressed condition; that the character of the note 
was misrepresented to plaintiff by the New Bern bank, of which plaintiff 
was chargeable with notice; that the note was ineligible for discount by 
plaintiff under the provisions of the Federal Reserve Act, because se- 
cured by real estate and not for an agricultural, industrial, or com- 
mercial purpose, and that plaintiff’s action in taking and rediscounting 
said note was in bad faith, and that therefore the plaintiff is not holder 
in due course of said note, but took same subject to the defendants’ 
right of equitable set-off to the amount of their deposit in the said 
New Bern bank. 

The jury for their verdict found, in response to the issues submitted 
to them, that the plaintiff was the holder in due course of the note sued 
on and that defendants were indebted to plaintiff in the amount claimed. 

From judgment on the verdict, defendants appealed. 
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M. G. Wallace and W. H. Lee for plaintiff, appellee. 
Abernethy & Abernethy for defendants, appellants. 


Devin, J. Defendants earnestly contend that under the circum- 
stances of this case the action of the Federal Reserve Bank in taking and 
discounting the note in suit was in bad faith; that the paper itself was 
one ineligible for discount under the provisions of the Federal Reserve 
Act and the rules and regulations of the Federal Reserve Bank, and that 
plaintiff is not entitled to the position of holder in due course so as to 
deprive these defendants of the right of sct-off to the amount of their 
deposit in the First National Bank of New Bern. 

Defendants’ views were fully set out in prayers for instructions 
tendered in apt time to the presiding judge, and they except to his re- 
fusal to give them. 

The evidence, as it appears in the record before us, fails to sustain 
defendants’ contentions. 

There was no evidence of fraud invalidating the note, nor of collusion 
between the Federal Reserve Bank and the First National Bank of 
New Bern, nor of wrongful intent to deprive defendants of any legal 
rights. The note on its face purported to be an ordinary 60-day negoti- 
able note, eligible for discount. 

The fact that the vice-president of the First National Bank of New 
Bern had not stated all the facts with reference to the purpose of the 
loan, or that there was real estate security for the original debt, was not 
known to plaintiff until after the failure of the New Bern bank. The 
plaintiff is not now seeking to avail itself of the benefit of any security 
to this action. There was no evidence of fraud in the transaction. The 
defendants admit the note was given for a valid debt justly due the 
New Bern bank. They do not deny that a new note or a renewal note 
for a preéxisting debt was given by them to the New Bern bank, and 
they do not controvert the fact that this note was by the said bank, 
before maturity and for value, endorsed to and discounted by the Fed- 
eral Reserve Bank. But they complain that in the effort to bolster a 
failing bank, its vice-president was guilty of bad faith in procuring this 
renewal note from the defendants and misrepresented its character to 
the Federal Reserve Bank so as to procure its discount; that the Federal 
Reserve Bank took with notice of these facts, and that its action in dis- 
counting the note under the circumstances amounted to bad faith on its 
part, and that as a result defendants have been wrongfully deprived of 
their right of set-off against the New Bern bank. 

Even if the plaintiff had accepted for discount a paper declared in- 
eligible by the act or by its rules, the defendants, who owe the debt, 
could not complain. 
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As was said by Circuit Judge Parker in a well-considered opinion in 
Lucas v. Federal Reserve Bank, 59 Fed. (2nd), 617, (involving transac- 
tions with the same bank): “There can be no doubt as to the right and 
power of the Federal Reserve Banks to take, as collateral security to the 
indebtedness of member banks, paper which is not eligible for discount. 

It is given power by the act (12 U.S.C. A., sec. 341, Seventh) to 
exercise not only the powers expressly granted therein, but also such 
incidental powers as shall be necessary to carry on the business of bank- 
ing within the limitations prescribed.” The section of the Federal 
Reserve Act granting incidental powers to Federal Reserve Banks, is 
practically the same as the section granting incidental powers to national 
banking associations (12 U.S. C. A., sec. 24, Seventh). Furst National 
Bank v. National Hxchange Bank, 92 U.S., 122. These powers are such 
as are necessary to meet all the legitimate demands of the authorized 
business and to enable a bank to conduct its affairs within the general 
scope of its charter, safely and prudently. 

We quote further from Lucas v. Federal Reserve Bank, supra: “Tt 
is well settled that, under those incidental powers, a national banking 
association may take as security for a loan, collateral of a character in 
which it is precluded from investing funds.” It was said in Thompson 
v. Saint Nicholas National Bank, 146 U. S., 240, with reference to 
national banks: “It would defeat the very policy of the act intended to 
promote the security and strength of the national banking system if its 
provisions should be so construed as to inflict a loss upon the banks and 
a consequent impairment of financial responsibility.” 

It is equally clear that whatever the power of the Federal Reserve 
Bank with respect to taking as collateral paper not eligible for discount, 
no one can complain of such action except the government, the sovereign 
which created and limited its powers. Kerfoot v. Farmers’ & Merchants’ 
Bank, 218 U.S., 281. In the last cited case, Mr. Justice Hughes, speak- 
ing for the Court, uses this language: “Although the statute by clear 
Implication forbids a national bank from making a loan upon real estate, 
the security is not void and it cannot be successfully assailed by the 
debtor or by subsequent mortgagees, because the bank was without au- 
thority to take it; and the disregard of the provisions of the Act of Con- 
gress upon that subject only lays the bank open to proceedings by the 
government for exercising powers not conferred by law.” Union Na- 
tional Bank v. Matthews, 98 U. S., 621; Thompson v. Saint Nicholas 
National Bank, 146 U. S., 240; Bank v. Gadsden, 191 U. S., 621; 12 
U.S. C. A., see. 24 (IX); Oldham v. Bank, 85 N. C., 241. 

Defendants contend further that the relationship between the Federal 
Reserve Bank of Richmond, Virginia, and member banks was such as to 
constitute the latter the agent of the former, and thus impute notice to 
the principal of all facts known to the member bank. 
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While the evidence here is not such as to establish the relationship of 
principal and agent between plaintiff and the First National Bank of 
New Bern, there is a well-defined exception to the general rule that 
knowledge of the agent is imputed to the principal. Where the conduct 
of the agent is such as to raise a clear presumption that he would not 
communicate to the principal the facts in controversy, or where the 
agent, acting nominally as such, is in reality acting in his own business 
or for his own personal interest and adversely to the principal, or has a 
motive in concealing the facts from the principal, this rule does not 
apply. 2 A. J., 298; Bank v. Burgwyn, 110 N. C., 267. Where the 
agent is dealing in his own behalf or has personal interest to serve, the 
knowledge of agent is not imputable to the principal. Bank v. Wells, 
187 N. C., 515; Grady v. Bank, 184 N. C., 158; Corp. Com. v. Bank, 
164 N. C., 357; Brite v. Penny, 157 N. C., 110. 

Here the First National Bank of New Bern, seeking to secure addi- 
tional funds to continue a failing business, negotiates a valid paper 
which, on its face, is entirely proper and eligible for discount by the 
plaintiff, but fails to disclose facts which might have prevented its dis- 
count, and thereby obtains advances from the plaintiff for its own pur- 
poses. The New Bern bank was acting in its own interest, adversely to 
the plaintiff, in selling to the plaintiff the New Bern bank’s property, 
and hence knowledge of bad faith, if any, on its part cannot in law be 
imputed to the Federal Reserve Bank. 

We appreciate the hardship resulting to the defendants from being 
deprived of the right to set off their deposit in the First National Bank 
of New Bern against their note given to that bank, but this right may 
not be invoked to the detriment of the transferee of this note, who by the 
law merchant was a holder in due course. 

The defendants’ exceptions on the record before us cannot be sus- 
tained, and in the trial, we find 

No error. 





L. T. KNOWLES vy. J. H. WALLACE (ORIGINAL PARTY PLAINTIFF), AND J. H. 
REHDER, anp THE FEDERAL LAND BANK OF COLUMBIA (ApprI- 
TIONAL PARTIES DEFENDANT). 


(Filed 4 November, 19386.) 


1. Ejectment C c— 
Evidence showing good record title in plaintiff, without any record 
evidence of title in defendant, held to support judgment for plaintiff for 

recovery of land. 
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2. Deeds B a— 
Where an instrument is required to be registered, no notice, however 
full and formal, will supply the place of registration. C. S., 3308, 3309. 
3. Betterments A d—Provision that contract to convey should be void if 
payments were not made held not to defeat claim for betterments. 


The vendor in a contract to convey represented to the purchaser that he 
had title to the land and agreed to sell upon payment by the purchaser 
of the contract price in installments, the contract providing that it should 
be void if the purchaser failed to make the payments as stipulated. The 
purchaser paid the first installments, went upon the lard and made im- 
provements thereon, but failed to make the last payments called for in the 
contract. The vendor did not have title, and the purchaser was ousted 
by the holder of the good record title. Held: The purchaser is entitled to 
recover from the vendor the amount paid on the purchase price, plus the 
value of the improvements, less the reasonable rental value of the prop- 
erty during the time the purchaser had possession, notwithstanding the 
provision for forfeiture, the vendor having induced the purchaser to pay 
a part of the purchase price and make improvements under a contract 
which the vendor could not perform. 

4, Contracts E e— 


Provisions in a contract for forfeitures and penalties for its breach are 
abhorred by the law and are looked upon as evidencing bad faith and 
fraud. 


APPEAL by J. H. Wallace from Grady, J., and a jury, at March Term, 
1936, of Duprin. Modified and affirmed. 

The issues submitted to the jury, and their answers thereto, were as 
follows: 

“1. Is the plaintiff L. T. Knowles the owner and entitled to the 
possession of the lands described in the complaint? Answer: ‘Yes.’ 

“2. Is the defendant J. H. Wallace in the wrongful and unlawful 
possession of said lands so far as L. T. Knowles is concerned? Answer: 
‘Yes.’ 

“3. What is the fair rental value of said lands since 14 January, 1935, 
up to the present date? Answer: ‘$125.00.’ 

“4. Did the defendant J. H. Rehder contract and agree with J. H. 
Wallace to sell to him the lands in question under the terms named in 
the written memorandum dated 30 September, 19338, and put him in the 
possession of said lands under the terms of said memorandum? Answer: 
‘Yes,’ 

“5. If so, did J. H. Rehder wrongfully refuse to carry out the terms 
of said agreement as alleged in the answer of J. H. Wallace? Answer: 
‘No.’ 

“6. Jf so, what amount has J. H. Wallace paid to J. H. Rehder on 
the purchase price of said land? Answer: ‘$278.29.’ 
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“7, In what amount, if anything, has the value of said lands been 
increased by reason of improvements placed thereon by J. H. Wallace? 
Answer: ‘$200.00.’ 

“8. What was the fair rental value of said lands for the years 1933 
and 1984¢ Answer: ‘$150.00.’ ” 

The judgment of the court below is as follows: “This cause coming on 
to be heard at the March Term, 1935, of Duplin Superior Court before 
his Honor, Henry A. Grady, judge, and a jury, and the jury having 
found for its verdict the issues and the responses thereto as set out in 
the record, it is hereupon considered, ordered, and adjudged, upon the 
verdict of the jury, that the plaintiff L. T. Knowles is the owner of in 
fee simple and is entitled to the immediate possession of the following 
described real estate, lying and being in Rose Hill Township, Duplin 
County, North Carolina, containing 26 acres, more or less (describing 
same). It is further considered, ordered, and adjudged that the plaintiff 
L. T. Knowles recover possession of said lands from the defendant J. H. 
Wallace, his agents, servants, and tenants, together with plaintiff’s cost 
incurred, to be taxed by the clerk. Let writ of possession issue. It is 
further considered, ordered, adjudged, and decreed that the plaintiff 
L. T. Knowles do have and recover of the defendant J. H. Wallace and 
his surety, E. J. Wells, the sum of $300.00, the penalty of the bond, to 
be discharged, however, upon the payment to the plaintiff by the de- 
fendant J. H. Wallace and his surety, E. J. Wells, the sum of $125.00, 
for rents, and the cost of this action to be taxed by the clerk. It is 
further considered, ordered, and adjudged upon the verdict of the jury 
that the defendant J. H. Wallace take nothing by his cross action against 
the defendant J. H. Rehder, and that the defendant Rehder have and 
recover of the defendant J. H. Wallace his costs incurred, to be taxed by 
the court. Henry A. Grady, Judge.” 

The defendant J. H. Wallace made numerous exceptions and assign- 
ments of error and appealed to the Supreme Court. The material ones 
and necessary facts will be considered in the opinion. 


Beasley & Stevens for plaintiff. 

D. L. Carlton for defendant Fed. Land Bank of Columbia. 
Rivers D. Johnson for J. H. Rehder. 

Oscar B. Turner for J. H. Wallace. 


Crarxson, J. (1) As to the first three issues, we see no error. On 
14 January, 1935, the plaintiff purchased from the Federal Land Bank 
of Columbia, the land in controversy, paying for same $1,500, in cash, 
including taxes. There was nothing on the records in the office of the 
register of deeds in Duplin County, N. C., where the land was situated, 


606 IN THE SUPREME COURT. [210 


KNOWLES Vv. WALLACE, 





showing that either of the defendants, J. H. Rehder or J. H. Wallace, 
had any interest in the land in controversy. 

In Bender v. Tel. Co., 201 N. C., 356, quoting from Bank v. Smith, 
186 N. C., at p. 641, citing numerous authorities, is the following: 
“Where the registration of an instrument is required, no notice to pur- 
chaser, however full and formal, will supply the place of registration.” 
C. S., 3308, 3309. 

(2) There is neither allegation nor sufficient proof that tends, in any 
way, to connect the defendant The Federal Land Bank of Columbia with 
the controversies Involved in this action. 

In the record is the following: “This cause coming on to be heard 
before his Honor, Henry A. Grady, judge presiding, and being heard 
upon motion of D. L. Carlton, attorney for the defendant The Federal 
Land Bank of Columbia, for judgment that this action be dismissed as 
to said defendant The Federal Land Bank of Columbia. It is ordered, 
therefore, that The Federal Land Bank of Columbia be and it is hereby 
dismissed as a party defendant to this action, and that the said defendant 
recover its costs Incurred in this action, to be taxed by the clerk.” There 
ig no exception and assignment of error in the record to this judgment. 

(3) The contest narrows itself down to a controversy between the 
defendants J. H. Rehder and J. H. Wallace. The defendant J. H. 
Wallace is uneducated, practically illiterate, and can read and write but 
little, and is able to do but little more than write his own name. 

The defendant Wallace offered in evidence, unobjected to, the follow- 
Ing exhibits: “Hahibit A: ‘This is to certify that I will buy the 26-acre 
farm, formerly the Nelson Young farm at Rose Hill, for the sum of 
$2,000, and agree to pay $100.00 by Nov. 1, 1933, and $100.00 by June 1, 
and $150.00 by Nov. 1, 1934, and the balance per year same as in 1934, 
until the full amount is paid. I also agree to pay six per cent per 
annum on balance each year. If I fail to make these payments same is 
null and void. J. H. Wallace.’ This is the paper Mr. Rehder pre- 
pared and handed to me. I saw him write it and he handed it to me: 
Exhibit B:; ‘This is to certify that I will buy the 26-acre farm, formerly 
the Nelson Young farm at Rose Hill, for the sum of $2,000, and agree 
to pay $100.00 by Nov. 1, 1933, and $100.00 by June 1, 1934, and 
$150.00 by Nov. 1, 1934, and the balance per year $250.00, same as in 
1934, until full amount is paid. I do agree to pay 6% per annum on 
balance each year. J. H. Rehder.’ ” 

In the fourth issue, unobjected to, these memoranda were dated 30 
September, 1933. The defendant Wallace was let into the possession of 
the land in the early part of 1933. The memoranda were in the fall, 
30 September, 1933. The jury found that Wallace paid Rehder on the 
purchase price of the land $278.29, and the improvements put there by 
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Wallace amounted to $200.00, making a total of $478.29. The deed to 
the Federal Land Bank of Columbia to plaintiff was made on 14 Jan- 
uary, 1935. Rehder’s contract with Wallace called for $100.00 1 No- 
vember, 1933; $100.00 1 June, 1934; $150.00 1 November, 1934. A total 
of $350.00 and interest. 

In the record is: “Exhibit L: Card addressed to J. H. Wallace: 
‘Wilmington, N. C., Oct. 12-33. Replying to your letter, the farm ts 
my property. Please let me hear from you with payment. Best wishes, 
(signed) J. H. Rehder.’ ” 

Wallace testified: “He (Rehder) said he owned the land, that it was 
his land.” On the entire record there is no evidence that Rehder ever 
had title to this land that he agreed to sell to this illiterate man for 
$2,000, and which was later sold to plaintiff for $1,500. Now Rehder 
claims that Wallace cannot recover for the amount paid on the land, 
$278.29, and improvements, $200.00, for in the contract is the following: 
“Tf I fail to make these payments same is null and void.” 

In Luton v. Badham, 127 N. C., 96 (100), we find: “If the plaintiff’s 
intestate entered upon the defendant’s land under a parol contract and 
placed valuable and permanent improvements thereon, and the defend- 
ant, after such improvements were made, repudiates the contract and 
refuses to convey, the plaintiff has an equitable cause of action... . 
(citing authorities). The Court says in many of these cases that it 
would be against equity and good conscience to allow the bargainor to 
repudiate his contract, and thereby to reap the benefit of the bargainee’s 
money and labor. . . . (p. 102-3). It seems to be settled by this Court 
that it may be done; and the cases cited show that where a party 1s 
induced to go upon land and put valuable improvements thereon, by the 
owner thereof, upon a parol promise to convey the same to the party 
putting the improvements on the land, and the owner afterwards refuses 
to convey, it is held by this Court to be a fraud upon the party so in- 
duced, and the Court will compel him to pay for such improvements.” 

In Ballard v. Boyette, 171 N. C., 25 (26), citing many authorities, it 
is written: “It is well settled that the owner of land who has entered into 
a contract of this character cannot repudiate the contract and retain the 
benefits which he has received under it, whether in the form of money 
pald upon the purchase price or of the enhanced value of the land by 
reason of improvements.” Carter v. Carter, 182 N. C., 186; Perry v. 
Norton, 182 N. C., 585; Haton v. Doub, 190 N. C., 14 (22-23). 

The present case is in many respects similar to Insurance Co. v. Cor- 
don, 208 N. C., 723, where it was held that delivery of a contract to 
convey land is essential to constitute it a valid and enforcible agreement. 
In that case Jones v. Sandlin, 160 N. C., 150 (154), is cited, where it is 
said: “The general rule is that if one is induced to improve land under 
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a promise to convey the same to him, which promise is void or voidable, 
and after the improvements are made he refuses to convey, the party 
thus disappointed shall have the benefit of the improvements to the 
extent that they increased the value of the land,” citing authorities. 

Rehder made a contract with Wallace that he could not perform. As 
he did not own the land the contract was impossible of performance. 
Wallace did not know this; in fact, Rehder wrote him “October 12, 1933 
—the farm is my property,” and also told him that he owned the land. 
He induced Wallace to pay, as found by the jury, $278.29 on the land 
and make improvements in the sum of $200.00, on a contract which he 
could not perform. It is well settled in law and equity that a party 
Injured can recover where a contract is brought about either by sup- 
pressto vert or concealment of the truth or suggestio falsv. Isler 
v. Brown, 196 N. C., 685 (686). Now Rehder contends that Wal- 
lace having failed to make the payments, the contract to convey was 
“null and void.” Wallace is evicted under an unquestioned title. Sup- 
pose Wallace had complied with the contract as contended for by 
Rehder, he could convey him no title, as he had none. In law, equity, 
and good conscience, Rehder should pay the amount paid to him by 
Wallace on the land—$278.29, and improvements, $200.00; total, 
$478.29, less the rental value of the land for 1933 and 1934—#150.00. 
The jury has found that the fair rental value of the land for the years 
1938 and 1934 was $150.00. This should be deducted from the $478.29 
and judgment rendered for Wallace for $328.29. On all the evidence 
in the record, the answer to the fifth issue should have been “Yes,” and 
the court below should have so instructed the jury. 

Under the contract in controversy, Wallace was to pay 6% interest. 
In the contract it is stated further that if he failed to make these pay- 
ments “same is null and void.” Both in law and equity forfeitures and 
penalties have always been abhorred and are usually looked upon as 
oppressive and evidencing fraud and bad faith. In 8 R. C. L., part 
sec. 117, page 568, speaking to the subject, it is said: “It is impossible 
to lay down any abstract rule as to what may or may not be extravagant 
or unconscionable to insist upon, for each case must in great measure 
depend on its own particular facts and circumstances. Generally speak- 
ing, in determining the reasonableness of the amount, the court will take 
into consideration the relation of the parties, their situation, the absence 
or presence of fraud or oppression, and the purpose the agreement seeks 
to subserve.” 

For the reasons given, the judgment is modified and affirmed in ac- 
cordance with this opinion. 

Modified and affirmed. 
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STERLING CHADWICK vy. W. B. BLADES ann THE TEXAS COMPANY, 
A CORPORATION. 


(Filed 4 November, 1936.) 


1. Partition A a— 

Ordinarily, a tenant in common in realty or personalty is entitled to 

partition of the property. N. C. Code, 32138, 8215, 3253, 3255. 
2. Partition A b— 

Tenants in common may make a valid agreement, either at the time of 
the creation of the tenancy or afterwards, whereby the right to partition 
is modified or limited, provided the waiver of the right to partition is not 
for an unreasonable length of time. 

3. Same-——Tenant held to have limited his remedy to sale of his interest 
and could not maintain proceedings for partition. 

The contract between tenants in common of a lease of a filling station 
provided that if one tenant desired to sell or terminate the joint operation 
of the filling station he should give the other tenant notice and a right 
to buy at a stipulated price for a period of fifteen days, and upon failure 
of the other tenant to purchase within the stipulated time, might sell toa 
third person. Thereafter, one tenant gave the other notice by letter, 
under the terms of the lease, and advised that if the right to buy were not 
exercised within the prescribed period he would sell to a third person. 
Held: Under the terms of the agreement, correctly interpreted by the 
correspondence, the dissatisfied tenant waived his right to institute pro- 
ceedings for the sale of the lease for partition, but was limited to his 
right to sell his one-half interest to any person he chose, there being no 
unreasonable restriction upon alienation. 


APPEAL by plaintiff petitioner Sterling Chadwick from Frizzelle, J., 
at Chambers, 12 March, 1936. From Craven. <Affirmed. 

This is a petition instituted by plaintiff against the defendants, and 
especially against W. B. Blades, before the clerk of the Superior Court 
of Craven County, N. C., to sell personal property for division. The 
defendant Blades denied the material allegations of the plaintiff’s peti- 
tion and as a further defense set up a contract between the plaintiff and 
Blades, dated 28 April, 1932. The material parts to be considered on 
this controversy are as follows (termed a lease contract between Blades 
of the first part and Chadwick of the second part): 


“The said party of the first part has bargained, sold, and by these 
presents does bargain, sell, and convey to the said party of the second 
part a one-half undivided interest in and to that certain lease from J. B. 
Dawson and wife to W. B. Blades, said lease being recorded 28 April, 
1932, in the records of the office of the Register of Deeds of Craven 
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County, in Book 302, page 447, together with all the rights, benefits, and 
privileges granted in said lease to the party of the first part by J. B. 
Dawson and wife, together with a one-half interest in all buildings 
erected on said property. 

“This conveyance 1s subject, however, to all the conditions, provisions, 
and restrictions appearing in said lease, and for the purpose of making 
this instrument more definite, said lease referred to as being the lease 
from J. B. Dawson and wife to W. B. Blades, recorded in Book 302, 
page 447, is hereby made a part of this instrument in as full and ample 
manner as though the same was written herein, and it is the intent and 
purpose of this instrument to convey a one-half interest in the entire 
lease hereinbefore referred to. . . 

“Tt 1s further understood and agreed and made a part of the considera- 
tion of this instrument that should the said party of the second part at 
any time become dissatisfied or decide to sell or separate himself from 
the operation of said filling station located on the land hereinbefore 
referred to, then, and in that event, the said party of the first part shall 
have the right and privilege of buying the interest held by the party of 
the second part for the sum of One Thousand Dollars, should he so 
desire, but should the party of the first part refuse to buy and pay for 
said interest held by the party of the second part after the party of the 
second part giving the party of the first part fifteen days’ notice of his 
desire to sell, then in that event, the said party of the second part shall 
have the privilege of selling or disposing of his interest in said lease 
hereinbefore referred to, to any other person he may desire.” 


Defendant Blades admitted he received the following letter: 


“Beaufort, N. C. 
“August 24, 1933, 
“Mr. W. B. Blades, 
“New Bern, N. C. 


“Dear Mr. Blades: As provided in that certain lease or contract 
between you and me, dated April 28th, 1932, relative tc service station 
in New Bern, N. C., I desire to sell my one-half interest in the same, 
and therefore, I am giving you the privilege of buying the same by pay- 
ing the sum of $1,000 to me as provided under the terms of said lease. 
In the event that you do not buy the same at this price within the next 
15 days, I shall dispose of my interest as it may appear to my best 
interest. This notice is given as provided for under the terms of the 
said lease. This notice'l am sending by U.S. Postal Registered letter, 
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and I hope you will let me hear from you at once, or within 15 days 
after the same is received by you. With best wishes, I am, Yours truly, 
STERLING CHADWICK.” 


Since the filing of the petition, the plaintiff petitioner has died and 
his administrator and heirs at law were made parties plaintiff and 
adopted the pleadings filed by Sterling Chadwick. There is no evidence 
on the record involving The Texas Co. 

The clerk signed the judgment dismissing the petition, and plaintiffs 
excepted, assigned error, and appealed to the Superior Court. The 
court below rendered the following judgment: “This cause coming on 
to be heard and being heard before his Honor, J. Paul Frizzelle, resi- 
dent judge of the Fifth Judicial District, at Chambers, upon the appeal 
of the petitioner from the judgment of the clerk of the Superior Court 
of Craven County, heretofore rendered in this cause, dismissing the 
petition of the petitioner; and it appearing to the court that the peti- 
tioner is not entitled to the relief prayed for, and that the judgment of 
the clerk of the Superior Court heretofore rendered in this cause, 
should be affirmed: It is hereupon considered, ordered, and adjudged 
that the judgment heretofore rendered by the clerk of Superior Court of 
Craven County in this cause be and the same is hereby affirmed, and 
the said petition be and the same is hereby dismissed, and the costs 
taxed against the petitioner. This 12 March, 1936. J. Paul Frizzelle, 
Resident Judge of the Fifth Judicial District.” 

The plaintiffs excepted to the judgment as signed and appealed to the 
Supreme Court. 


C. R. Wheatly and W. B, R. Guion for plaintiffs. 
R. FE. Whitehurst for defendants. 


Crarxson, J. N.C. Code, 1935 (Michie), section 3213, is as follows: 
“Partition of Real Property—Partition is a special proceeding.—Parti- 
tlon under this chapter shall be by special proceeding and the procedure 
shall be the same in all respects as prescribed by law in special proceed- 
ings, except as modified herein.” 

Section 3215: “One or more persons claiming real estate as joint 
tenants or tenants in common may have partition by petition to the 
Superior Court.” 

Section 3253: “Partition of Personal Property—Personal property 
may be partitioned; commissioners appointed——When any persons en- 
titled as tenants in common, or joint tenants, of personal property desire 
to have a division of the same, they, or either of them, may file a peti- 
tion in the Superior Court for that purpose; and the court, if it think 
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the petitioners entitled to relief, shall appoint three disinterested com- 
missioners, who, being first duly sworn, shall proceed within twenty days 
after notice of their appointment to divide such property as nearly equal 
as possible among the tenants in common, or joint tenants.” 

Ordinarily, a petition can be filed before the clerk of the Superior 
Court to partition property either real or personal under the above pro- 
visions of the statute. Barber v. Barber, 195 N. C., 711. The petition 
was to sell for division. Section 3255. 

In A. & E. Anno. Cases, Vol. 30, p. 402, note, citing a wealth of au- 
thorities, we find: “As a general rule it is a matter of right for a tenant 
In common to haye partition. But it is well established that a cotenant 
may waive his right to partition by an express or implied agreement. 

Equity will not award partition at the suit of one in violation of 
his own agreement, or in violation of a condition or restriction imposed 
on the estate by one through whom he claims. The objection to parti- 
tion in such cases is in the nature of an estoppel. Hill v. Reno, 112 
Iil., 154, 54 Am. Rep., 222. Statutes declaring that joint tenants or 
tenants in common shall have a right to partition were never intended to 
interfere with contract between such tenants modifying or limiting this 
otherwise incidental right, or to render it incompetent for parties to 
make such contracts, either at the time of the creation of the tenancy or 
afterwards. .lvery v. Payne, 12 Mich., 540... . While the right to 
partition may be waived it seems that the waiver must be for a reason- 
able time. A contract among cotenants that neither they nor their heirs 
or assigns will ever institute proceedings for partition has been held void 
as an unreasonable restraint on the use and enjoyment of the land.” 

In the agreement between Chadwick and Blades, when Chadwick pur- 
chased the interest, it was clearly stated: “Then, in that event, the said 
party of the second part shall have the privilege of selling or disposing 
of his interest in said lease hereinbefore referred to, to any other person 
he may desire.” 

In the letter from Chadwick to Blades, he evidently fully realized the 
meaning of the contract and said: “In the event that you do not buy 
the same at this price within the next 15 days, I shall dispose of my 
interest as it may appear to my best interest.” 

The plaintiff agreed to the provisions of the lease from Dawson to 
Blades. He knew the kind of business and property he was purchasing 
—one-half undivided interest—and agreed with Blades that if he 
(Blades) did not purchase from him the interest in the lease he could 
dispose of it “to any other person he may desire.” The contract is 
unusual, but so written, no doubt, on account of the nature of the busi- 
ness, and the lease agreement between Dawson and Blades, the proyi- 
sions of which Chadwick agreed to; but we construe and do not make 
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contracts. We do not think it is void as restricting alienation. Chad- 
wick could sell to anvone he may desire. In his letter he construed the 
agreement that his rights after Blades’ refusal, was to dispose of his 
interest “as it may appear to my best interest,” to sell under the con- 
tract—not partition. 

For the reasons given, the judgment of the court below is 


Affirmed. 





STATE vy. WILLIE TATE. 
(Filed 4 November, 1936.) 


1. Homicide G d—Testimony that witness identified accused prior to trial 
in his absence held competent as corroborating her testimony at trial. 
Where a witness upon the trial identifies the accused as the man who 
shot and killed her companion and assaulted her, testimony that, prior to 
the trial, she told the sheriff, in the absence of the accused. that the voice 
of the accused, whom she had heard talking in the sheriff's office, was 
the voice of the man who had committed the crime, is competent as tend- 

ing to corroborate her testimony at the trial. 


2. Homicide G d—Testimony that accused was frequently seen prior to 
homicide at scene of the crime on lonely road held competent. 
Testimony that accused had been frequently Scen near the scene of the 
homicide on a lonely road at nighttime within a few weeks of the homi- 
cide, and that on one occasion about two weeks prior thereto he had fired 
a pistol at the witness as he pessed the scene of the crime, is held compe- 
tent as tending to identify the accused as the perpetrator of the crime, 


3. Criminal Law G 1—Where evidence shows that confession was volun- 
tarily signed, an exception to its admission in evidence cannot be 
sustained. 

Where there is no evidence that the confession of the accused, made to 
the officer having him in custody, was made under the influence of vio- 
lence, or threats of violence, or under the inducement or hope of a reward, 
but the evidence shows that the confession was freely and voluntarily 
signed by accused, the confession is competent, and an exception to its 
admission cannot be sustained. 


4, Homicide H c— 
Where all the evidence discloses that the crime was murder in the first 
degree, it is not error for the trial court to fail to submit to the jury the 
question of defendant's guilt of lesser degrees of the crime. 


AppEAL by defendant from F'rizzelle, J., at March Term, 1936, of 
Pirt. No error. 
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This 1s a criminal action in which the defendant Wille Tate was 
tried on an indictment for the murder of Alexander Warren. 

There was a verdict that the defendant is guilty of murder in the first 
degree. 

From judgment that he suffer death by means of asphyxiation, as 
prescribed by statute, the defendant appealed to the Supreme Court, 
assigning errors in the trial. 


slttorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
S. O. Worthington for defendant. 


Connor, J. «At the trial of this action, the evidence showed that at 
about 11 o’cloek on the night of 28 February, 1936, as he sat in his 
automobile which was parked on a public road near the city of Green- 
ville, in Pitt County, N. C., Alexander Warren was shot and killed by 
a man who had suddenly opened the right-hand door of his automobile, 
and after shooting the deceased, had assaulted a young woman, who was 
sitting beside him at the time he was shot, with intent to commit rape. 

Miss Helen Phelps, a witness for the State, testified as follows: 

“I live in Greenville and am nineteen years of age. I knew Alexander 
Warren. He and I were engaged to be married to each other. 

“IT saw him on the night of 28 February, 1936. Caswell Brown and 
Miss Margaret Hardy came to my home at about 8:30 o’clock that night. 
I went with them to Dal Cox’ filling station, where we met Alexander 
Warren. We rode around together in an automobile until about 10:30 
o’clock, when Caswell Brown and Miss Hardy left us. Alex and I then 
drove in his automobile out on the road leading from the Falkland 
Highway to the Fair Grounds. He parked his automobile on this road, 
and turned on the radio, I was sitting beside him, on his right. As he 
was dialing the radio, the right-hand door of the automobile was opened 
suddenly, and a man put his arm around my shoulder. As he did so, I 
cried out, and Alex started to rise from under the wheel. At that 
moment, a pistol was fired. The man then dragged me from the auto- 
mobile and assaulted me. He did not succeed in his attempt to rape me. 
T attempted to escape from him, and he kept saying to me, ‘Be quiet. 
All right, all right.’ An automobile drove up while he was attempting 
to rape me, and he ran off. I returned to the automobile and found 
Alex unconscious. I did not know that he was dead. I got into the 
automobile and pushed Alex from under the wheel. J then drove to 
Dal Cox’ filling station. I there discovered that Alex was bleeding. 
Some one took me first to the sheriff’s office, and then to the hospital. 
I showed the sheriff the scratches and bruises on my person and told 
him what had occurred, 
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“Several days after that night, at his request, I went to the sheriff’s 
office. When I got there he told me to stand outside the door. The 
door was cracked. As I stood there I heard the voices of two persons 
who were talking in the office. I recognized the voice of one of these 
persons as the voice of the man who had shot Alexander Warren and 
assaulted me on the night of 28 February, 1986, and so informed the 
sheriff. It was the voice of the defendant. I then saw the defendant 
and identified him by his voice and by his physique as the man who 
shot Alexander Warren and assaulted me. I am positive that the de- 
fendant is the man.” 

S. A. Whitehurst, sheriff of Pitt County, a witness for the State, 
testified as follows: 

“T was called about 11:40 o’clock on the night of 28 February, 1936. 
I went to the door and found Miss Phelps and some gentlemen in an 
automobile near the jail. She was very nervous. She told me that she 
had been assaulted. I went to Dal Cox’ filling station, and there 
found the dead body of Alexander Warren. He had been shot in the 
right shoulder. The pistol ball had cut the artery above his heart, and 
had lodged in his ribs. I turned the body over to the undertaker and 
went back to the hospital, where I talked with Miss Phelps. J then 
went to the place where she said she had been assaulted. I found where 
an automobile had been parked on the road. I saw tracks of a man and 
a woman leading from the place where the automobile had been parked 
for a distance of about 126 yards. There were signs of a struggle along 
the path made by the tracks. I found articles of underelothing which 
appeared to have been torn from the person of a woman. When I saw 
Miss Phelps in the automobile that night at the jail, there were scratches 
and bruises on her person. Her clothing had been torn. 

“A few days later—within a week—-I arrested the defendant Wille 
Tate in Greenville, and took him to my office. I sent for Miss Phelps. 
When she came to my office, I requested her to stand outside the office 
near a door which was cracked or partly opened. While she stood there, 
I questioned the defendant and another man in my office. The defend- 
ant denied any knowledge of the crime. After she had heard his voice 
through the door, Miss Phelps told me that she recognized his voice as 
the voice of the man who had shot Alexander Warren and assaulted her 
on the night of 28 February, 1936. She said, ‘Sheriff, that’s the man.’ 
I said, ‘Let’s be sure” She rephed, ‘I am positive” She was then 
taken into the presence of the defendant and said to him, ‘You are the 
man who killed my companion and assaulted me on the night of 28 
February, 1936. He denied that he was the man, but subsequently 
admitted to me that he was present when Alexander Warren was shot 
and when Miss Phelps was assaulted. 
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“A few minutes after Miss Phelps had identified him as the man who 
had shot and killed Alexander Warren, the defendant made a statement 
to me, in the presence of Mr. George Clark and my secretary, Miss 
Barr. No threats were made or rewards offered to the defendant to 
induce him to make this statement. The statement was written down by 
Miss Barr and signed by the defendant.” 

The written statement signed by the defendant was offered in evidence 
by the State. In this statement the defendant said that on the night 
of 28 February, 1936, he, Otis Watson, and George Lee were at a to- 
bacco barn near the public road leading from the Falklend Highway to 
the Fair Grounds; that their purpose was to rob persons who might pass 
along the road in automobiles; that when an automobile in which a man 
and woman were riding stopped on the road and parked, he, Otis Wat- 
son, and George Lee went to the automobile. He said: “George Lee 
opened the door and Otis Watson shot the man. George pulled the 
woman out of the automobile. He and I dragged her up the road a 
little piece. George tore her bloomers off. We both threw her down 
and tried to get on her. Otis saw an automobile coming and whistled. 
I ran across the field to the road. I fell into a ditch and got my shoes 
muddy, I then went home and washed my shoes.” 

There was evidence offered by the State tending to corroborate the 
testimony of both Miss Phelps and Sheriff Whitehurst both as to the 
commission of the crime charged in the indictment and as to the identity 
of the defendant as the man who committed the crime. 

No evidence was offered by the defendant. On his appeal to this 
Court, he assigns as error: (1) The admission, over his objections, of 
evidence tending to show that Miss Phelps told the sheriff in the absence 
of the defendant that she recognized his voice, while he was talking in 
the sheriff’s office, as the voice of the man who had shot and killed Alex- 
ander Warren on the night of 28 February, 1936; (2) The admission, 
over his objections, of evidence tending to show that the defendant had 
been frequently seen in the nighttime at or near the place of the homi- 
cide, during the two or three weeks preceding the homicide; and (3) The 
admission, over his objection, of the statement signed by the defendant, 
admitting that the defendant was present at the time the homicide was 
committed. 

These assignments of error cannot be sustained. No reasons are 
given or authorities cited in the brief filed in this Court on behalf of 
the defendant in support of these assignments of error. Rule 28, Rules 
of Practice in the Supreme Court. 200 N. C., 831. 

Miss Phelps at the trial identified the defendant as the man who com- 
mitted the crime charged in the indictment. The testimony tending to 
show that she told the sheriff in the absence of the defendant that the 
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voice of the defendant, which she heard while he was talking in the 
sheriff’s office, was the voice of the man who had shot and killed Alex- 
ander Warren on the night of 28 February, 1936, was competent as 
evidence tending to corroborate her testimony at the trial. 

The testimony of Ike Anderson that he had seen the defendant at least 
ten or twelve times near the scene of the homicide, during the nighttime 
and within a few weeks prior to the homicide and that on one occasion 
about two weeks before the homicide the defendant had fired a pistol at 
the witness as he passed the scene of the homicide in his automobile, 
Was competent as evidence tending to identify the defendant as the man 
who committed the crime charged in the indictment. See State v. Afil- 
ler, 189 N. C., 695, 128 S. E., 1. 

There was no evidence tending to show that the defendant made the 
statement which was offered in evidence by the State under the influence 
of violence or threats of violence, or under the inducement of a reward 
or the hope of a reward. The uncontradicted evidence shows that the 
statement was made, and when reduced to writing, was signed by the 
defendant, freely and voluntarily. For that reason it was competent as 
evidence against the defendant, although made by him to the officer who 
had him in custody. See State v. Grier, 203 N. C., 586, 166 S. E., 387. 

All the evidence at the trial showed that the homicide was murder. 
There was no evidence tending to show that the homicide was man- 
slaughter. There was therefore no error in the instruction of the court 
to the jury with respect to the verdict which they should return, on the 
facts as they should find them to be from all the evidence. See State v. 
Satterfield, 207 N. C., 118, 176 S. E., 466. 

The judgment is afhrmed. 

No error. 








In RE MRS. MARY Y. BARKER. 
(Filed 4 November, 1986.) 


1. Clerks of Court A b—Legislature has power to provide that assistant 
clerks may perform statutory duties of clerks. 


While the clerk of the Superior Court is a constitutional officer. the 
duties of clerks are prescribed by statute. with the exception of the duty 
to fill vacancies in the office of justice of the peace by appointment, and 
the Legislature, as creator of the statutory duties of clerks, may prescribe 
that sueh duties may be performed by assistant clerks, N. C. Code, 934 
(a), et seqg., ch, 32, Public Laws of 1921. and an attack upon the appoint- 
ment of a guardian for an incompetent by an assistant clerk on the 
ground that the statute delegating the powers of clerks to assistant clerks 
is unconstitutional is untenable. 
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2. Insane Persons C a—Service of summons is not necessary to appoint- 
ment of guardian for incompetent. 


Where a person has been adjudged an incompetent at a hearing upon a 
petition and answer properly filed after service of notice and a copy of 
the petition upon the alleged incompetent, N. C. Code, 2285, the service 
of summons npon the incompetent or her guardian ad litem is not neces- 
sary to the appointment of a guardian for the incompetent, since the 
service of notice and petition under the provisions of the statute serves 
every function of a summons, and since the acceptance of service or 
notice and the filing of an answer to the petition by the guardian ad litem 
waives any further service of summons or notice. 


8. Same—Failure to notify relatives of alleged incompetent of hearing is 
an irregularity, but does not render appointment of guardian void. 


While the failure to notify the relatives of an alleged incompetent of 
the hearing to determine her competency is an irregularity, C. S., 2156, 
such irregularity does not render the appointment of a guardian in the 
proceedings void, but gives the relatives an opportunity to attack such 
appointment, and where, upon such attack, the court finds upon supporting 
evidence that the guardian appointed is a fit and suitable person, the 
relatives are not entitled to the removal of the guardian. 


4, Same: Attorney and Client C b—Evidence held to support finding that 
same attorney did not act for adversary parties. 


Movants attacked the appointment of a guardian for an incompetent 
in this proceeding on the ground that the same attorney acted for both 
the guardian ad litem and the original petitioner who was later appointed 
guardian. The trial court found upon supporting evidence that the attor- 
ney for the original petitioner merely assisted the guardian ad litem in 
drawing the answer to the petition as a matter of courtesy, that the 
answer drawn denied all the material allegations of the petition and 
fully protected the rights of the alleged incompetent, and that at no time 
did the attorney for petitioner act or attempt to act as counsel for the 
alleged incompetent or her guardian ad litem. Held: The findings, sup- 
ported by evidence, sustain the court’s ruling refusing to remove the 
guardian on the ground that the same attorney acted for both the peti- 
tioner and the guardian ad litem. 


5. Evidence H a—Testimony of declarations in this case held properly 
excluded as hearsay. 


The relatives of an incompetent moved for the removal of the guardian 
on the ground that he was supporting the incompetent from her own 
estate while under a personal obligation to support her under the terms 
of a prior contract with her. The only evidence of the alleged contract 
offered was testimony that the wife of the guardian had stated prior to 
her death that she and her husband were to take care of the incompetent 
for her life in consideration of certain real estate theretofore deeded to 
them, and testimony that the incompetent, prior to the adjudication, had 
stated that she was to be taken care of by the guardian and his wife as 
long as she lived. Held: The evidence was properly excluded upon objec- 
tion as hearsay, the testimony not coming within any recognized exception 
to the general rule. 


CLARKSON, J., took no part in the consideration or decision of this case. 
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AppraL by the petitioners and movants in the cause from Alley, J., at 
May Term, 1936, of Rowan. <Afhrmed. 


Tillett, Tillett & Kennedy for petitioners and movants, appellants. 
Stahle Innn and T. G. Furr for respondent, appellee. 


Scuencxk, J. This is an appeal by the petitioners and movants from 
a judgment entered by the judge presiding affirming judgment of the 
clerk of the Superior Court denying the petition and motion in the cause 
to have the appointment of E. L. McAhster as guardian of Mrs. Mary 
Y. Barker declared void, and to remove him as guardian and have an- 
other guardian or trustee appointed for Mrs. Barker in his stead. 

It 1s admitted by the parties that the hearing preceding the appoint- 
ment of the guardian was conducted by Blanche Lampert, assistant clerk 
of the Superior Court of Rowan County, and that the order appointing 
such guardian was made by said assistant clerk. The petitioners assail 
by proper exceptive assignments of error this appointment and contend 
that it is void for the reason that sections 934(a) et seg., N. C. Code of 
1935 (Michie) (Chap. 32, Public Laws 1921), authorizing the appoint- 
ment of assistant clerks of the Superior Court contravenes the Constitu- 
tion of North Carolina. It 1s the contention of the appellant that since 
the office of clerk of the Superior Court is a constitutional office, the 
powers and duties of that office cannot be delegated or given to another 
by legislative enactment. Such might be true if such powers and duties 
were given to and fixed for the clerks of the Superior Court by the 
Constitution, but not so when such powers and duties exist only by virtue 
of statute. Powers and duties which are creatures of the legislature 
may be taken away, modified, or given concurrently to others by the 
same power that creates them. The creatures are not beyond the con- 
trol of their creator. An examination of the Constitution of North 
Carolina reveals the fact that the only power or duty of a clerk of the 
Superior Court mentioned therein is in Article IV, section 28, which 
provides that vacancies in the office of justice of the peace shall be filled 
by appointment by the clerk of the Superior Court, and this function of 
the office, we apprehend, must still be performed by the clerk alone. 
Many of the powers and duties of clerks of the Superior Court are 
enumerated in section 938 of the Consolidated Statutes. These are 
given and fixed by legislative enactment, and there is no constitutional 
barrier to the Legislature’s taking away, adding to, or modifying them; 
or authorizing them to be exercised and performed by another. The 
Legislature exercised this latter authority when it provided that upon 
appointment and qualification of an assistant clerk he “shall be as fully 
authorized and empowered to perform all the duties and functions of the 
office of clerk of the Superior Court as the clerk himself.” 
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We are of the opinion, and so hold, that the statute, ch. 32, Public 
Laws 1921, authorizing the appointment of assistant clerks of the Supe- 
rior Court and authorizing them to perform the duties and functions 
of the office of the clerk of the Superior Court was a valid and constitu- 
tional exercise of the legislative power of the General Assembly of North 
Carolina, and that the assignments of error assailing such enactment 
were properly overruled. 

The appellants assail by proper assignments of error the proceeding 
in which the guardian was appointed for the reason that no summons 
was issued and served upon the alleged incompetent or her guardian 
ad litem, Section 2285, N. C. Code of 19385 (Michie), under which this 
proceeding was instituted, provides that “any person, in behalf of one 
who is deemed an . . . incompetent from want of understanding to 
manage his own affairs . . . may file a petition before the clerk,” 
and, after such petition has been filed, the clerk, upon notice to the 
supposed incompetent, shall issue an order to the sheriff commanding 
him to summon a jury of twelve men to inquire into the state of such 
alleged incompetent. The record discloses that such a petition was filed 
and such a notice signed by the clerk was served on Mrs. Mary Y. 
Barker, the alleged incompetent, by the sheriff of Rowan County, and 
that she was thereby notified to appear before the clerk at the time and 
place named, if she so elected, to present evidence touching her com- 
petency to manage her affairs, and to show cause, if any she had, why the 
prayer for the appointment of a guardian of her affairs contained in the 
petition should not be granted. The notice served on Mrs. Barker was 
accompanied by a copy of the petition. 

The question as to whether this proceeding be ea parte or adverse is 
immaterial, since the effect of the statute (C. S., 2285) is to provide 
that the proceeding may be commenced by the filing of the petition, and 
that the inquisition may be held upon the notice therein provided being 
served upon the alleged incompetent, thereby dispensing with the neces- 
sity of issuing a summons. The notice to the incompetent to appear at 
a time and place named to present evidence and show cause, if any she 
could, why she should not be declared incompetent served every function 
of a summons. 

Any further summons or notice was waived by the guardian ad litem 
not only by the following words: “I do hereby accept service of the 
petition in this cause, and do hereby waive any and all other notice of 
service thereof,” but also by the actual filing of an answer to the petition. 

The assignments of error based upon refusal of the court to remove 
the guardian for the reason that no summons had been ‘ssued and served 
were properly overruled. 
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The appellants by proper assignments of error assail the appointment 
of E. L. McAlister as guardian for Mrs. Barker because the clerk failed 
to notify the relatives of the alleged incompetent of the proposed hearing 
to determine her competency to attend to her own affairs, as 1s provided 
in C. S., 2156. While this failure may have constituted an irregularity, 
it did not render the appointment of the guardian void. Jn re Parker, 
144 N. C., 170. The effect of the irregularity was to prevent the ap- 
pointment from being conclusive as to such relatives, and to give to them 
an opportunity to attack such appointment which they, as movants in 
this cause, have done. However, the court, upon consideration of the 
evidence offered, has found that the guardian appointed is a fit and 
suitable person, and that the movants have failed to show sufhcient 
grounds for his removal. These assignments of error cannot be sustained. 

The appellants by proper assignments of error assail the appointment 
of the guardian upon the alleged ground that the same attorney who 
acted for the original petitioner, who was appointed guardian, acted 
likewise for the guardian ad litem. The judge made the following addi- 
tional finding of fact: “4, That in the drafting of said answer the said 
Ira R. Swicegood, guardian ad litem, received the assistance of T. G. 
Furr, Esq., attorney for E. L. McAlister, the said Ira R. Swicegood and 
T. G. Furr occupying adjoining offices; that such assistance as was 
rendered by the said T. G. Furr, Esq., was done as a matter of profes- 
sional courtesy, common and general in the practice of the profession, 
and at no time did the sald T. G. Furr, Esq., act, or attempt to act, as 
counsel for the said Ira R. Swicegood, guardian ad lifem, or his ward, 
Mrs. Mary Y. Barker, and the court further finds as a fact that the 
answer of the said guardian ad litem is a proper answer in the cause 
and fully protects her rights and interests.” The answer filed by the 
guardian ad litem, which denied every material allegation of the original 
petition and prayed “that the relief demanded in the petition be denied,” 
together with the evidence in the cause, was sufficient to support the 
foregoing finding of fact by the judge, and his finding is therefore 
affirmed, and the assignments of error based upon the contention that the 
guardian ad litem acted for both parties are overruled. 

The appellants by proper assignments of error assail the appointment 
of E. L. MeAlister as guardian of Mrs. Mary Y. Barker upon the 
ground that he is disqualified to act as such guardian by reason of the 
existence of a contract between him and Mrs. Barker whereby he is 
obligated to support her during her life, and that he, as guardian, is 
now supporting her out of her own funds. Practically the only evidence 
offered of the existence of such contract was that tending to show that 
Mrs. Carrie Young McAlister, wife of E. L. McAlister, prior to her 
death in 1931, had stated that she and her husband were to take care of 
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Mrs. Barker as long as she lived in consideration of certain real estate 
deeded to her by Mrs. Barker, and that Mrs. Barker had stated that she 
was to be taken care of by Mr. and Mrs. McAlister as long as she lived. 
Upon objection, this evidence was excluded. This ruling was manifestly 
correct, since the evidence was clearly hearsay, and comes within none 
of the recognized exceptions to the rule that hearsay evidence is inad- 
missible. These assignments of error were properly overruled. 

We have considered the 34 assignments of error, covering the 69 
exceptions in the record, and are of the opinion that there was sufficient 
evidence to support the findings of fact by the clerk, and the additional 
findings of fact by the judge, and that these findings support the conclu- 
sion and judgment of his Honor “that the said E. L. McAlister is the 
duly and regularly appointed guardian for Mary Y. Barker in a pro- 
ceeding properly instituted and conducted, and that the said E. L. 
McAlister is a fit and suitable person to act as said guardian and has 
properly discharged his duties as such.” 

The judgment of the Superior Court is 

Affirmed. 


Crarkson, J., took no part in the consideration or decision of this case. 





IN RE Estate oF H. A. SMITH, DECEASED. 
(Filed 4 November, 1936.) 


1. Executors and Administrators A a— 


The nominee of deceased's nearest of kin will be appointed adminis- 
trator, if a fit and suitable person, as against those of lesser degree of 
kinship, provided that no person of the same class as the next of kin 
renouncing the right files a personal application for appointment. C. S., 6. 


2. Same— 


Construing C. 8., 20, 16, 15, together, the legislative intent is manifest 
that six months after the death of testator is a reasonable time within 
which application should be made, in proper instances, for appointment of 
administrator c. t. a. 


3. Same—Legatee failing to apply for appointment within six months 
after testator’s death waives right to be appointed administrator c. t. a. 


Where a legatee entitled to preferential appointment as administrator 
ec. t, a., under the provisions of C. S., 22, as amended by ch. 63, Public 
Laws of 1928, fails to object to the appointment of the brother of testator 
as administrator ec. t. a., but waits until after the death of the admin- 
istrator appointed more than a year after testator’s death before asserting 
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his right and renouncing in favor of a third person, the legatee has waived 
his right, under the statute, and his nominee is not entitled to appoint- 
ment as against the nominee of the surviving sisters of testator, the 
legatee’s right under the statute, which is not affected by the filing of a 
caveat, accruing at the time of the death of the testator, and not at the 
time of the death of the testator’s brother, since his right to appointment 
under the statute is prior to the right of testator’s brother. 
4. Same— 


The right of nomination and substitution is confined to those them- 
selves qualified for appointment, and where a legatee has waived his 
right to be appointed administrator c. t. a. by failing to apply within a 
reasonable time, he also waives his right of nomination and substitution. 


AppEaL by petitioner, F. H. Bailey, from Alley, J., at May Term, 
1936, of IrepELyt. Affirmed. 

This was a controversy over the appointment of an administrator 
de bonis non, cum testamento annexo, of the estate of H. A. Smith, 
deceased. 

H. A. Smith died 16 October, 1934, leaving a last will and testament 
containing a bequest to James F. Brawley of a substantial portion of 
his estate. No executor was named in the will. There was no widow 
or child of the testator, but he left him surviving a brother, two sisters, 
and nephews and nieces. The clerk of the Superior Court appointed 
S. R. Smith, the brother of the testator, administrator c. t. a., who, after 
qualifying and entering upon the administration of the estate, died in 
February, 1936. Thereupon, F. H. Bailey, a nephew of the deceased 
testator, applied for letters of administration, filing with his application 
a written request from James I’. Brawley, legatee, that he be appointed. 
F. H. Bailey’s sisters alsq joined him in this request. Shortly there- 
after the two surviving sisters of the deceased filed a renunciation of 
their right to administer, and nominated J. L. McLain, a stranger in 
blood, as administrator in their stead, and in this last request other 
nieces and nephews joined. 

Caveat to the will of H. A. Smith, on the ground of mental incapacity 
and undue influence, was filed in December, 1934, by a majority of the 
distributees of the estate, and the issue thus raised is still pending in 
the Superior Court of Iredell County. 

The clerk found that J. L. McLain was a “fit, suitable, and proper 
person to be appointed administrator of said estate’; that F. H. Bailey 
was a resident of North Carolina and was a “capable and fit person to be 
appointed administrator of an estate,” and adjudged that the two sisters 
had prior right to letters of administration, were of nearer degree of 
kinship to the deceased than F. H. Bailey; that James F. Brawley did 
not have the right to name the person to act as administrator, and that 
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the two sisters, the next of kin, had renounced their right to qualify in 
favor of J. L. McLain, and thereupon appointed said McLain admin- 
istrator d. b. n., c. t. a., of said estate. 

Upon appeal to the judge, the order of the clerk was confirmed, and 
the petitioner, F. H. Bailey, appealed to this Court. 


Zeb V. Turlington for petitioner, appellant. 
Raymer & Raymer and Grant & Grant for appellees. 


Devin, J. The statute authorizing clerks of the Superior Court to 
grant letters of administration, both in cases of intestacy and with the 
will annexed, prescribes the order in which persons shall be entitled to 
be granted letters of administration in case of intestacy and sets out the 
classes having priority or preferential right to the appointment: (1) The 
husband or widow; (2) the next of kin in the order of their degree; 
(3) the most competent creditor; (4) any other competent person. 
C.S8., 6. 

There is no express provision in the statute requiring the clerk to 
recognize the right of one belonging to a preferred class to renounce his 
right to qualify and at the same time nominate another for appointment 
in his stead, but ever since 1792 (Ritchie v. McAuslin, 2 N. C., 220) the 
courts have so interpreted the statutes and rules of procedure as to give 
sanction to the right of nomination and substitution, and have sustained 
the right of the nominee of one preferentially entitled to the appoint- 
ment, when such nominee is in other respects fit, suitable, and compe- 
tent, and when the person nominating is himself competent by reason of 
residence, age, and capacity to act. This construction of the pertinent 
statutes has been uniformily applied by the courts and has become firmly 
embedded in the law of administration in North Carolina. Ritchie v. 
McAuslin, supra; Carthey v. Webb, 6 N. C., 268; Smith v. Munroe, 23 
N. C., 345; Pearce v. Castriz, 538 N. C., 72; Wallis v. Wallis, 60 N. C., 
78; Hughes v. Pipkin, 61 N. C., 4; Inttle v. Berry, 94 N. C., 433; 
Williams v. Neville, 108 N. C., 559; In re Meyers, 113 N. C., 545; 
Boynton v. Heartt, 158 N. C., 488; In re Jones, 177 N. C., 337; Cros- 
well Executors and Administrators, p. 92; 4 Schouler on Wills, Execu- 
tors; and Administrators, sec. 1647. 

These authorities sustain the right of the clerk to appoint the person 
designated by those preferentially entitled as against one of lesser degree 
of kinship, or of lower classification under the statute. Jittle v. Berry, 
supra. 

The rule permitting those in a preferred class to nominate the ap- 
pointee, however, will not prevail against the personal application of one 
in the same class or equal degree of kinship. In re Jones, supra. 
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But the appellant contends that the nominee of the sisters of decedent 
was not entitled to the appointment for the reason that in this case there 
was a will, and that the right to administer is controlled by C. S., 22, as 
amended by chapter 63, Acts of 1923, 

This statute, as amended, reads as follows: “If there is no executor 
appointed in the will, or if, at any time, by reason of death, 
removal by order of the court, or on any other account, there is no 
executor qualified to act, the clerk of the Superior Court shall issue 
letters of administration with the will annexed to one or more of the 
legatees named in the said will; but if no legatee qualifies, then letters 
may be issued to some suitable person or persons in the order prescribed 
in this chapter.” 

Appellant contends that, applying the provisions of this statute, even 
if the renunciation of the sisters did not have the effect of leaving peti- 
tioner, F. H. Bailey, entitled as next in degree of kinship, James F. 
Brawley, the sole legatee under the will, was the only one in the first 
preferred class fixed by this statute, and that his written request for the 
appointment, in his stead, of F. H. Bailey, found by the clerk to be 
competent, should be binding on the clerk. 

This view would doubtless have prevailed if the legatee had applied 
for letters of administration at the time of the probate of the will in 
common form. But he acquiesced in the appointment of another (or 
made no objection thereto so far as the record shows), and now, after 
more than a year, and after the death of the administrator c. t. a. 
appointed by the court, for the first time seeks to assert his priority or 
preferential claim. C.S8., 15, provides that: “If no person entitled to 
administer applies for letters of administration on the estate of a deced- 
ent within six months from his death, then the clerk may, in his discre- 
tion, deem all prior rights renounced and appoint some suitable person 
to administer such estate.” 

While this statute presumably refers to the estate of intestates, C. S., 
20, provides for the appointment of the public administrator “when the 
period of six months has elapsed from the death of any decedent and no 
letters testamentary or letters of administration have been applied for.” 
And the last clause of C. S., 16, provides that a coexecutor not qualify- 
ing within thirty days after the qualification of the other executor shall 
lose his right. 

Construing these statutes together, and keeping in mind that the chief 
purpose of the law is to see that some competent person shall promptly 
administer estates of deceased persons, it is persuasive that it was the 
legislative intent that six months from the death of the testator should 
ordinarily be regarded as a reasonable time within which to apply for 
letters c. t. a., and that by analogy the same rule should apply to all 
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estates. But, regardless of statutory provision, it has been held that 
unreasonable delay in qualifying would be deemed to constitute a waiver 
of prior right. Hughes v. Pipkin, supra; Stoker v. Kendall, 44 N. C., 
242; Williams v. Neville, supra; Garrison v. Cox, 95 N. C., 353. 

It is true in In re Jones, supra (a case of testacy, but decided prior to 
the Act of 1925), it was held that failure to apply in six months would 
not, under the circumstances of that case, prevent the appointment of 
one of the next of kin. There the testator devised his property to his 
wife for life. Some years later she died, and one of the next of kin 
applied for letters of administration d. b. n., c. t. a., and his appointment 
Was sustained by this Court, the six months period being held not to 
apply because the right of the next of kin to qualify did not accrue until 
the death of the widow. 

But here, under the statute, C. S., 22, no executor having been 
named in the will, the legatee was given prior right. He could have 
availed himself of the provisions of the statute by applying for the 
appointment immediately upon the probate of the will in common form. 
His right to a preference under the statute accrued at that time. Having 
failed for more than a year to assert oy claim any right under the Act of 
1923, it was properly held that his request now for the appointment of 
another to act as administrator would not entitle his nominee to the 
appointment. The right to nominate is confined to those who are them- 
selves qualified. Boynton v. Heartt, supra. 

Nor is the appellant helped by the rule laid down in In re Bavley, 
141 N. C., 193, that one having prior right to administer would not be 
deemed to have forfeited his right by not applying within six months, 
where no other person had been appointed before he applies; for, here, an 
administrator c. t. a. was appointed shortly after the probate of the will, 
and served as such for more than a year without objection from appel- 
lant. Hill v. Alspaugh, 72 N. C., 402; Garrison v. Cox, supra; Withrow 
v. DePriest, 119 N. C., 541; In re Neal, 182 N. C., 405; Brooks v. 
Clement Co., 201 N. C., 768. “Where the next of kin are guilty of 
laches as to the time of making application, the county court may exer- 
cise a sound discretion in the premises.” Stoker v. Kendall, supra. 

The question as to the present right to be appointed administrator of 
the estate is not affected by the filing of a caveat to the will. Jn re 
Meyers, supra. 

Affirmed. 
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MRS. RUTH TURNER y. W. L. LIPE. 
(Filed 4 November, 19386.) 


1. Automobiles C b: C m—Driving into obstructed intersection at speed 
in excess of 15 miles per hour is negligence per se. 


Evidence that defendant drove his car into an intersection of highways 
at a speed in excess of 15 miles per hour when his vision of the intersect- 
ing highway was obstructed by growing corn, and that his speed was a 
proximate cause of the accident in suit, is sufficient to overrule his motion 
as of nonsuit, speed in excess of 15 miles per hour, under the circum- 
stances, being in violation of statute, C. S., 2618, and constituting negli- 
gence per se. 

2. Automobiles C i— 

Evidence that defendant drove his car into an obstructed intersection 
at a speed in excess of fifteen miles per hour, although sufficient to estab- 
lish negligence per se, is insufficient to support an issue relating to wanton 
negligence. 

3. Appeal and Error J g— 


Where it is determined on appeal that an issue of wanton negligence 
submitted was not supported by the evidence, alleged error in the judg- 
ment of the court relating to plaintiff's right to execution against the 
person of defendant based upon the jury’s answer to the issue, need not 
be considered. 


Apprat by defendant from Sink, J., at May Term, 1936, of Davie. 
Error. 

This is an action to recover damages for personal injuries which the 
plaintiff suffered as the result of a collision between an automobile in 
which she was riding as a guest of the driver and an automobile which 
the defendant was driving. 

The collision occurred on 10 August, 1935, at an intersection of two 
highways in Rowan County, North Carolina. 

It is alleged in the complaint that the collision between the two auto- 
mobiles and the resulting injuries to the plaintiff were caused by the 
negligence of the defendant on entering the intersection from a northerly 
direction, at an unlawful rate of speed, and in his failure to exercise due 
care for the safety of the plaintiff, who approached the intersection from 
an easterly direction, and that such negligence was willful and wanton. 
These allegations were denied in the answer. 

At the trial, the evidence for the plaintiff tended to show that when 
the automobile in which she was riding as the guest of the driver ap- 
proached the intersection from an easterly direction, the driver stopped 
the automobile, and before entering the intersection, looked up and down 
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the intersecting highway, which runs north and south; that she could 
see for a distance of about 200 feet to the north; that she did not see 
any automobile approaching the intersection from the north, and started 
across the intersecting highway at a low rate of speed; that when she 
was a little more than half way across the highway, which is 16 to 18 
feet wide, the automobile was struck by an automobile which the defend- 
ant was driving, on its right side, and was knocked about 25 feet into a 
field, where it turned over, with the result that plaintiff suffered serious, 
painful, and permanent injuries to her person; and that defendant 
entered the intersection at a speed greatly in excess of 15 miles per hour, 
and without keeping a lookout for other automobiles or other vehicles 
approaching the intersection from an easterly direction. 

The evidence for the defendant tended to show that when he entered 
the intersection he was driving his automobile at a speed not in excess 
of 15 miles per hour, and that his failure to see the automobile in which 
the plaintiff was riding, as it approached the intersection from an east- 
erly direction, was due to the fact that corn—high and thick—was 
growing in the fields adjoining the intersecting highways. 

The issues submitted to the Jury were answered as follows: 

“1. Was the plaintiff injured and damaged by the negligence of the 
defendant, as alleged in the complaint? Answer: ‘Yes.’ 

“2. If so, were the acts of the defendant complained cf committed in 
a wanton manner, as alleged in the complaint? Answer: ‘Yes.’ 

“3. What amount of damages, if any, is the plaintiff entitled to 
recover of the defendant? Answer: ‘$3,000.’ ” 

In apt time the defendant objected to the submission to the jury of 
the second issue, and excepted to the refusal of the court to sustain his 
objection. 

From judgment that plaintiff recover of the defendant the sum of 
$3,000, and the costs of the action, and that if execution against the 
property of the defendant shall be returned unsatisfied in whole or in 
part, execution be issued against the person of the defendant, and that 
the defendant be held under said execution until he pays the judgment or 
is discharged according to law, the defendant appealed to the Supreme 
Court, assigning error in the judgment. 


Grant & Grant and Clement & Clement for plaintiff. 
B.C. Brock and Walter H. Woodson for defendant. 


Connor, J. There was evidence at the trial of this action which was 
sufficient to support the allegations of the complaint which constitute 
the cause of action on which plaintiff demands judgment against the 
defendant. 
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The evidence for the plaintiff tended to show that the defendant, 
while driving his automobile, traversed the intersection of two highways 
in this State at a speed in excess of fifteen miles per hour, when his 
view of the highway which intersected the highway on which he was 
driving was obstructed. This was in violation of the statute (C. S., 
2618), and was negligence per se. Albritton v. Hill, 190 N. C., 429, 130 
S. E., 5. There was also evidence for the plaintiff tending to show that 
this negligence was the proximate cause of the collision between the 
defendant’s automobile and the automobile in which the plaintiff was 
riding, and of her resulting injuries. This evidence, although contra- 
dicted by evidence for the defendant, was properly submitted to the jury. 

There was no evidence, however, tending to show that the neghgence 
of the defendant, as shown by the evidence and as found by the jury, 
was wanton, as that word has been defined by this Court. In Bailey v. 
f. &., 149 N. C., 169, 62 S. E., 912, it is said: 

“The term wanton negligence (whether correctly joined it is needless 
to discuss) always implies something more than a negligent act. This 
Court has said that the word ‘wanton’ implies turpitude and that the act 
is committed or omitted of willful, wicked purpose; that the term 
‘willfully’ imphes that the act is done knowingly and of stubborn pur- 
pose, but not of malice. S. v. Massey, 97 N. C., 468; 8S. v. Brigman, 
94 N. C., 888.” 

In the absence of any evidence tending to support an affirmative 
answer to the second issue, it was error to submit that issue, at least 
without a peremptory instruction to the jury to answer the issue “No.” 

Whether or not, 1f there had been evidence tending to show that the 
negligence of the defendant was wanton, the answer to the second issue 
was sufficient to support the order that in the event execution to enforce 
the judgment against the property of the defendant should be returned 
unsatisfied in whole or in part, execution should be issued against his 
person, need not be decided in the instant case. See Foster v. Hyman, 
197 N. C., 189, 148 8S. E., 386, where the issue submitted to the jury and 
answered in the affirmative included the word “willful.” 

There is error in the judgment containing an order that if execution 
against the property of the defendant should be returned unsatisfied, in 
whole or in part, execution should be issued against his person. This 
order must be stricken from the judgment. It is so ordered. 

To that end, the action is remanded to the Superior Court of Davie 
County. 

Error. 
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MRS. MABEL POOVEY vy. CITY OF HICKORY. 
(Filed 4 November, 19386.) 


1. Appeal and Error J a— 


A motion, made in writing before time for answering expires, that 
certain paragraphs of the complaint be stricken out under C. S., 337, is 
made as a matter of right, and the court’s order granting the motion is 
reviewable even though the order recites that the motion was allowed in 
the court’s discretion. 


2. Pleadings I a— 


A motion to strike out under C. S., 587, does not challenge the sufficiency 
of the complaint to state a cause of action, but concedes that sufficient 
facts are alleged, and presents only the propriety, relevancy, or mate- 
riality of the allegations sought to be stricken out. 


3. Municipal Corporations E f: Nuisance B a—A nuisance may be abated 
in same action in which damages are recovered. 

An action to recover damages to plaintiff’s land caused by the deposit 
of raw sewage thereon from defendant municipality’s sewage disposal 
plant prior to the institution of the action may be joined with suit to 
enjoin the future maintenance and operation of the plant after the lapse 
of a reasonable time for the installation of an adequate plant, or for 
permanent damage for injuries sustained by the municipality’s taking of 
the property under the power of eminent domain. 


4. Same: Pleadings I a—Allegations held material to plaintiff's right to 
relief prayed for and were improperly stricken from complaint. 

In an action to enjoin the maintenance and operation of defendant 
municipality's sewage disposal plant after the lapse of a reasonable time 
for the installation of an adequate plant, allegations that the population 
of defendant municipality had greatly increased and would continue to 
increase, and that attendance upon schools and colleges located in the 
city had greatly increased since the construction of the sewage disposal 
plant, rendering the plant inadequate, and that the increased value of 
taxable property within the city rendered the city financially able to build 
an adequate plant, are relevant and material allegations upon the ques- 
tion of plaintiff's right to the injunctive relief prayed fcr, and such alle- 
gations are improperly stricken out on defendant’s motion under C. &., 
537. 


Apreat by plaintiff from Clement, J., at May Term, 1936, of 
CatrawBa. Reversed. 

This action was heard on defendant’s motion that certain paragraphs 
be stricken from the complaint on the ground that the allegations con- 
tained in said paragraphs are improper, irrelevant, and immaterial, and 
are collateral matters which could not be evidentiary on the trial of the 
action, and if allowed to be read in the presence of the jury might be 
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used to the prejudice of the rights of the defendant. The motion was in 
writing and was made before the time allowed by statute for answering 
the complaint had expired. The motion was allowed. 

From the order that certain designated paragraphs be stricken from 
the complaint, in accordance with the motion of the defendant, the plain- 
tiff appealed to the Supreme Court, assigning errors in the order. 


Chas. W. Bagby and C. David Swift for plaintiff. 
R. H, Shuford for defendant. 


Connor, J. It appears from a recital in the order from which the 
plaintiff has appealed to this Court, that the motion of the defendant 
was allowed by the court in its discretion. The motion was made in 
writing before the time allowed by statute for answering the complaint 
had expired. The motion was not addressed to the discretion of the 
court, but was made by the defendant as a matter of right. The order 
allowing the motion is therefore subject to review by this Court on 
plaintiff's appeal, notwithstanding the recital therein that the motion 
was allowed by the court in its discretion. C.S., 5387. Hosvery Mill v. 
Hosiery Mills, 198 N. C., 596, 152 8. E., 794. 

The sufficiency of the allegations of a complaint to constitute a cause 
of action on which the plaintiff is entitled to relief is not presented by 
a motion made by the defendant that certain designated allegations be 
stricken from the complaint, on the ground that said allegations are 
improper, irrelevant, and immaterial. That question can be presented 
only by a demurrer to the complaint, either in writing or ore tenus. 
C. S8., 511 (6). The motion under the provisions of C. 8., 537, concedes 
that there are facts alleged in the complaint which are sufficient to con- 
stitute a cause of action. Only the propriety, relevancy, or materiality 
of the allegations sought to be stricken from the complaint are brought 
in question by the motion, which ought to be allowed only when the 
allegations are clearly improper, irrelevant, or immaterial. Ordinarily, 
the plaintiff has the right to state his cause of action in his complaint, 
as he sees fit or as he may be advised. The allegations may be admitted 
or denied by the defendant in his answer. 

It is alleged in the complaint in this action that the plaintiff owns a 
tract or parcel of land situate near the corporate limits of the defendant; 
that a creek runs by or through plaintiff’s land; that for several years, 
raw sewage has been and is now discharged by the defendant from its 
sewage disposal plant into this creek; that the waters of this creek, 
which flow by or through plaintiff’s land, are polluted by this raw 
sewage; and that by reason of the deposit of this raw sewage on or near 
plaintiff’s land, plaintiff has suffered and will continue to suffer injuries 
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to her property which have resulted and will continue to result in 
damages to the plaintiff in large sums. 

It is further alleged in the complaint that the sewage disposal plant, 
which is now and which has been maintained by tke defendant for 
several years, is wholly inadequate for the disposal of the raw sewage 
collected by the defendant within its corporate limits. 

Two causes of action are alleged in the complaint. 

On her first cause of action, the plaintiff prays judgment that she 
recover of the defendant damages for the injuries to her property which 
she has suffered prior to the commencement of this action by reason of 
the maintenance and operation by the defendant of its inadequate 
sewage disposal plant, and that the defendant be restrained from further 
maintaining and operating its sewage disposal plant, after the lapse of 
a sufficient time for the defendant to make the said plant adequate for 
the disposal of sewage collected by defendant within its corporate limits, 
without injury to the land of the plaintiff. 

On her second cause of action, the plaintiff prays judgment that she 
recover of the defendant damages for permanent injuries to her prop- 
erty which have resulted and will result from the taking of said prop- 
erty by the defendant under its right of eminent domain. 

On the facts alleged in her complaint the plaintiff is entitled to the 
relief which she seeks on both the causes of action alleged therein. See 
Anderson v. Waynesville, 208 N. C., 37, 164 8. E., 583. In the opinion 
in that case it is said that the right to recover damages for injuries done 
prior to the commencement of the action is not essentially inconsistent 
with a subsequent injunction. “A nuisance may be abated in the same 
action in which damages are recovered.” Hale on Torts, 466. 

In the paragraphs which have been ordered stricken from the com- 
plaint it is alleged in substance that since the construction of the sewage 
disposal plant which the defendant now maintains and operates within 
its corporate limits, the population of the defendant has greatly increased 
and will continue to increase; that schools, colleges,-and churches are 
located within the corporate limits of the defendant, and that attendance 
upon these schools, colleges, and churches has greatly increased since the 
construction by the defendant of the sewage disposal plant which it now 
maintains and operates, and that such attendance wil] continue to in- 
crease; that by reason of the increased value of the taxable property, 
real and personal, situate within its corporate limits, the defendant is 
now able financially to construct, maintain, and operate an adequate 
sewage disposal plant, by levying a small tax on its property owners; 
and that plaintiff’s land has been rendered undesirable for residential 
purposes by the maintenance and operation by the defendant of its 
present inadequate sewage disposal plant. These allegations, although 
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made in language which the defendant thinks is somewhat oratorical, 
are not improper, irrelevant, or immaterial, nor can it be held that as a 
matter of law the reading of these allegations to the court, at the trial 
of the action, and in the presence of the jury, will be prejudicial to the 
rights of the defendant. 

In his brief filed in this Court, the learned counsel for the defendant 
says that “the defendant under other circumstances would freely admit 
the truth of the fine things said about its growth, development, and 
advantages.” In reply it may be said that there are no circumstances 
under which the truth can be hurtful to anyone. 

There is error in the order. It is 

Reversed. 





STATE vy. MARSHALL PUERTT. 


(Filed 4 November, 19386.) 


1. Criminal Law Ic: L f— 

Remarks of the court in the presence of the jury which tend to dis- 
credit a witness will be held for reversible error upon appeal of the 
injured party, but when such remarks are made during defendant’s cross- 
examination of a State’s witness, defendant cannot be prejudiced thereby 
and his exception thereto cannot be sustained. C. 8., 564. 


2. Homicide G c—Dying declarations must have been made by person for 
whose death defendant is being prosecuted. 


The rule permitting testimony of dying declarations is an exception to 
the hearsay rule, and such exception does not extend to the admission of 
a dying declaration of a person whose death is not the basis of the prose- 
cution, although he was mortally injured in the same fight in which the 
person was killed for whose death defendant is being prosecuted, and 
although such declarations relate to the fatal combat. 
3. Criminal Law I g— 
An exception to the charge cannot be sustained when the charge is not 
prejudicial when read contextually as a whole. 
4, Same— 
The failure of the charge to contain certain contentions of defendant 


will not be held for error in the absence of an apt request by defendant 
for such special instructions. 


AppEaL by the defendant from Clement, J., at June Term, 1936, of 
Burke. No error. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
J. B. Riddle, Jr., and Mull & Patton for defendant, appellant. 
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Scuencr, J. After the solicitor had announced that he would not 
ask for a conviction of murder in the first degree, the defendant was 
convicted of manslaughter upon a bill of indictment charging the murder 
of Walter Puett. 

The evidence tended to show a fight between the deceased, Walter 
Puett, on the one side, and the defendant Marshall Puett, brother of the 
deceased, and Lee Puett, son of the defendant, on the other side. Both 
Walter Puett and Lee Puett received mortal wounds from which they 
died the following day. 

Ersilie Clark, a daughter of Walter Puett, was called as a witness for 
the State, and testified in effect that she went to the scene of the difficulty 
and saw Cleve Workman “wring” the hammer out of the hand of the 
defendant, and that the defendant “picked up the pistol and drawed it 
on me” and “shot twice.” In the record of the cross-examination of this 
witness, Ersilie Clark, appears the following: “When [ first heard the 
noise of the difficulty on that day I was sitting on the porch of my 
father’s home stringing beans; like there is a fence here and I live only 
a little further, and this difficulty was down in the corn patch. Q. Is it 
1 mile or 4% mile? A, It is not either. By the court: Mr. Patton, I 
think you are wasting your time, for it is a known fact that a woman 
has no conception of distance; whether she is educated and intelligent or 
an uneducated woman; they just do not seem to be able to estimate dis- 
tances. By Mr. Patton: Your Honor, I wish to except to the statement 
just made. By the Court: Gentlemen of the jury, do not pay any 
attention to what I said about women not having any conception of 
distance; forget about it; I do not want to prejudice the case. To the 
foregoing remark by the court to counsel for the defendant, in the pres- 
ence and hearing of the jury, the defendant excepts. This constitutes 
the defendant’s Exception No. 2.” 

The appellant in his brief contends that “the distance witness was 
from the scene of the difficulty was material and relevant, bearing upon 
her credibility as to what she saw, and the remarks of the court amounted 
to an expression of opinion prejudicial to the cause of the prisoner,” and 
was in violation of C. S., 564. While the statute prohibits the judge 
from giving an opinion as to whether “a fact is fully or sufficiently 
proven,” such an opinion, if expressed by the judge, must be an opinion 
adverse to the interest of the appellant in order to avail him upon 
appeal. The opinion expressed by his Honor as to the inability of 
women to estimate distance, if it had any effect, had the effect of lessen- 
ing the strength, or of minimizing the weight of the testimony of the 
witness, who was a witness for the State, and therefore, if there was any 
error, it was prejudicial to the interest of the State, and not to that of 
the defendant. The rule is clearly expressed in these words: “Any 
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remarks of the presiding judge, made in the presence of the jury, which 
have a tendency to prejudice their minds against the unsuccessful party, 
will afford ground for reversal of the judgment.” Perry v. Perry, 144 
N. C., 328 (330). To constitute reversible error, an expression of 
opinion on the part of the court must be prejudicial to the interest of the 
appellant. This assignment of error cannot be sustained. 

The defendant introduced as a witness Dr. J. B. Riddle, the attend- 
ing physician of Lee Puett, who testified, in the absence of the jury, as 
follows: “I told him (Lee Puett) he was going to die and that I wanted 
what we call a death-bed statement, and explained what that was to him. 
He said he realized it was all up with him. I asked him to tell me 
from the start up what happened, and he said he came by his uncle’s 
house and his uncle (Walter Puctt, the deceased) came out and said, 
by God, I want pay for my corn that the cattle had destroyed, and he 
told him to come to town or that he would pick men and let them decide 
and he would pay it, and that he had started to where his father (Mar- 
shall Puett, the defendant) was working on the fence between the pasture 
and corn where the cattle had been breaking through, so he went to 
where his father was and his uncle followed and said, by God, I would 
have settled it, and his uncle jerked his pistol out and shot him, and he 
said that then he hit his uncle with a pipe something like this, he and 
his father, and that his father and his uncle went together and fell, and 
that his father was under the bottom, as I recall it, and that his father 
called to him to get the gun, and that he, Lee, grabbed the gun and shot, 
but he said he did not know whether he hit him or not. That was the 
statement the boy made to me just as near as I can remember it. Lee, 
at the time of making this statement, was absolutely conscious, but was 
gradually bleeding to death; he was in a dying condition and did die 
soon after.” 

The objection of the State to this testimony was sustained, and the 
defendant excepted, and makes this exception the basis for an assign- 
ment of error. This assignment of error presents the question as to 
whether the dying declaration of one who was engaged in the fatal 
combat, but for whose death the defendant is not on trial, is competent 
evidence in behalf of the defendant. 

The general rule in the trial of criminal cases requires the witnesses 
to appear in person and submit to cross-examination. The admission 
of the dying declaration of the deceased, in behalf of the defendant as 
well as in behalf of the State, S. v. Mttchell, 209 N. C., 1, in the trial 
of the person charged with the unlawful homicide of the declarant is an 
universally recognized exception to the general rule, but this exception 
has never been extended so as to include the dying declarations of others 
than the person for whose unlawful homicide the prisoner is on trial. 
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Such dying declarations are only admissible where the death of the one 
making them is the subject of the trial, and the circumstances of the 
death are the subject of the declarations. Wharton’s Criminal] Evidence, 
Vol. 1, sec. 544, page 886. “To render dying declarations admissible in 
evidence, they must have been made by the victim in a case of homicide 
where the death of the declarant is the subject of the charge and where 
the circumstances of the death constitute the subject of the declarations.” 
People v. Cox, 840 Ill., 111, 172 N. E., 64, and cases there cited. See, 
also, Commonwealth v. Stallone (Penn.), 126 Atl., 56, and Westberry 
v. State (Ga.), 164 S. E., 905. This assignment of error cannot be 
sustained. 

We have examined the other exceptions to the admission and exclusion 
of evidence brought forward in the brief and find no prejudicial error. 

We have also examined those assignments of error which assail various 
excerpts from the charge, as well as except to the failure to include in 
the charge certain contentions and legal principles. We are of the 
opinion, and so hold, that when the charge is read contextually and as a 
whole, it is free from reversible error, and in the absence of any requests 
for the presentation of any omitted contentions or legal principles their 
omission cannot be held for error. 

No error, 





R. O. ABERNETHY v. W. W. BURNS et at. 
(Filed 4 November, 19386.) 


1. Appeal and Error C b— 

Where appellant duly makes out and serves his statement of case on 
appeal within the time allowed, and appellee fails to except and file 
countercase, appellant’s statement of case becomes the ‘case on appeal.” 
C. S., 648. 


2. Appeal and Error E g— 
Where appellee does not except and file countercase to appellant’s state- 
ment of case on appeal, appellant’s statement of case, having become the 
“case on appeal,” imports verity, and the Supreme Court is bound thereby. 


8. Appeal and Error J d— 


Where plaintiff appellant’s statement of case on appeal becomes the 
“case on appeal” through failure of appellee to file countercase, and the 
record thus constituted contains evidence sufficient to sustain plaintiff's 
causes of action when viewed in the light most favorable to him, a judg- 
ment as of nonsuit entered in the court below must be reversed on appeal. 
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4. Judgments K f— 
A judgment rendered in proceedings coram non judice is yoid, and may 
be attacked either directly or collaterally. 
5. Judgments L d— 
A void judgment will not support a plea of estoppel by judgment. 
6. Malicious Prosecution A d— 
A nolle prosequi is a sufficient termination of a prosecution to support 
an action for malicious prosecution based thereon. 
7. Malicious Prosecution A a— 


The distinction between an action for malicious prosecution and one 
for abuse of process is that malicious prosecution is based upon malice 
in causing process to issue, while abuse of process lies for the improper 
use of process after it has been issued, and in the former plaintiff must 
prove malice, want of probable cause, and termination of the prosecution. 


APPEAL by plaintiff from Clement, J., at May Term, 1936, of Catawsra. 

Civil action to recover damages for alleged (1) malicious prosecution, 
(2) abuse of process, (3) trespass, and (4) wrongful conversion. 

The answer denies the material allegations of the complaint, sets up 
estoppel by judgment, and pleads the statute of limitations. 

From a judgment of nonsuit, entered at the close of plaintiff’s evi- 
dence, he appeals, assigning errors. 


R. O. Abernethy, in propria persona, for plaintiff, appellant. 
J. iL. Murphy, D. M. McComb, Jr., and Thos. P. Pruitt for defend- 
ants, appellees. 


Stacy, C. J. This is the same case that was before us at the Spring 
Term, 1934, reported in 206 N. C., 370, 173 S. E., 899. There it was 
said in regard to the plaintiff, a layman, trying his own lawsuit: “He 
may not get to first base, but he is entitled to come to the bat.” Con- 
tinuing the simile, he did come to the bat at the May Term, 1936, and 
was called out on strikes. He again appeals, complaining at the rulings 
of the umpire. 

In his application to appeal in forma pauperis, plaintiff avers he “1s 
advised by two counsel learned in the law that there was error of law in 
the ruling of the court below.” Just why he is advised and not repre- 
sented by counsel is not apparent, unless, perhaps, the advice given was 
of the curb-stone variety or gratuitous kind. 

A word about the record: Plaintiff was allowed forty days within 
which to prepare and serve his statement of case on appeal, and the 
defendants given forty days thereafter to serve countercase or file excep- 
tions. The plaintiff duly served his case within the time. No excep- 
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tions were filed by the defendants and no countercase was served by 
them. The plaintifi’s statement of case, therefore, became the “case on 
appeal.” C.S., 643; S. v. Ray, 206 N. C., 736, 175 8. E., 109; 9. v. 
Humphrey, 186 N. C., 5338, 120 S. E., 85; Carter v. Bryant, 199 N. C., 
704,155 8. E., 602; Barber v. Justice, 188 N. C., 20, 50S. E., 445. It 
is far from ‘‘a concise statement of the case,” and doubtless out of line 
with what transpired before the trial court, nevertheless, the defendants, 
by their silence or failure to return it with objections, have consented 
that “it shall be deemed approved.” C.S8., 643. It imports verity, and 
we are bound by it. S. v. Brown, 207 N. C., 156, 176 S. E., 260. The 
defendants say in their brief, “Unless the Court is thoroughly familiar 
with the history of all this litigation, it would be very difficult, from the 
record and appellant’s brief, to know at times what he is talking about.” 
This is quite true. The record is involved, couched in infelicitous terms, 
and difficult to comprehend. The conciseness of the transcript, as well 
as its clarity, doubtless would have been aided by a counter-statement of 
the case. But the time for this has passed. 8S. v. Ray, supra. We 
must take it asitis. S.v. Humphrey, supra. 

Without undertaking to detail the evidence in the peculiar language 
of the record, suffice it to say plaintiff and his witnesses seem to testify, 
in substance, and apparently without objection: (1) That plaintiff was 
arrested on a false charge of trespass at the instance of the defendants; 
(2) that he was abused and mistreated by the officers on instructions 
from Little and Burns, the defendants; (3) that he was assaulted by 
defendants’ agent, while under indictment; (4) that the trial in the 
municipal court was coram non judice,; (5) that on appeal to the Supe 
rior Court, a nolle prosequi was entered; (6) that plaintiff has been 
greatly injured thereby, undergone “great suffwring,” etc.; and (7) that 
the action is not barred by the statute of limitations. 

Thus, on the record as it appears here, the plaintiff’s evidence, taken 
in its most favorable light, would appear to be sufficient to carry the case 
to the jury. The proceeding in the municipal court, if, indeed, it were 
coram non judice, was a nullity, and the judgment rendered therein void. 
Greene v. Stadiem, 197 N. C., 472, 149 S. E., 685; S. v. Baxter, 208 
N. C., 90,179 S. E., 450. Of course, we do not say such is the case— 
only that there is evidence on the record tending to show it. A void 
judgment may be attacked either directly (Oliver v. Hood, 209 N. C., 
291, 1838 WN. C., 657), or collaterally. Dunn v. Wilson, ante, 493; 
McKee v. Angel, 90 N. C., 60. It could not avail as the basis for a plea 
of estoppel. Harrell v. Welstead, 206 N.C., 817, 175 S. E., 283. Hence, 
the case of Price v. Stanley, 128 N. C., 38, cited and relied upon by 
defendants, is not controlling. 
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The nolle prosequt, subsequently taken in the Superior Court, was a 
sufficient termination of the prosecution to support an action for mali- 
cious prosecution based thereon. Dickerson v. Refining Co., 201 N. C., 
90, 159 S. E., 446; Winkler v. Blowing Rock Innes, 195 N. C., 673, 
143 S. E,, 214. 

There is this distinction between an action for malicious prosecution 
and one for abuse of process. In the former, it is necessary to allege and 
to prove three things, not required in the latter: (1) Malice, (2) want of 
probable cause, and (3) termination of proceeding upon which action is 
based. Wright v. Harris, 160 N. C., 542, 76 S. E., 489; Ludwick v. 
Penny, 158 N. C., 104, 73 8. E., 228; Stanford v. Grocery Co., 148 
N. C., 419, 55 S. E., 815; R. RB. v. Hdw. Co., 188 N. C., 175, 50S. E,, 
571; Lockhart v. Bear, 117 N. C., 298, 23 8. E., 484; Jackson v. Tel. 
Co., 139 N. C., 347, 51 S. E., 1015; 50 C. J., 612; 1 BR. O. L., 101, 
et seq. 

The distinctive nature of an action for abuse of process, as compared 
with an action for malicious prosecution, is that the former lies for the 
improper use of process after it has been issued, and not for maliciously 
causing process to issue. 1 Am. Jur., 176; Marten v. Motor Co., 201 
N. C., 641, 161 8. E., 77; Griffin v. Baker, 192 N. C., 297, 184 S. E., 
651; Lockhart v. Bear, supra. 

Speaking to the subject in Klander v. West, 205 N. C., 524,171 S. E., 
782, 1t was said: “In an action for abuse of process, it is not necessary 
to show malice, want of probable cause, or termination of the action; 
the two essential elements are the existence of an ulterior purpose and 
an act in the use of the process not proper in the regular prosecution of 
the proceeding. The act must be willful. Carpenter v. Hanes, 167 
IN: C0512” 

The whole matter is thoroughly discussed, with full citation of author- 
ities, in Carpenter v. Hanes, supra, and Wright v. Harris, supra. It 
would serve no useful purpose to elaborate it further here. 

Reversed. 


STATE v. J. B. EDMUNDSON. 


(Filed 4 November, 1936.) 


1. Criminal Law L f— 


Even if evidence that aceused left the State after the commission of 
the crime is erroneously admitted on the ground that it tended to show 
flight, its admission cannot be held prejudicial when accused testifies at 
the trial fully explaining the reasons for his leaving the State. 
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2. Same— 

The exclusion of evidence offered for the purpose of impeaching a 
witness cannot be held prejudicial when other evidence tending to im- 
peach the witness upon the same ground is later admitted without 
objection. 

3. Criminal Law L a— 


On appeal in a criminal prosecution, the Supreme Court is limited to 
matters of law or legal inference. 


AppraL by defendant from Sinclair, J., at May Term, 1936, of 
Wayne. No error. 

The defendant J. B. Edmundson was tried at May Term, 1936, of 
the Superior Court of Wayne County on an indictment which was re- 
turned by the grand jury at April Term, 1933, of said court, in which 
he was charged with the murder of Pinkney Smith on or about 1 April, 
1933, in Wayne County. 

The jury returned a verdict that the defendant is guilty of murder in 
the second degree. 

From judgment that he be confined in the State’s Prison for a term of 
not less than ten or more than fifteen years, the defendant appealed to 
the Supreme Court, assigning as error the admission of evidence offered 
by the State, the exclusion of evidence offered by the defendant, and 
instructions of the court in its charge to the jury. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State, 
N. W. Outlaw and Berkeley & Colton for defendant. 


Connor, J. This action was first tried at November Term, 1935, of 
the Superior Court of Wayne County. The defendant was convicted of 
murder in the second degree. He appealed from the judgment on said 
conviction to this Court, assigning errors in the trial. His appeal was 
heard at Spring Term, 1936. The judgment was reversed, and a new 
trial ordered for error in the instruction of the court tc the jury. See 
S. v. Edmundson, 209 N. C., 716, 184 S. E., 504. 

The action was again tried at May Term, 1936, of the Superior Court 
of Wayne County. The defendant was again convicted of murder in 
the second degree. He has appealed to this Court from the judgment on 
his second conviction, contending by his assignments of error that there 
were errors in the trial which resulted in his conviction. His assign- 
ments of error on this appeal have been carefully considered. They 
cannot be sustained. The evidence at the second trial was substantially 
the same as at the first trial. This evidence was submitted to the jury 
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under a charge which is in accord with the opinion of this Court on the 
former appeal, and is free from error. The judgment must be afhrmed. 

The defendant contends that there was error in the admission of ev1- 
dence offered by the State showing that the defendant left his home in 
Wayne County, with his brother, immediately after the homicide, and 
went to the State of New York, where he remained until his return to 
Wayne County during the month of September, 1935. This evidence, 
even if erroneously admitted as tending to show flight, was not preju- 
dicial to the defendant, who, as a witness in his own behalf, testified that 
he went to the State of New York to accompany his brother, who had 
shot and killed the deceased, and remained there because he had secured 
a good job there. 

The defendant further contends that there was error in the exclusion 
of evidence tending to impeach the testimony of Dr. Rose, a witness for 
the State. The exclusion of this evidence, even if its exclusion was 
erroneous, was not prejudicial to the defendant. Other evidence tend- 
ing to impeach the witness was admitted and submitted to the jury. 
The evidence excluded tended to show that Dr. Rose, on the trial of the 
brother of the defendant for the murder of Pinkney Smith, had testified 
that his death was caused by the pistol shot wound and that the wound 
on the neck of the deceased, inflicted by a knife, was superficial. Evi- 
dence to this effect, to which there was no objection by the State, was 
admitted by the court and submitted to the jury. 

The court in its charge to the jury submitted every contention of the 
defendant as to the facts which the jury might find from the evidence, 
and instructed the jury as to the law applicable to such facts. We find 
no error in these instructions, 

The defendant was only fifteen years of age at the time of the homi- 
cide. All the evidence at the trial showed that if the defendant cut the 
deceased with a knife, and thereby inflicted a wound which caused or 
contributed to the death of the deceased, as found by the jury, he did so 
while the deceased and his brother were struggling on the floor of the 
schoolhouse, with the deceased on top of his brother. We think the 
jury might well have found from all the evidence that if the defendant 
is guilty of an unlawful homicide, he is guilty of manslaughter only. 
We cannot hold, however, as a matter of law or of legal inference, that 
there was error in the trial, which resulted in a conviction of the defend- 
ant of murder in the second degree. Every contention favorable to the 
defendant was submitted to the jury who rejected these contentions and 
sustained the contentions of the State. We find no error in the trial and 
must, therefore, affirm the judgment. 

No error. 
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E. V. OLDHAM y. SEABOARD AIR LINE RAILWAY COMPANY Et At. 
(Filed 4 November, 1936.) 


1. Railroads D b—Plaintiff’s testimony held not to disclose contributory 
negligence in going upon crossing when he knew train was approaching. 
Plaintiff testified that he stopped his automobile and looked succes- 
sively in each direction, before attempting to traverse defendant’s grade 
crossing, that he saw some freight cars on the north apparently standing 
still, but heard no whistle or bell, that he saw no train from the south, 
that he was familiar with the crossing and knew that a fagman was due 
to be stationed there, that he started across and the flagman ran out 
looking to the south, and that he then thought the train was approaching 
from the south, stalled his car on the first rail, and was struck by a 
freight train backing from the north. Held: Plaintiff’s testimony that he 
thought the train was approaching from the south referred to his appre- 
hension after he had started across, and does not disclose that he went 
upon the crossing when he knew a train was approaching, and defend- 
ant’s motion to nonsuit on the ground of contributory negligence was 
properly denied. 
2. Same—Failure of flagman to give warning of danger is implied invita- 
tion to motorist to cross. 


Where a flagman stationed at a crossing is absent and the person driv- 
ing the car is familiar with the crossing and knows that the flagman is 
due to be there, or when the flagman is present and is not giving any 
warning of danger, the motorist may rely upon sucb fact as an implied 
invitation to cross and an assurance of safety, but ke may not rely 
exclusively thereon, but such fact may be considered in determining 
whether the motorist used due care under the circumstances, 


Apprat by defendants from Williams, J., at March Term, 1936, of 
LEE. 

Civil action to recover damages for alleged negligent injury to plain- 
tiff and his automobile. 

The facts are these: Plaintiff was injured 5 May, 1934, at a grade 
crossing 1n Sanford, N. C., when his automobile collided with a shifting 
freight train operated by the defendants. Plaintiff was familiar with 
the crossing. He looked in both directions before entering upon the 
tracks, He saw some freight cars on his right (north), apparently 
standing still, but saw no engine and heard no bell or whistle; saw no 
train on his left (south). Plaintiff knew a watchman was due to be 
stationed at the crossing. Just as his front wheels reached the first rail, 
the watchman came running out, looking south, threw up his “Stop” 
sign, and caused plaintiff to choke down his car. While in this position, 
defendant’s freight train, coming from the north, backed over the cross- 
ing, struck plaintifi’s car, carried it seventy or eighty feet before stop- 
ping, demolished the car, and injured plaintiff. 
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On cross-examination, plaintiff testified: “I saw the watchman look- 
ing to the south and I thought the train was coming from the south, but 
it was coming from the north. . . . JI thought the train was on the 
main line. It was not on the main line, but was on the first track.” 

The usual issues of negligence, contributory negligence, and damages 
were submitted to the jury and answered in favor of the plaintiff. 

Judgment on the verdict, from which the defendants appeal, assigning 
as error the refusal of the court to nonsuit on plaintiff’s own testimony. 


Gavin & Jackson and K. R. Hoyle for plaintiff, appellee. 
J.C. Pittman and Varser, McIntyre & Henry for defendants, appel- 


lants. 


stacy, C. J. Does the plaintiff’s alleged contributory negligence bar 
a recovery as a matter of law? The answer is “No.” Jancoln v. &. f., 
207 N. C., 787, 178 S. E., 601. The issue was for the twelve. 

Defendants have apparently misinterpreted plaintiff’s testimony. He 
does not say he knew the train was approaching before going upon the 
crossing. His statement, “I thought the train was coming from the 
south,” has reference to what he thought after his car had choked down 
or stopped, due to the direction in which the watchman was looking 
when he ran out with his stop sign. 

The pertinent principle was stated by Hoke, J.,in Shepard v. f. R., 
166 N. C., 539, 82S. E., 872, quoting with approval from 338 Cye., 1028, 
as follows: “Where a railroad company maintains a flagman, gates, or 
other signals of warning at a railroad crossing, whether voluntarily or 
by law or custom, the public generally has a right to presume that these 
safeguards will be reasonably maintained and attended, and in the ab- 
sence of knowledge to the contrary, the fact that the gates are open, or 
automatic bells not ringing, or that the flagman 1s absent from his post 
or, if present, is not giving a warning of danger, is an assurance of 
safety and an implied invitation to cross upon which a traveler familiar 
with the crossing may rely and act within reasonable limits, on the pre- 
sumption that it is safe for him to go on the crossing. The extent to 
which a traveler may rely on such assurance is a question of fact, and 
while ordinarily the same degree of care and vigilance is not required of 
a traveler under such circumstances as otherwise, he has no right to rely 
exclusively upon such circumstances, nor will such presumption or assur- 
ance excuse the traveler from using every reasonable precaution that an 
ordinarily prudent man would use under lke circumstances. Such facts 
as the absence or presence of a flagman, or that the gates are open, or 
that the automatic bells are ringing or not ringing, are merely facts to 
be considered in determining whether the traveler exercises the degree 
of care required in attempting to cross,” 
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The same rule was also applied in the cases of Parker v. R. R., 181 
N. C., 95,106 S. E., 755; Barber v. R. R., 198 N. C., 691, 188 S. E., 17; 
and Johnson v. R. R., 163 N. C., 4381, 79 S. E., 690. 

The negligence of the defendants is not seriously disputed. The 
watchman was “out of pocket” as plaintiff approached the crossing. If 
he had been attentively on duty at that time, the injury might not have 
occurred. Shepard v. R&R, &., supra; Finch v. RK. B., 195 N. C., 190, 
141 8. E., 550. 

The case of Pett v. BR. #., 203 N. C., 279, 166 S. E., 67, cited and 
relied upon by defendants, is easily distinguishable by reason of differ- 
ent fact situations. In the cited case, the plaintiff drove upon the 
crossing without looking to his left, the direction from which a fast 
passenger train was approaching, while in the instant case the plaintiff 
looked in both directions before entering upon the crossing. In like 
manner, the case of Rimmer v. R. R., 208 N. C., 198, 179 S. E., 758, 
may be distinguished. 

The plaintiff filed a petition for certiorari to correct the charge in 
accordance with the judge’s letter. The defendants consent that the 
correction may be made as requested, and no point is made in respect 
thereof. 

No error. 





J. T. PRITCHETT, Truster, v. J. C. TOLBERT, SHERIFF or CALDWELL 
COUNTY. 


(Filed 4 November, 1936.) 


1. Assignments for Benefit of Creditors B a—Judgment held not a prefer- 
ence within meaning of C. S., 1611. 


A judgment duly rendered by a court of competent jurisdiction against 
a debtor assigning his property to a trustee for the benefit of creditors is 
not a transfer or conveyance of property by the assignor, although the 
judgment is rendered within four months prior to the assignment to the 
trustee, and the judgment is not a preference prohibited by C. S., 1611, 
and will not be declared void upon suit of the trustee. 


2. Assignments for Benefit of Creditors C c—Execution on personalty 
prior to registration of deed of assignment creates prior lien. 


Where a valid judgment is rendered within four months prior to an 
assignment for benefit of creditors by the judgment debtor, and execution 
is issued thereon and personal property of the debtor levied upon prior 
to the registration of the deed of assignment, the judgment is a lien upon 
the personal property levied upon prior to the title of the trustee in the 
deed of assignment. 
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AppraL by defendant from Warlich, J., at May Term, 1936, of 
CALDWELL. Reversed. 

This is an action to restrain and enjoin the defendant from proceed- 
ing under executions which were issued to him as sheriff of Caldwell 
County by the clerk of the Superior Court of said county to satisfy 
certain judgments which were rendered against J. Roy Moore and Mrs. 
Lillie Moore, trading as Lenoir Book Store, in favor of certain of their 
creditors. 

It is alleged in the complaint that the judgments on which the execu- 
tions were issued were rendered and docketed in the office of the clerk 
of the Superior Court of Caldwell County within four months next 
preceding 6 May, 1936, and that the executions which are now in the 
hands of the defendant were issued on said day. 

It is further alleged in the complaint that on 6 May, 1936, J. Roy 
Moore and Mrs. Lillie Moore, trading as Lenoir Book Store, executed 
a deed of assignment by which they conveyed to the plaintiff J. T. 
Pritchett, trustee, all their property, real and personal, for the benefit of 
their creditors, and that plaintiff has accepted the trusts imposed upon 
him by said deed of assignment, and is now engaged in the performance 
of his duties as trustee under the said deed. 

The action was heard on an order which was duly served on the de- 
fendant to show cause, if any he had, why the temporary restraining 
order made in the action should not be made permanent. 

At the hearing, it was found by the court that the judgments on which 
the executions now in the hands of the defendant were issued were all 
rendered and docketed in the office of the clerk of the Superior Court of 
Caldwell County within four months next preceding the date of the deed 
of assignment executed by J. Roy Moore and Mrs. Lillie Moore, trading 
as Lenoir Book Store, to the plaintiff. On this finding, the court was 
of opinion that both the judgments on which the executions were issued 
and the executions in the hands of the defendant are void, and accord- 
ingly ordered and adjudged that the defendant be and he was restrained 
and enjoined from proceeding under the executions issued on said judg- 
ments. 

The defendant excepted and appealed to the Supreme Court, assigning 
error in the judgment. 


W. H. Strickland for plaintvff. 
Thomas L. Warren and B. F. Williams for defendant. 


Connor, J. At the trial of this action in the Superior Court, the 
plaintiff contended that the judgments on which the executions in the 
hands of the defendant were issued, having been rendered and docketed 
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in the office of the clerk of the Superior Court, within four months pre- 
ceding the date of the voluntary deed of assignment for the benefit of 
creditors, which was executed by the judgment debtors to the plaintiff, 
were preferences, under C. S., 1611, and for that reason were void. This 
contention was sustained by the judge. In this there was error. 

C. S., 1611, is as follows: “It is the duty of the trustee to recover, 
for the benefit of the estate, property which was conveyed by the grantor 
or assignor in fraud of his creditors, or which was conveyed or trans- 
ferred by the grantor or assignor for the purpose of giving a preference. 
A preference, under this section, shall be deemed to have been given 
when property has been transferred or conveyed within four months 
next preceding the registration of the deed of trust or deed of assign- 
ment in consideration of the payment of a preéxisting debt, when the 
grantee or transferee of such property knows or has reasonable ground 
to believe that the grantor or assignor was insolvent at the time of 
making such conveyance or transfer.” 

There is nothing in this statute to sustain the content:on of the plain- 
tiff. Where a judgment for the recovery of money has been rendered 
by a court of competent jurisdiction, and the judgment has been duly 
docketed in the office of the clerk of the Superior Court of the county in 
which the judgment was rendered, the judgment is not a preference 
under the provisions of C. S., 1611, although within four months after 
the date of its rendition or docketing, the judgment debtor executes a 
voluntary deed of assignment for the benefit of his creditors, by which 
he conveys all his property, real or personal. 

The judgment in the instant case is reversed. The action is re- 
manded to the Superior Court of Caldwell, where such further proceed- 
ings may be had as either of the parties may desire. 

If, in the instant case, as alleged by him in his answer, the defendant 
levied upon the personal property described in the complaint, under the 
executions in his hands, prior to the registration of the deed of assign- 
ment under which the plaintiff claims title to said property, the judg- 
ments on which the executions were issued are liens upon said personal 
property, from the date of the levy, having priority over the plaintiff’s 
title to said property. In that case, the temporary restraining order 
should be dissolved. 

Reversed. 
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STATE v. DAVID WITHERSPOON. 


(Filed 4 November, 1936.) 


1. Criminal Law G r— 

Where the State relies upon the testimony of the prosecuting witness 
as to the identity of accused as the perpetrator of the crime charged, it 
is competent for defendant to impeach the credibility of the prosecutrix by 
evidence tending to show that she is mentally deficient or abnormal. 

2. Criminal Law G i— 

A nonexpert may testify from his knowledge and observation of the 
person in question as to such person’s mental condition, including strength 
of memory, the weight and credibility to be given such testimony being 
for the jury to determine from the witness’ intelligence and his means of 
knowledge and observation of the person in question. 

3. Criminal Law I i— 

The competency of a witness is a matter for the court, but the credi- 
bility of the witness is for the jury, so that a witness having sufficient 
mental capacity to be a competent witness may be impeached by a showing 
of mental deficiency as bearing upon the credibility of the witness. 


Apprax by defendant from Warlick, J., at February Term, 1936, of 
CALDWELL. 

Criminal prosecution, tried upon indictment charging the defendant 
with rape. 

The record discloses that on Monday night, 10 February, 1936, the 
prosecuting witness, a young white woman, was assaulted and ravished 
by a colored man, or Negro, near the East Harper Avenue school build- 
ing in the town of Lenoir. 

On the following day, Tuesday, about 1:30 p.m., the defendant and 
another Negro boy by the name of Marshall Hood, were carried to the 
home of the prosecutrix for identification: “She said she did not believe 
either one of them was the one,” so testifies the officer, “and as we turned 
to go, this darky here (defendant) thanked her.” 

The defendant was then released, but rearrested later that afternoon 
and carried before the prosecutrix again the next morning. She testi- 
fies: “When I got to see him the next morning, I said the minute I saw 
him ‘that is him,’ without stopping to wait and see. . . . After the 
officers left with him, I decided Witherspoon was the one that assaulted 
me. . . . J amsure now that Witherspoon is the man that assaulted 


The prosecution offered to show by the constable or officer, admittedly 
not an expert, but who knew the prosecutrix “pretty well,” that in his 
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opinion she was “mentally abnormal” or “not a normal girl mentally.” 
Objection; sustained; exception. 

Verdict: Guilty. 

Judgment: Death by asphyxiation. 

Defendant appeals, assigning errors. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Thomas L. Dysard and Hal B. Adams for defendant. 


Stacy, C.J. Ina prosecution for rape, where the question of identity 
is the principal issue involved, is it competent to impeach the credibility 
of the prosecuting witness by showing that she is mentally deficient or 
abnormal? The answer is, Yes. S. v. Ketchey, 70 N. C., 624; S. v. 
Vernon, 208 N. C., 340, 180 S. E., 590; 70 C. J., 763; 28 R. C. ioe 617; 
Note, 82 A. S. R., 95, Compares. v. Tonkin 208 N. C., 740, 182 S. E., 
324, 

The principle is fully illustrated in the case of 9. v. Rollins, 118 
N. C., 722, 18 S. E., 394, where it was said: “The third exception is 
well taken. John Jones, on behalf of the State, had testified as an eye- 
witness to the homicide, and had stated that he was not drunk when it 
occurred. Had this been pertinent only to impeach his character, his 
answer would have been conclusive, S. v. Roberts, 81 N. C., 605. But 
it went rather to his capacity to know and remember with accuracy what 
took place. It was error, therefore, to exclude proof offered to show that 
he was ‘very drunk on that occasion.’ It would have served to contradict 
him and to impair the credit to be given to his evidence, and would have 
been somewhat corroborative of the prisoner’s theory of self-defense. 
When a witness had testified as an eye-witness to a transaction, it would 
be competent to show that during the occurrence he was asleep or insensi- 
ble, and, of course, also that he was very drunk.” 

Again, in Isler v. Dewey, 75 N. C., 466, a witness by the name of 
Samuel Smith was introduced, and testified on behalf of the plaintiff. 
The defendant then called a witness, who, over objection, was allowed 
to testify that “the memory of the witness Smith was below medium.” 
This evidence was held to be competent, the Court saying: “Ever since 
Clary v. Clary, 24 N. C., 78, it has been considéred that all persons, and 
not experts alone, can give their opinion as to the mental capacity of the 
maker of a will or deed, and on the same reasoning they may do so as to 
a person who has been introduced as a witness in the cause on the trial. 
Bailey v. Pool, 35 N. C., 404. A person entirely without memory is 
Incompetent as a witness, and if his memory is weak naturally or has 
been impaired by disease or age his testimony will naturally have less 
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weight with a jury than if his memory were sound and unimpaired. To 
prove of a witness that his memory is weak is a legitimate way of 1m- 
peaching his testimony, and the opinions of those who know him may be 
resorted to for that purpose.” 

We were told on the argument the court’s ruling was based upon the 
belief that a nonexpert could not testify to the poor memory of a witness. 
The law is otherwise. Harris v. Aycock, 208 N. C., 523, 181 S. E., 554. 
It is well settled that anyone who has observed another, or conversed 
with him, or had dealings with him, and a reasonable opportunity, based 
thereon, of forming an opinion, satisfactory to himself, as to the mental 
condition of such person, is permitted to give his opinion in evidence 
upon the issue of mental capacity, although the witness be not a psychia- 
trist or expert in mental disorders. S. v. Keaton, 205 N. C., 607, 172 
S. E., 179; White v. Hines, 182 N. C., 275, 109 S. E., 31; 8. v. Turner, 
143 N. C., 641, 57 S. E., 158; Whitaker v. Hamilton, 126 N. C., 465, 
35 8. E., 815. 

Any witness who has had opportunity of knowing and observing the 
character of a person, whose memory or mental capacity is assailed or 
brought in question, may not only depose to the facts he knows, but may 
also give in evidence his opinion or belief as to the strength of mind of 
the person under review, founded upon such knowledge and observation, 
and it is for the jurors to ascribe to his testimony that weight and credi- 
bility which the intelligence of the witness, his means of knowledge and 
observation, and all the circumstances attending his testimony, may in 
their judgment deserve. Clary v. Clary, 24 N.C., 78. 

It is conceded that the prosecuting witness is competent to give evi- 
dence in the case. S. v. Satterfield, 207 N. C., 118, 176 8. E., 466; 
Lanier v. Bryan, 184 N.C., 285, 1148. E., 6. It is not her competency, 
but her credibility, that is assailed. S. v. Hxum, 138 N. C., 599, 50 
S. E., 288. The two are not the same thing. A person may be a com- 
petent witness and yet not a credible one. Competency is a question for 
the court; credibility a matter for the jury. S. v. Beal, 199 N. C., 278, 
154 8S. E., 604. 

There are other exceptions appearing on the record worthy of consid- 
eration, but as they are not lkely to occur on another hearing, we shall 
not consider them now. ‘The prisoner is entitled to the benefit of the 
evidence erroneously excluded. 

New trial. 
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MRS. MILDRED EXUM, ADMINISTRATRIX OF JOE EXUM, v. N. BAUMRIND 
AND Wire, SADIE BAUMRIND. 


(Filed 4 November, 1936.) 


1. Automobiles C c: C j—-Speed in excess of forty-five miles per hour on 
highway is prima facie negligence, but not negligence per se. 


Plaintiff’s evidence tended to show that her intestate, who had owned 
and operated his motorcyele for only thirty days, was driving at a rate 
of fifty or sixty miles per hour and had just come around a curve at the 
time of the collision. Held: Under the provisions of N. C. Code, 2621 
(46), such speed is prima facie evidence of negligence, but not negligence 
per se, and defendants’ motion to nonsuit for that plaintiff’s evidence 
showed contributory negligence as a matter of law was properly denied. 

2. Appeal and Error E b— 

Where the charge is not in the record, it will be presumed on appeal 

that appropriate instructions were given the jury. 
Stacy, C. J., dissenting. 


Connor, J., concurs in dissent. 


AppeEa by the feme defendant from Spears, J., at June Term, 1936, 
of Greene. Affirmed. 


K. A. Pittman and L. I. Moore for plainitff, appellee. 
Finch, Rand & Finch and Walter G. Sheppard for defendant, appel- 
lant, 


Scuenck, J. This was an action for the alleged wrongful death of 
the plaintiff’s intestate, caused by a collision on a State Highway between 
a motorcycle upon which the intestate was riding and an automobile 
owned and driven by the appellant. 

A nonsuit was entered as to the defendant N. Baumrind, from which 
no appeal was taken. 

The action, as it related to the defendant Sadie Baumrind, was tried 
upon the usual issues of negligence, contributory negligence, and damage. 
The jury answered the issues in favor of the plaintiff, and from judg- 
ment based on the verdict the defendant Sadie Baumrind appealed, 
assigning as error the refusal of the court to grant her motion for judg- 
ment as in case of nonsuit made when the plaintiff had introduced her 
evidence and rested her case and renewed after all the evidence on both 
sides wasin. ©. S., 567. 

On the argument it was conceded that there was sufficient evidence of 
the defendant’s negligence to carry the case to the jury, but it was 
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earnestly argued that the plaintiff’s own evidence established the con- 
tributory negligence of her intestate, and that upon authority of Holton 
v. fe. &., 188 N. C., 277, and similar cases, the motion for judgment as 
in case of nonsuit should have been granted. 

While there was evidence introduced by the plaintiff, as well as by 
the defendant, tending to establish the contributory negligence of the 
intestate, we cannot hold as a matter of law that such evidence did estab- 
lish such contributory negligence. 

All the evidence tended to show that the collision occurred as the 
defendant attempted to drive her automobile around and past another 
automobile approaching a curve and going in the same direction, and 
that she was unable to get by the other automobile so as to pull her auto- 
mobile back to her right side of the road before the intestate, coming in 
the opposite direction on his motorcycle, collided with her automobile on 
her left side and on his right side of the road. 

The evidence introduced by the plaintiff and relied upon by the de- 
fendant to prove the plaintiff out of court was to the effect that the 
intestate had owned and operated a motorcycle for only thirty days, and 
that when the collision between his motorcycle and the defendant’s auto- 
mobile took place he was driving the motorcycle at a rate of fifty or 
sixty miles per hour, and had just come around a curve. While prior 
to the enactment of sec. 4, ch. 311, Public Laws 1935 (N. C. Code of 
1935 [Michie], sec. 2621 [46]), the operation of a motor driven vehicle 
upon the highways of the State at a greater rate of speed than forty-five 
miles per hour was unlawful, and therefore negligence per se, since said 
enactment such operation is only prima facie evidence of negligence, and 
for that reason it was proper for his Honor to submit the issue as to 
contributory negligence to the jury, under appropriate instructions. 
The charge not being contained in the record, it is presumed that such 
appropriate instructions were given to the jury. 

There is some evidence in the record that the intestate slackened the 
speed of his motorcycle before colliding with the plaintiff’s automobile. 

There are no assignments of error except the one to the refusal of the 
court to grant the motion for judgment as in case of nonsuit, and since 
this cannot be sustained the judgment of the Superior Court must be 

Affirmed. 


Stacy, C. J., dissenting: I think it should be held as a matter of 
law that plaintifi’s intestate was contributorily negligent. “He came 
around the curve . . . between 50 and 60 miles an hour, : 
and there was plenty of room for him to go between us”’—so testified 
plaintiffi’s own witness. Instead of taking the path of safety, he seems 
to have followed his “bicycle eye” and drove directly into the defend- 
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ant’s Buick car. “As the Buick came around, he commenced blowing, 

, threw up his hands, and it made a curious fuss like he cut it 
eee ae is the only evidence, offered by the plaintiff, to show what 
plaintiff’s intestate did as he approached the defendant’s car. 

An inexperienced operator of a motorcycle who drives it upon the 
highway, around a 45-degree curve at 50 or 60 miles an hour, is certainly 
driving “at a speed greater than is reasonable and prudent.” Davis v. 
Jeffreys, 197 N. C., 712, 150 S. E., 488. This is in violation of the 
statute intended and designed to prevent injury to persons or property. 
Godfrey v. Coach Co., 201 N. C., 264, 159 S. E., 412. The positive 
provision of the statute is, that “No person shall drive a vehicle on a 
highway at a speed greater than 1s reasonable and prudent under the 
conditions then existing.” 

Plaintiff’s intestate’s negligence, in order to bar a recovery, need not 
be the exclusive or sole proximate cause of the injury. It is enough if it 
contribute to the injury. Wright v. Grocery Co., ante, 462; Construc- 
tion Co, v. A. R., 184 N. C., 179, 113 S. E., 672. 


Connor, J., concurs in dissent. 





WACHOVIA BANK AND TRUST COMPANY vy. JOHN A, LINDSAY Et At. 
(Filed 4 November, 1936.) 


1. Wills E d—Devise and bequest of property for life with limitation over 
to a class vests title in remainder in the class upon death of testator. 


Testator left all his property, real and personal, to his wife for her life 
or until she remarried, with provision that upon termination of her inter- 
est two-thirds of the estate should be distributed to those who would 
have been his heirs and distributees had he -not made the will. Held: 
The limitation over vested in testator’s heirs and distributees immediately 
upon his death, and the persons entitled to take should be determined as 
of his death and not as of the death of his widow. 


2. Wills E f—Where property is divided prior to termination of life estate 
children of vested remaindermen have no interest upon death of life 
tenant, 


The will in question devised and bequeathed all testator’s property to 
his wife for life, with vested remainder over in two-thirds of the property 
to testator’s next of kin. Prior to the termination of the life estate, the 
property was divided in proceedings approved by the court, the widow 
taking one-third and the next of kin living at testator’s death taking two- 
thirds. Each of the next of kin receiving a share of the estate in the 
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proceedings died prior to the widow’s death. Held: Only those answering 
the roll of the class at the time of testator’s death took under the will, 
and their children and grandchildren have no interest in the estate re- 
maining at the time of the widow’s death. 


ApprEaL by answering defendants from Stack, J., at July Term, 1934, 
of Ranpoupn. 

Civil action for construction of will. 

The record discloses that Dr. A. Fuller, of Randolph County, died 
15 December, 1906, leaving a last will and testament, which is now the 
subject of controversy between or among some of the parties litigant. 

The item which gives rise to this controversy is as follows: 

“Item Second: I give, devise and bequeath all my estate and effects 
both real and personal, including all moneys on hand and all debts due 
me to my beloved wife Julia C. Fuller, for the term of her natural life 
or during her widowhood, and upon her second marriage or death, 
whichever shall occur first, that all said property and effects, shall be 
disposed of as follows, that is to say, two-thirds thereof to be divided 
among those who would have been my heirs and distributees had I not 
made this will, my said wife not included, and the remaining third to 
my said beloved wife Julia C. Fuller her heirs and distributees in fee 
simple forever.” 

In 1907, a division of the estate of the testator was had between the 
widow and “those who would have been my heirs and distributees had I 
not made this will’—a brother, a sister, and a nephew—living at the 
time of testator’s death, and said division and settlement was duly ap- 
proved by order of court in a proceeding brought for the purpose. 

The brother, sister, and nephew of the testator, parties to said pro- 
ceeding, are all dead, and the appealing defendants herein are their 
children and grandchildren. 

The testator’s widow never married again, and died in August, 1933. 

It is the contention of the appealing defendants that under the second 
item of the will in question, the “heirs and distributees” of the testator, 
who ultimately take the “two-thirds of all said property and effects,” are 
to be determined at the death of the widow, and not as of the death of 
the testator. From an adverse ruling on this point, said defendants 
appeal, assigning error. 


Manning & Manning and J. A. Spence for plaintiff, appellee. 
L. T. Hammond, J. V. Wilson, and Walter D. Siler for defendants, 
appellants, 


Stacy, C. J. Are those “who would have been” the testator’s “heirs 
and distributees,” had he died intestate, and who are designated as the 
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ultimate takers of two-thirds of his property, to be ascertained and deter- 
mined as of the date of his death, or at the time of the death of the life 
tenant? The answer is, At the death of the testator. Witty v. Witty, 
184 N. C., 375, 144 S. E., 482; Dizon v. Pender, 188 N. C., 792, 125 
S. E., 623; Baugham v. Trust Co., 181 N. C., 406, 107 S. E., 431. 

Had the testator died without making a will, undoubtedly his heirs 
and distributees would have been determined as of the date of his death, 
for as said by Blackstone: “An heir is he upon whom the law casts an 
estate immediately on the death of the ancestor.” II Blk., ch. 14; Welch 
v. Gibson, 193 N. C., 684, 188 S. E., 25; Yelverton v. Yelverton, 192 
N. C., 614, 1385 S. E., 632. To hold otherwise would be to take from 
such words their ordinary and natural meaning and give to them an 
artificial or hypothetical significance. Jenkins v. Lambeth, 172 N. C,, 
466,90 S. E., 513; 69 C. J., 262; 23 R. C. L., 549. It is only when the 
testator uses such words in a different sense—which, of course, he may 
do—that they are given the artificial signification intended by him. 
Scales v. Barringer, 192 N. C., 94, 183 S. E., 410; Bowen v. Hackney, 
136 N. C., 187, 48 S. E., 633. 

Speaking to the general rule in Bullock v. Downes, 9 H. L. Cases, 1, 
Lord Campbell said: “Generally speaking, where there is a bequest to 
one for life, and after his decease to the testator’s next of kin, the next 
of kin who are to take are the persons who answer that description at 
the death of the testator, and not those who answer that description at 
the death of the first taker. Gifts to a class, following a bequest of the 
same property for life, vest immediately upon the death of the testator. 
Nor does it make any difference that the person to whom such previous 
life interest was given is also a member of the class to take on his death.” 

In interpreting the present will, the court below applied the general 
rule, and in this we find no error. 

Moreover, it appears that the parents and grandparents of the appeal- 
ing defendants have heretofore received the very property in controversy 
in a division and settlement with the widow, on the assumption and 
belief that they were entitled to same as vested remaindermen. This 
settlement was approved by order of court, in a proceeding brought for 
the purpose, and it will not be disturbed, because in @ Limitation by way 
of remainder to a class, the law calls the roll of the class immediately 
upon the vesting of the estate, and those who can answer, take. Fulton 
v. Waddell, 191 N. C., 688, 1382 S. E., 669. At the call of the roll in the 
instant case, the brother, sister, and nephew of the testator answered. 
They alone took. So said the law in 1907. So says it now. 

Affirmed. 


Or 
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MRS. JOHN W. CARLTON, Wipow or JOHN W. CARLTON, DECEASED, 
EMPLOYEE, Vv. BERNHARDT-SEAGLE COMPANY, EMPLOYER, and THE 
TRAVELERS INSURANCE COMPANY, CARRIER. 


(Filed 4 November, 19386.) 


1. Master and Servant F i— 

Where each of the essential facts found by the Industrial Commission 
is supported by competent evidence, the findings are conclusive on appeal, 
even though some incompetent evidence was also admitted upon the 
hearing. 

2. Master and Servant F b— 

Evidence that an employee was carrying dynamite over a slick, rough 
road in the performance of his duties, that he twisted his ankle, causing 
severe sprain and other internal injuries proximately resulting in his 
death, is sufficient to sustain findings that his death resulted from an 
accident arising out of and in the course of his employment. 

3. Master and Servant F d: Evidence H f— 

Testimony of the wife of an employee as to his expressions of bodily 
feeling tending to show the progress of the injury is competent upon the 
hearing upon the question of whether the accident proximately caused his 
death. 

4. Master and Servant F d: Evidence E d— 


The report signed by the manager of an incorporated employer and filed 
with the Industrial Commission as required by N. C. Code, 8181 (vvv), is 
competent upon the hearing and statements contained therein not within 
the personal knowledge of the manager are competent as an admission 
against interest. 


AppEAL by defendants from Warlick, J., at May Term, 1936, of 
CatpweLt. Affirmed. 

Heard upon defendants’ appeal from the North Carolina Industrial 
Commission, awarding compensation for death of plaintiff’s husband, 
John W. Carlton, found to have resulted from an injury by accident 
arising out of and in the course of his employment. 

From judgment affirming the award of the Industrial Commission, 
defendants appealed to this Court. 


B. F. Williams for plaintiff, appellee. 
Sapp & Sapp for defendants, appellants. 


Devin, J. The single question presented by this appeal is whether 
there was competent evidence to sustain the award. 

If the findings of fact of the Industrial Commission are supported by 
competent evidence, they are conclusive upon appeal. Southern v. 
Cotton Mills, 200 N. C., 165. 
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The defendants, however, contend that the evidence offered was incom- 
petent, and therefore insufficient to support the award. In Brown v. 
Ice Co., 208 N. C., 97, Brogden, J., speaking for the Court, used this 
language: “Obviously, if all the testimony offered by a claimant, tending 
to show an injury sustained in the course of his employment, was hear- 
say and incompetent, no finding based upon such testimony could be 
upheld.” 

While some of the evidence offered in the instant case might fall 
within the category of hearsay, there was competent evidence sufficient 
to establish the essential facts found. 

The report made by M. R. Bernhardt, manager of employer (an 
unincorporated firm), pursuant to section 8181 (vvv), Michie’s Code of 
1935, sets out facts sufficient to show that the deceased, an employee, 
twisted his ankle, causing severe sprain or other internal injury to his 
right ankle; that this happened while he was carrying a case of dyna- 
mite over a rough, slick road, engaged in his regular line of duty at the 
time, and that the injury was by accident arising out of and in the 
course of his employment; and there was evidence of the wife as to the 
character of the injury and as to expressions of bodily feeling on the 
part of the deceased, showing the progress of the injury (Howard v. 
Wright, 173 N. C., 399); and the opinion of the medical expert that the 
death proximately resulted from the injury. 

The report of the accident, made by the employer, was competent. 
Russell v. Orl Co., 206 N. C., 341; 71 C. J., 1073. Even if the report 
signed by M. R. Bernhardt contained some statements of fact not of his 
personal knowledge, it was competent as a declaration against interest. 
Tapp v. Dibrell, 184 N. C., 546; 71 C. J., 1073-4. 

Affirmed. 





REMUS WALLACE vy. ZEB V. WALLACE Et At. 


(Filed 4 November, 1986.) 


1. Estoppel B a— 


Where a party announces in open court that he is not attacking the 
validity of the mortgage involved in the action, but will rely solely upon 
his contention of payment, he is bound by the admission, and judgment 
in his favor declaring the mortgage void is error. 


2. Mortgages A a: Guardian and Ward D a— 


Since title is deemed to be in the ward when a guardian takes a deed 
or mortgage for the ward, whether a mortgage executed by an individual 
to himself as guardian is void for want of proper parties, quere. 
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Appear by plaintiff from Grady, J., at February Term, 1936, of 
Lenoir. 

Civil action to recover on promissory note and to foreclose mortgage. 

The facts are these: 

1. On 1 July, 1925, Zeb V. Wallace and wife executed to “Zeb V. 
Wallace, Guardian of Remus Wallace,” note in the sum of $834.00, due 
in slx months, and to secure the payment of same, executed and regis- 
tered mortgage on 100 acres of land situate in Lenoir County. The 
relation between said guardian and ward was that of father and son. 

2. On 24 September, 1927, when Remus Wallace became of age, he 
had a settlement with his guardian, and the same was duly recorded in 
the clerk’s office—said note and mortgage being turned over to Remus 
Wallace—and reciting: “This settlement is made in part by notes now 
in my possession.” 

3. Thereafter, on 4 March, 1929, and again on 25 July, 1930, Zeb V. 
Wallace and wife executed notes, secured by deeds of trust on said land, 
to C. A. Broadway. 

4, In this action to recover on the guardian’s note of $834.00 and to 
foreclose mortgage given as security therefor, the defendant C. A. 
Broadway pleads the settlement between the plaintiff and his guardian 
as payment, and “announced, in open court, that he was not attacking 
the validity of the note or hen, but that he was only taking the position 
that the indebtedness had been paid and that the lien should be can- 
celed because of the payment of the indebtedness.” 

5. The court held as a matter of law that the mortgage given to secure 
the guardian’s note was void, “basing his conclusion, in part, upon the 
case of Gorham v. Meacham, 63 Vt., 231, which holds specifically that a 
mortgage deed made by a man to himself as ‘Executor of A. W. Gor- 
ham’s Estate’ is absolutely void.” 

6. Verdict and judgment upon plaintifi’s note, as against the makers, 
without security, from which the plaintiff appeals, assigning errors. 


Jesse A. Jones for plaintiff, appellant. 
John G. Dawson and Rouse & Rouse for defendant Broadway, ap- 
pellee, 


Stacy, C. J. The jury found against the defendant Broadway upon 
his plea of payment. He announced in open court that he was not 
attacking the validity of plaintiff’s lien. Nevertheless, the court held 
as a matter of law that plaintiff’s mortgage was void, for want of proper 
parties, under authority of Gorham v. Meacham, 63 Vt., 231, 22 Atl, 
572, 138 L. R. A., 676. The conclusion is a non sequitur. Small v. 
Small, 74 N. C., 16; Younce v. McBride, 68 N. C., 532. 
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In the first place, the validity of plaintifi’s mortgage is not assailed on 
the present record; and in the next place, the authority cited has refer- 
ence to a mortgage executed by one to himself as “executor,” not as 
“guardian.” The rule is, that where a guardian takes a deed or mortgage 
for his ward, the title is regarded as being in the ward, rather than in 
the guardian, Small v. Small, supra, 12 R. C. L., 1123, 28 C. J., 1155, 
while a different rule may prevail as to an executor or administrator. 
11 R. C. L., 152, et seg. But, however this may be, the validity of plain- 
tifl’s mortgage is not challenged by the defendant. He specifically 
refused to do so on the trial, and we think he should be held to his plea 
and admission, or election, thus deliberately made. Reed v. Reed, 93 
N. C., 462. 


New trial. 





DOLLIE C. LUPTON, ADMINISTRATRIX, v. M. 8S. HAWKINS Et AL. 
(Filed 4 November, 1936.) 


Appeal and Error C e—Afifidavit of party appealing in forma pauperis 
must aver that counsel have advised that there is error in law in 
judgment. 

The requirements of the statute regulating appeals in forma pauperis 
are mandatory and jurisdictional, C. S., 649, and where the affidavit fails 
to aver, as required by the statute, that appellant is advised by counsel 
learned in the law that there is error in matter of law in the decision of 
the lower court, the appeal must be dismissed, nor is tere authority for 
granting an appeal upon such affidavit. 


AppEAL by plaintiff from Spears, J., at March Term, 1936, of 
CARTERET. 

Civil action to recover damages for death of pla:ntiff’s intestate, 
alleged to have been caused by the wrongful act, neglect, or default of 
the defendants. 

Plaintiff’s intestate was killed in a crossing accident which occurred in 
Morehead City on the afternoon of 13 April, 1935. 

At the close of plaintiff’s evidence, the court being of opinion that 
plaintiff’s intestate was contributorily negligent on plaintiff’s own show- 
ing, sustained the demurrer to the evidence and dismissed the action as 
in case of nonsuit. 

Plaintiff gave notice of appeal in open court, and was allowed to 
appeal in forma pauperis upon certificate of counsel and affidavit that 
she “is unable, by reason of her poverty, to make the deposit or to give 
the security required by law for said appeal.” 
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Ward & Ward for plaintiff, appellant. 
Moore & Moore for defendants, appellees. 


Stacy, C. J. The Court is without jurisdiction to entertain the 
appeal, due to the defective affidavit upon which plaintiff was allowed 
to appeal in forma pauperis, and the same is dismissed on authority of 
Riggan v. Harrison, 203 N. C., 191, 165 8. E., 358; Hanna v. Timber- 
lake, 203 N. C., 556, 166 S. E., 733; and Honeycutt v. Watkins, 151 
N. C., 652, 65 S. E., 762. 

The plaintiff does not aver in her affidavit, as required by C. S., 649, 
that she “is advised by counsel learned in the law that there is error in 
matter of law in the decision of the Superior Court in said action.” The 
requirements of the statute are mandatory, McIntire v. McIntire, 203 
N. C,. 631, 166 S. E., 732, and jurisdictional, Powell v. Moore, 204 
N. C., 654, 169 S. E., 281, “cand unless the statute is complied with, the 
appeal is not in this Court, and we can take no cognizance of the case, 
except to dismiss it from our docket.” Honeycutt v. Watkins, supra. 

There is no authority for granting an appeal in forma pauperis with- 
out proper, supporting affidavit. Powell v. Moore, supra; 8. v. Stafford, 
203 N. C., 601, 166 8S. E., 784. 

Appeal dismissed. 


STATE v. G. W. BATTS. 
(Filed 4 November, 1936.) 


1. Criminal Law G m—Evidence of defendant’s commission of other like 
offenses held competent when intent is essential element of offense 
charged. 

In this prosecution defendant was charged with conspiring with others 
to damage his car with intent to defraud the insurance company. A 
witness was permitted to testify that on a former occasion he had seen 
defendant willfully damage another automobile belonging to him and that 
defendant had made claim for such damage. Held: Testimony of defend- 
ant’s commission of a like offense on a prior occasion was competent on 
the question of intent constituting an essential element of the offense 
charged. 


2. Criminal Law I g— 
An exception by defendant to the court’s statement of the contentions 
of the State will not be sustained when defendant fails to call the matter 
to the court’s attention in apt time. 
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AprEaL by defendant from Grady, J., at June Term, 1936, of Lenozr. 
No error. 

The defendant was convicted on one count in the bill of indictment 
charging him and others with criminal conspiracy to wreck and damage 
an automobile, the property of defendant, with intent to defraud the 
insurance company. 

From judgment pronounced on a verdict of guilty, defendant Batts 
appealed. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Sutton & Greene and John G. Dawson for defendant. 


Devin, J. There was evidence sufficient to be submitted to the jury 
that the defendant was guilty under the count in the bill of indictment 
on which he was convicted, and the charge of the court below was free 
from error. 

But the defendant contends that in the course of the trial incompetent 
testimony was admitted, over his objection, warranting a new trial. 

Defendant assigns as error the admission of testimony of a State’s 
witness that he had seen the defendant deliberately damage another auto- 
mobile of his on another occasion than that alleged in the bill of indict- 
ment, and that defendant made claim therefor, but this exception cannot 
be sustained on this record. The defendant was indicted for conspiracy 
to cheat and defraud. One of the elements of the offense with which the 
defendant was charged was the intent. In such case it is well established 
that evidence of other like offenses is competent. S. v. Hardy, 209 
N.C., 83; 8S. v, Maller, 189 N. C., 695; S. ». Sumons, 178 N. C., 679. 

The exceptions to the court’s charge to the jury relate to statements 
of the contentions of the State, as to which the judge’s attention was not 
called at the time. S.v. Johnson, 207 N. C., 273. The contention that 
the charge contains expressions of opinion in violation of C. S., 564, 
cannot be sustained. 

The other exceptions noted at the trial are without material signifi- 
cance. 

On the record before us, we find 

No error. 
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STATE vy. JACK ATKINSON. 


(Filed 4 November, 1936. ) 


1. Criminal Law I j— 


A motion to nonsuit under C. S., 4648, will not lie merely for failure 
of the State to offer evidence in support of a nonessential averment in 
the indictment, C. 8., 4625, when each essential element of the offense is 
supported by competent evidence. 


2. Intoxicating Liquor G a—Indictment for possession of liquor for sale 
need not allege that liquor did not bear stamp of A. B. C. Board. 


In an indictment sufficiently charging possession of liquor for the pur- 
pose of sale, C. 8., 3879, an additional allegation that the whiskey did not 
bear the stamp of the A. B. C. Board of the county is an allegation of a 
nonessential fact, and will be regarded as surplusage or as a refinement 
within the meaning of C. 8S., 46238, and the State is not required to offer 
evidence of such additional allegation. 


APPEAL by defendant from Frizzelle, J., at March Term, 1936, of 
Fics, 

Criminal prosecution, tried upon warrant charging the defendant 
with “having in his possession intoxicating liquors for the purpose of 
sale, and not bearing the stamp of the A. B. C. Board of Pitt County,” 
etc., in violation of the statute. 

The record discloses that on 25 December, 1935, two officers went to 
the home of the defendant and “found a five-gallon jug of liquor, and 
Jack Atkinson said it was his—corn whiskey.” 

There was other circumstantial evidence tending to show that the 
defendant had the liquor for the purpose of sale. 

The defendant demurred to the evidence and moved for judgment as 
of nonsuit under the Mason Act, C. 8., 4643, for that no evidence had 
been offered to support the allegation in the warrant, “and not bearing 
the stamp of the A. B. C. Board of Pitt County.” Overruled; exception. 

Verdict: Guilty. 

Judgment: Eighteen months on the roads. 

Defendant appeals, assigning errors. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
S.J. Everett for defendant. 


Stacy, C. J. The gravamen of the charge against the defendant is, 
that he kept or had in his possession, for the purpose of sale, spirituous 
liquors in violation of C. S., 3379. S. v. Langley, 209 N. C., 178, 183 
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S. E., 526. The additional allegation, “and not bearing the stamp of 
the A. B. C. Board of Pitt County,” was unnecessary and may be re- 
garded as surplusage or as a refinement within the meaning of C. S., 
4623, “A refinement is understood to be the verbiage which is frequently 
found in indictments in setting forth what is not essential to the consti- 
tution of the offense, and, therefore, not required to ke proved on the 
trial”—Gaston, J., in 8S. v. Gallimore, 24 N. C., 872. The prosecution 
was under no obligation to offer evidence of a nonessential averment. 
S. v. Guest, 100 N. C., 410, 6 S. E., 253. 

In addition to the prima facie case, arising from the possession of 
more than a gallon of spirituous liquors, S. v. Tate, ante, 168, there 
was other circumstantial evidence tending to show its possession for the 
purpose of sale. WS. uv. Rhodes, ante, 4738; S. v. Hardy, 209 N. C., 88, 
182 S. E., 831. The case was properly submitted to the jury. S. v. 
Ellis, ante, 166. 

No error, 





R. E. MARTIN y. LESTER BOYD ET AL. 


(Filed 4 November, 1986.) 


Arrest B a— 

Officers attempting to make an arrest without a warrant outside the 
district in which they are authorized to arrest without a warrant are 
liable in damages for wrongful assault in shooting plaintiff's tire in order 
to stop him. 


AprraL by defendants from Alley, J., at March Term, 1936, of 
JREDELL. 

Civil action to recover damages for wrongful assault. 

Verdict and judgment for plaintiff, damages being assessed at $200.00, 
from which the defendants appeal, assigning errors. 


A. A. Tarlton and Burke & Burke for plaintiff, appeilee. 
Zeb V. Turlington and Lewis & Lewis for defendants, appellants. 


Per Curtam. The trial court instructed the jury that under the facts 
in the instant case, the defendants did not have the right to shoot down 
plaintiff’s tire in order to stop him, Exception. 

Defendants say that had they been armed with process, this right 
would have existed, ergo the mere fact that they were not armed with 
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process would not make their conduct unlawful. The conclusion is a 

non sequitur. Holloway v. Moser, 193 N. C., 185, 186 S. E., 375. The 

defendants were outside the territory in which they are authorized to 

arrest without warrant. S. v. Sigman, 106 N. C., 728, 11 S. E., 520. 
No error. 





DEWITT JOYNER vy. T. M. DAIL anp BERT McCULLEN, Partners, 
TRADING AS DAIL & McCULLEN. 


(Filed 4 November, 19386.) 


1. Automobiles C a—Driver must ascertain that left side of road is clear 
before driving to the Jeft to pass cars going in same direction. 

Evidence that the driver of a truck, in attempting to pass ears going in 
the same direction, pulled cut in the center of the road and hit the car 
which plaintiff was driving in the opposite direction, causing damage to 
the car and injury to plaintiff, is held sufficient to be submitted to the 
jury on the question of the actionable negligence of the driver of the 
truck. N. C. Code, 2621 (55) (a). 

2. Trial E f—Misstatement of contentions must be brought to court’s 
attention in apt time to be available on appeal. 

The court, after asking counsel as to their contentions in respect to 
matters relating to one of the issues and receiving an affirmative reply 
from counsel, instructed the jury that the parties agreed that the issue 
should be answered in the affirmative. Held: If the instruction on the 
issue was not in accord with the contentions of the party, the matter 
should have been brought to the court’s attention in apt time in order for 
an exception thereto to be considered on appeal, 


Apprat by defendants from Frizzelle, J., at February Term, 1936, of 
Pirr. No error. 

This is an action for actionable negligence, brought by plaintiff 
against defendants, in which it is alleged that the plaintiff was injured 
by the negligence and carelessness of one Andrew Redmond, servant and 
employee of the defendants, in the operation of a motor vehicle on the 
public highways of Pitt County. The defendants denied the allegations 
of the complaint and pleaded contributory negligence. 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1, Was Andrew Redmond, at the time alleged in the complaint, em- 
ployed by the defendants, and acting within the scope of his employment 
in the furtherance of the business of said partnership? Answer: ‘Yes.’ 
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“2. Was the plaintiff injured by the negligence of the defendants’ 
employee, as alleged in the complaint? Answer: ‘Yes.’ 

“3. Did the plaintiff, by his own carelessness and negligence, con- 
tribute to his injury, as alleged in the answer? Answer: ‘No.’ 

“4. What damage, if any, is the plaintiff entitled to recover of the 
defendants? Answer: ‘$650.00,’ ” 

The defendants made numerous exceptions, assigned errors, and ap- 
pealed to the Supreme Court. 


Wm. J. Bundy for plaintcff. 
fh. T. Martin for defendants. 


Per Curtam. At the close of plaintifi’s evidence and at the close of 
all the evidence the defendants made motions in the court below for 
judgment as in case of nonsuit. C.8., 567. The court below overruled 
these motions, and in this we can see no error. 

The testimony of plaintiff is, in part, as follows: “I was on the high- 
way just outside of Farmville town hmit; I was driving an open Ford 
roadster; I was going from Farmville to Greenville; it was about seven 
or eight o’clock Sunday afternoon in October; Carri2 Scott and Ada 
Daniel were with me; there were several cars on the road; I was driving 
about thirty miles an hour; I was coming from Farmville going to 
Greenville; there were a line of cars and I seen this truck and made for 
the shoulder of the road and held my arm out for the back car not to 
run into me, and by the time I got my arm out it come up and got my 
arm; I don’t know what part of the truck hit me, it was done so quick; 
two of the wheels of my car were off the pavement; when I seen he was 
right on me he had come out in the center of the road to pass me and 
another car.” 

N. C. Code, 1935 (Michie), sec. 2621 (55) (a), is as follows: “The 
driver of a vehicle shall not drive to the left side of the center of a high- 
way in overtaking and passing another vehicle proceeding in the same 
direction unless such left side is clearly visible and is free of oncoming 
traffic for a sufficient distance ahead to permit such overtaking and 
passing to be made in safety.” Section 2621 (53). 

As to the first issue, the following admission is in the record: When 
the court below was charging the jury—‘“Court: Do J understand you 
to contend that the truck was not jointly owned? Mr. Martin: No, sir; 
we do not. Court: Do you contend that the driver was not acting upon 
that occasion within the scope of his employment? Ans,: No, sir. 
Court: In other words, you agree that the first issue may be answered 
‘Yes’? The court will not discuss that further, gentlemen, counsel hav- 
ing said that the jury may answer the first issue ‘Yes.’ ” 
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The exceptions and assignments of error made by defendants as to 
the charge of the court below cannot be sustained. (1) The defendants’ 
complaint to the charge is to certain contentions which the court below 
set forth as made by defendants. If they were incorrect, defendants 
should at the time have called the court’s attention to same, which was 
not done. It is too well settled that after verdict it is too late to be con- 
sidered on appeal. (2) On the question of damages there was no error. 
Shipp v. Stage Inne, 192 N. C., 475 (478-9). 

In the judgment below we find 

No error. 





HUNTER MARTIN, ADMINISTRATOR OF G. T. AUSTIN, v. A. GARLAND 
JONAS, Executor or ADOLPH GUSTAV JONAS, DECEASED. 


(Filed 4 November, 1936.) 


Receivers A a— 
The appointment of a receiver is a harsh remedy, and the applicant for 
receivership must clearly show his right to the relief, and that no other 
safe and expedient remedy is available. 


AppeaL by defendant from Warlick, J., 4 April, 1936. From Catp- 
WELL. Reversed. 

The plaintiff, at November Term, 1935, recovered judgment against 
the defendant for $1,382, and interest from 18 February, 1929. The 
plaintiff makes a motion in that cause, 2/14/1936, on behalf of himself 
and all other creditors who may come in to have a receiver appointed. 
The prayer is as follows: “(1) That an order be entered appointing a 
receiver to take imimediate charge of the estate of the said Adolph Gustav 
Jonas, with the end in view that the assets of the said estate may be 
protected and conserved to apply upon the indebtedness of the said 
estate. (2) That the receiver be authorized, directed, and empowered 
to take such steps as may be necessary to recover such assets as may have 
been sold, transferred, and conveyed in defraud of creditors. (3) For 
the costs of this motion. (4) For such other and further relief as the 
plaintiff may be entitled to in the premises.” 

The defendant answered the motion in the cause denying the material 
allegations: ‘That the motion does not state facts sufficient to constitute 
a cause of action for the appointment of a receiver. For that it appears 
upon the face of the motion that the court is without jurisdiction of the 
action, and the relief may be had only by an order of the clerk of the 
Superior Court of Caldwell County. Wherefore, this defendant, having 
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fully answered, prays the court: (a) That the demands of the plaintiff 
for the appointment of a permanent receiver in this cause be denied. 
(b) For such other and further relief as the facts may warrant, and to 
the court may seem just.” 

The court below appointed a receiver. The defendant excepted, as- 
signed error, and appealed to the Supreme Court. 


Squires & Strickland for plaintiff. 
Ervin & Butler, Polikoff & McLennan, and Vaughn & Graham for 
defendant, 


Per Curiam. There are various contentions set forth in the briefs of 
the parties to this controversy, which we need not now consider. On 
the whole record, we do not think the facts justify the eppointment of a 
receiver, 

It is said in Nezghbors v. Evans, ante, 550: “A receiver may be 
appointed where a party establishes an apparent right to property, and 
the person in possession is insolvent, and ordinarily a receiver will be 
appointed to take charge of the rents and profits during the pendency of 
the action. Plaintiff does not come within the above rule. The courts 
look with jealousy on the application for the appointment of a receiver. 
It is ordinarily a harsh remedy. The right to relief must be clearly 
shown, and also the fact that there is no other safe and expedient 
remedy. In some cases a bond 1s allowed the defendant instead of the 
appointment of a receiver. Woodall v. Bank, 201 N. C., 428.” 

For the reasons given, the judgment of the court below is 

Reversed. 





B. P. EGGLESTON, TRUSTEE, ET AL., V. GEORGE V. QUINN anv HIs WIFE, 
MABEL QUINN. 


(Filed 4 November, 1936.) 


Bills and Notes H b: Reformation of Instruments C d— Where party ad- 
mits execution of note and fails to introduce evidence on affirmative 
defense upon which he prays reformation, directed verdict for holder 
is not error. 


A party alleging that it was agreed that he should not be personally 
liable on a note executed by him, but that the maker agreed that his sole 
remedy should be by foreclosure of a deed of trust executed as security for 
the note, and that the agreement was omitted from the note and deed of 
trust by mutual mistake of the parties, and praying reformation of the 
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instruments, has the burden of proof on the issue, and when he fails to 
introduce evidence in support of such issue, and directed verdict for 
plaintiff on the note admittedly executed by defendant, is without error. 


AppEAL by defendants from Grady, J., at March Term, 1936, of 
Duriix. No error. 

This is an action to recover on notes aggregating the sum of $1,500, 
and for the foreclosure of a deed of trust by which the payment of the 
notes described in the complaint is secured. 

The defendants in their answer admit the execution of the notes and 
of the deed of trust, as alleged in the complaint. They allege that at 
the time of the execution of said notes and of the said deed of trust, it 
was agreed by and between the plaintiffs and the defendants that the 
defendants should not be held liable personally on said notes, and that 
the sole security for their payment should be the land conveyed by the 
deed of trust, and that said agreement was omitted from the notes and 
deed of trust by the mutual mistake of the plaintiffs and the defendants. 
They pray for the reformation of the notes and deed of trust. 

The only issue submitted to the jury was answered as follows: 

“At the time of the execution of the five notes and the deed of trust 
referred to in the complaint, was it understood and agreed by and be- 
tween the parties that the defendants would not be held personally 
responsible for said notes, but that the land conveyed by said deed of 
trust should be the sole security held by said plaintiffs for said debt; 
and, if so, was said agreement omitted from the contract through the 
mutual mistake of the parties, as alleged in the answer? Answer: ‘No.’ ” 

From judgment on the admissions in the pleadings and the verdict of 
the jury, that plaintiffs recover of the defendants the sum of $1,500, 
with interest from 9 March, 1936, and the costs of the action, and for 
the foreclosure of the deed of trust described in the complaint, the 
defendants appealed to the Supreme Court, assigning as error the in- 
struction of the court to the jury. 


Beasley & Stevens for plaintiffs. 
Rk. D. Johnson for defendants. 


Per Curtam. The burden on the issue submitted to the jury was on 
the defendants. 

There was no evidence at the trial tending to support an afhrmative 
answer to the issue, and for that reason there was no error in the in- 
struction of the court to the jury that they should answer the issue “No.” 

The judgment 1s affirmed. 

No error, 
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MRS. BEULAH PARKS y. BARNA ALLEN, ADMINISTRATOR oF J. C, ALLEN. 
(Filed 4 November, 1936.) 


1. Bills and Notes H b—Jntroduction of note with further evidence of its 
execution and consideration entitles holder to go to the jury, although 
defendant introduces evidence that signature was a forgery. 

Where plaintiff introduces in evidence the note sued on with evidence 
of its execution by defendant's intestate, and that the note was given as 
consideration for a deed to lands executed to intestate, defendant’s evi- 
dence that the signature to the note was a forgery, and that it was not 
given in consideration for the deed, raises an issue of fact for the jury, 
and defendant's motion to nonsuit is properly denied. 

2. Appeal and Error E b— 


Where the charge of the court is not in the record, it will be presumed 
on appeal that the court correctly charged the law «applicable to the 
evidence. 


ApprraL by the defendant from Oglesby, J., at April Term, 1936, of 
Montcomery. No error. 


Paul R. Raper and B.S. Hurley for plainteff, appellee. 
L. L, Moffitt and R. T. Poole for defendant, appellant. 


Per Curtam. This was an action instituted upon an alleged note for 
$5,000, less a credit of $50.00, in which the defendant sets up the defense 
of forgery, and also the lack of consideration. The note was introduced 
by the plaintiff who introduced further evidence tending to show that the 
signature thereto was in the handwriting of the defendant’s intestate, 
J. C. Allen, and that the note was given in consideration for a deed 
from the plaintiff and her husband to the intestate for a certain tract 
of land in Biseoe Township, Montgomery County. The defendant 
offered evidence tending to show that the signature to the note intro- 
duced was not in the handwriting of his intestate, J. C. Allen, and that 
the deed, for which it was contended the note sued upon was given, bore 
a different date and named a different amount of consideration from 
said note, and was not given in consideration of said note. This adverse 
evidence raised a clear issue of fact for the jury and rendered the motion 
to dismiss the action at the close of all the evidence untenable. 

The jury returned the following verdict: “What amount, if any, is 
the defendant indebted to the plaintiff? Answer: ‘$4,950, with interest 
according to note.” 

We have examined the exceptions taken to the evidence and to portions 
of the charge and find no reversible error. 
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The charge is not set forth in full in the record, and it is therefore 
presumed that it stated in a clear and correct manner the evidence given 
in the case and declared and explained the law arising thereon. 

The judgment of the Superior Court is 

Affirmed. 





MRS. SUSAN BYRD v. J. H. WALDROP anv Wire, LOIS Z. WALDROP; 
FRANK BRIGHT anv Wirz, LUCY BRIGHT. 


(Filed 4 November, 1936. ) 


1. Pleadings D e— 
A demurrer admits relevant facts pleaded, but not the pleader’s con- 
clusions of law. 


2. Mortgages F c—Where record does not show that transfer by mort- 
gagor was to holder of notes, transferee of holder obtains good title 
in the absence of notice or want of consideration. 

Where a mortgagor transfers title to the holder of the notes secured by 
the mortgage, who bad purchased the notes from the mortgagee, and the 
holder cancels the mortgage and transfers title to a third person, the 
mortgagor has a right of action against the holder, but not against the 
purchaser from the holder in the absence of allegation that the purchaser 
had notice of the mortgagor’s equity and that the purchaser's deed was 
not supported by consideration, the record not being notice since it showed 
the cancellation of the mortgage and failed to show that the mortgagor's 
deed was made to the holder of the notes, the holder not appearing of 
record as the mortgagee. 


3. Pleadings EK d— 


Where the Supreme Court affirms the Judgment of the court below 
sustaining the demurrer of one of defendants, the decision is without 
prejudice to plaintiff's right to amend the complaint, if so advised. C.5., 
046, 


AppeaL by plaintiff from Frizzelle, J., at March Term, 1936, of 
Pitt. <Afhrmed. 


J. A. Jones for plaintiff, appellant. 
J. B. James for defendants, appellees, 


Per Curram. The plaintiff executed a mortgage on described land to 
Mrs. Louisa Wall to secure an indebtedness, evidenced by six notes pay- 
able to Mrs. Wall. This was in November, 1927. Two vears later 
defendant Waldrop advised plaintiff that he was then the owner and 
holder of the unpaid notes and demanded payment. The plaintiff, 
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unable to do so, conveyed the land to defendant Waldrop, pursuant to 
an alleged agreement between them. Subsequently, the mortgage was 
canceled of record. On 22 December, 1933, defendant Waldrop executed 
a deed for the land to Frank Bright, the deed (which appears in the 
record on appeal filed by plaintiff) reciting a valuable consideration. 
There was no allegation that defendant Bright had notice of any equity 
between plaintiff and defendant Waldrop, nor was there allegation of 
want of consideration for the deed to Bright. 

The demurrer admits the relevant facts pleaded (Ramsey v. Furniture 
Co., 209 N. C., 165), but not the pleader’s conclusions of law. McIntosh 
Prac. & Proc., sec. 445; Board of Health v. Comrs., 173 N. C., 250; 
Lane v. Graham County, 194 N. C., 723. The complaint is sufficient as 
against the defendant Waldrop, but does not allege sufficient facts to 
make out a case for the cancellation of the deed as against defendant 
Bright. On the contrary, it would seem that the record title was clear 
at the time of the conveyance to Bright, and there are no allegations of 
notice or of want of consideration so as to invalidate the deed. 

While a conveyance by a mortgagee ordinarily leaves his grantee in 
the same condition as himself, this salutary rule has no application 
where the mortgage has been canceled on the record, and where the con- 
veyance was made by one not appearing of record as mortgagee, to one 
who purchases for value and without notice. Cole v. Boyd, 175 N. C., 
555; Lockridge v. Smith, 206 N. C., 174; Bailey v. Stckes, 208 N. C., 
114, 

There was no error 1n sustaining the demurrer on the part of defend- 
ant Bright; this, however, without prejudice to right of plaintiff to 
amend her complaint if so advised. C.S., 546. 

Affirmed. 





W. HASSELL GURGANUS, VELMA L. GURGANUS, ann FRANCES V. 
GURGANUS y. BETTIE BULLOCK. 


(Filed 4 November, 1936.) 


Deeds C c——Rule in Shelley’s case held not to apply to deed in this case. 


A. deed to G. for life “and then to his heirs, if any; if no heirs, to 
return to his brothers, . . . to have and to hold during his lifetime 
and then to his lawful heirs of his body, tho, if the said G. should die 
without a lawful heir of his body, then the aforesaid tract or parcel of 
land shall return to his brothers,” is held to grant a life estate to G., the 
rule in Shelley’s case not applying, and upon his death jis children take 
title thereto in fee as against the grantee in a deed in fee executed by G. 
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APpEAL by the defendant from Sinclair, J., at September Term, 1936, 
of Pirt. Affirmed. 


S.J. Everett for plaintiffs, appellees. 
Elbert S. Peel for defendant, appellant. 


Per Curram. This is a controversy without action, submitted to the 
court under C. 8., 626. 

The salient facts are that on 9 October, 1903, George D. Gurganus and 
wife, Anis Gurganus, conveyed a certain piece and parcel of land to 
H. D. Gurganus by deed, the material parts of which are as follows: 

“That I, Geo. D. Gurganus and wife, Anis Gurganus, for the love and 
affection that the said Geo. D. Gurganus and wife, Anis, have for the 
said H. D. Gurganus, they do lend unto the said H. D. Gurganus, a 
certain tract or parcel of land unto the said H. D. Gurganus, his lifetime 
and then to his heirs, if any; if no heirs, to return to his brothers, viz.: 
(Here follows description of the land.) 

“To have and to hold during his lifetime and then to his lawful heirs 
of his body, tho, if the said H. D. Gurganus should die without a lawful 
heir of his body, then the aforesaid tract or parcel of land shall return to 
his brothers.” 

H. D. Gurganus executed a deed purporting to convey a fee simple 
title to the land described in the aforementioned deed, and the grantee 
therein held the said land under said deed until the death of the said 
H. D. Gurganus. 

H. D. Gurganus, after the execution of the aforesaid deed, died, leav- 
ing the plaintiffs as his children and bodily heirs. 

The plaintiffs agreed to sell and the defendant agreed to purchase the 
land, and the plaintiffs have tendered a deed therefor in regular form, 
properly executed, and have demanded the payment of the agreed price. 
The defendant has refused to accept the deed, contending that under the 
wording of the above quoted deed to H. D. Gurganus, he, the said H. D. 
Gurganus, took a fee simple title to the land, and that the deed which he 
subsequently executed passed a fee simple title to the land, and that the 
plaintiffs, his children and bodily heirs, have no interest therein. 

The question presented on this appeal is whether, under the above 
quoted deed to H. D. Gurganus, he took a life estate or a fee simple title 
to the land therein described. 

The defendant contends that the rule in Shelley’s case applies and that 
H. D. Gurganus took a fee simple title to the land described in the above 
quoted deed, and the plaintiffs contend that the rule in Shelley’s case 
does not apply and that H. D. Gurganus took only a life estate to said 
land. 
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His Honor was of the opinion that the rule in Shelley’s case did not 
apply, and that H. D. Gurganus took only a life estate in the land 
described and upon his death the plaintiffs, as the children and bodily 
heirs of the said H. D. Gurganus, held a fee simple title to the land, 
and adjudged “that the plaintiffs are the holders of the title to the land 
in fee and can convey title therein in fee simple, and upon the plaintiffs 
tendering a duly executed deed in fee simple, the defendant is directed 
to accept same and pay the agreed consideration.” 

Upon the authority of Puckett v. Morgan, 158 N. C., 344, and cases 
therein cited, the holding and judgment of his Honor are 

Affirmed. 





MRS. J. P. SMITH v. DR. HUGH THOMPSON, 
(Filed 25 November, 1986.) 


1. Torts C a: Physicians and Surgeons C b—Release of tort-feasors signed 
after treatment of injury by a physician held to bar action against the 
physician for alleged malpractice in treating the injury. 


In this action against a physician for alleged malpractice, the pleadings 
disclosed that plaintiff released the parties causing the accident of all 
claims growing out of the accident, including medical expenses, that the 
release was signed for a valuable consideration after plaintiff had em- 
ployed the services of defendant physician, and after his treatment of her 
constituting the basis of the claim for malpractice, and that plaintiff paid 
the physician out of money received as consideration for the release for 
his services rendered before and after the execution of the release. Held: 
The tort-feasors causing the accident would be liable for injuries resulting 
from malpractice in treating the injuries if plaintiff had exercised due 
care in the.selection of the physician, and the release, covering by its terms 
and the interpretation given it by the parties, all medical expenses in- 
curred before and after the execution of the release for the treatment of 
the injury, bars plaintiff from maintaining the action against defendant 
physician for alleged malpractice, and his motion for judgment on the 
pleadings was properly granted. 


2. Contracts B a— 


Sourts will generally adopt the construction given a contract by the 
parties thereto. 


Appar by plaintiff from Barnhill, J., at Third March Term, 1936, of 
Waker. Affirmed. 

The plaintiff brought this action for damages agains: the defendant 
for malpractice. The plaintiff was injured in a motorcycle accident on 
11 July, 1929, which resulted in a broken leg. The defendant, a physi- 
clan, was called in to treat her. 
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The defendant, in his answer, among other things, says: “It is specifi- 
cally denied that the defendant did any negligent aet or negligently 
omitted to do any act in connection with the treatment and care of the 
plaintiff, and it is speeifieally denied that the said injuries to the plain- 
tiff and her said disabilities, or any of them, were in any way caused by 
any negligent act or omission by the defendant, but, on the contrary, it 
is alleged that each and all of the said injuries and disabilities of the 
plaintiff were caused by the aforesaid automobile ace:dent, and that the 
treatment furnished by the defendant to the plaintiff had no effect upon 
the plaintiff’s said injuries or upon her general plrysical condition, except 
that the said treatment furnished by the defendant greatly lessened and 
deereased the pain, suffering, and disabilities resulting to the plaintiff 
from the said accident.” 

Tu an amended answer, allowed by the court, the defendant alleges: 
“That, as the defendant is informed and believes, and therefore alleges, 
the plaintiff was injured in an accident and collision with a motorevele, 
driven by one W, J. Andrews, while in the employment of BP. D. Gattis, 
on 11 July, 1929, and for which the said W. d. Andrews and PLD. 
Gattis were responsible and Hable, and that as a result of said accident 
and collision the pluntiff sustained a very serious injury to her lee, 
deseribed as a compound comminuted fracture of both bones of the leg, 
the large bone or tibia penetrating and protruding out of the skin ap- 
proximately two inches and being covered with dirt. That on or about 
3 October, 1929, the plaintiff executed and delivered, for valuable con- 
sideration, to the parties responsible for the said accident and collision, 
from which plaintiff’s injury resulted, to wit, the aforesaid DP. D. Gattis 
and W. J. Andrews, a release and discharge in settlement and in satisfac- 
tion of all claims which she then had or might have for any injury 
arising out of or resulting from said accident, or which might thereafter 
arise therefrom. That after the careful and skillful treatment rendered 
by the defendant, and after the date of the alleged occurrence of the 
matters complained of in the complaint, plaintiff was satisfied with the 
eare and skill employed in her treatment by the defendant, even to 
the extent that she was willing to execute the aforesaid release; and the 
defendant hereby pleads the execution of the aforesaid release by the 
plaintiff in bar of this action.” 

In answer to the amended answer, the plaintiff admits the release, 
reiterates malpractice on the part of defendant, and that it was signed on 
the fraudulent representation of defendant. ‘That he advised plaintiff 
that her hmb would be practically as good as new within a few months, 
and that at the time said release was signed releasing said P. D. Gattis and 
W. J. Andrews for their negligence in causing the original injury to her 
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limb, the said defendant wrote a letter to the then plaintiff’s attorney 
assuming the after care of plaintiff upon the payment of a further sum 
of money to him for professional services rendered and to be rendered 
in his treatment of her. Plaintiff alleges further that said amount 
which the defendant claimed was due him for his professional services 
to that time and for the after care necessary in the treatment of her limb 
was paid out of the small recovery which she received. Plaintiff alleges 
further that she never would have accepted such a small compromise 
except for the advice of the defendant, who was then her physician and 
in whose care she was. Plaintiff alleges that she had confidence in his 
statement to the effect that she would completely recover within a short 
while.” 
The release is as follows: 


“General Release. 


“IN CONSIDERATION of the sum of TWENTY-FOUR HUN- 
DRED AND NO/100 DOLLARS, received by me this 3rd day of 
OCTOBER, 1929, We, Mrs. Dora Smith and husbanc, J. P. Smith, of 
the County of WAKE and the State of NORTH CAROLINA, have 
released and discharged and do hereby for myself, my heirs, executors 
and administrators, release and discharge P. D. GATTIS and W. J. 
ANDREWS, executors and administrators, successors and assigns, of 
and from any and all claims for damages of any kind or character what- 
soever and all causes of action, claims and demands whatsoever which 
I ever had, now have, or may hereafter have by reason of personal inju- 
ries sustained by me on or about the 11th day of July, 1929, or by reason 
of any cause, matter or thing whatsoever, including all medical expenses. 
It is hereby expressly understood and agreed that it is the intention of 
the parties hereto and they do hereby settle and compromise the afore- 
said claim for damages and that the said sum of TWENTY-FOUR 
HUNDRED AND NO/100 DOLLARS, is the sole consideration of this 
release, and all agreements and understandings between the parties are 
hereto embodied and expressed therein. TITUS DONE AND SIGNED 
at the City of RALEIGH, State of NORTH CAROLINA, on this 3rd 
day of OCTOBER, 1929. 


“Tromas Rurrin, Witness, Mrs, Dora Situ, 
Raleigh, N.C. 210 South Blount Strect, 
“SELETA FEetTon, Witness, Raleigh, N.C. 

Notary Public, J. P. Situ, 

909 Citizens Nat’] Bank Bldg., 210 South Blount Street, 


Raleigh, N. OC. Raleigh, N.C.” 
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The judgment of the court below is as follows: “This cause coming 
on to be heard, and being heard before his Honor, M. V. Barnhill, and 
a jury, at the Third March Term, 1936, and upon motion by the defend- 
ant for judgment upon the pleadings, and it appearing from the plead- 
ings filed herein that on 11 July, 1929, the plaintiff suffered a broken 
left lez just above her ankle as result of collision with the motorcycle 
driven and operated by P. D. Gattis and W. J. Andrews; that the de- 
fendant herein was engaged to treat and treated the plaintiff for said 
injuries resulting from said collision; that thereafter, on or about 3 
October, 1929, and subsequent to the date of the alleged acts of the 
defendant herein complained of, which are in connection with treatment 
rendered plaintiff by the defendant for her injuries resulting from the 
aforesaid collision, the plaintiff executed and delivered to said P. D. 
Gattis and W. J. Andrews, the parties originally responsible for plain- 
tiff’s aecident and injuries complained of herein, a full release, settle- 
ment, and discharge, releasing said P. D. Gattis and W. J. Andrews 
from all lability for their negligence in causing plaintiff’s injuries and 
from any and all claims for damages of any kind or character whatso- 
ever Which she then had or might thereafter have by reason of personal 
injuries sustained by her as result of said motorcycle collision, or which 
might thereafter result from said injuries and in satisfaction of said 
claims, and the court being of the opinion that the aforesaid release and 
discharge of said P. D. Gattis and W. J. Andrews by the plaintiff, as set 
forth by defendant in his further answer and plea in bar, and admitted 
by the plaintiff, constitutes a good and sufficient release of defendant 
herein, and a bar to this action, and that the plaintiff is not entitled to 
recover anything of the defendant in this action: It is therefore consid- 
ered, ordered, and adjudged that the plaintiff take nothing of the defend- 
ant in this action, and that this action be and the same is hereby dis- 
missed, that the defendant go hence without day, and that the costs of 
this action be taxed against the plaintiff. 

(Signed) M. V. Barnuitt, 
Judge Presiding.” 


To the foregoing judgment as signed the plaintiff excepted and as- 
signed error and appealed to the Supreme Court. 


W. Brantley Womble and Rh. B. Templeton for plaintcff. 
Smith, Leach & Anderson for defendant. 


Crarxson, J. Did the court err in rendering judgment upon the 
pleadings in favor of the defendant? We think not. 

Plaintiff was injured in a motorcycle accident on 11 July, 1929. On 
3 October, 1929, represented by her counsel, plaintiff settled all her 
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claims for damages against the operators of the motorcycle which struck 
her, recelving the sum of $2,400 in full compensation for all injuries 
resulting from said collision, or which might thereafter result therefrom. 
In consideration of said settlement and compensation, olaintiff and her 
husband executed a “General Release,” witnessed by plaintiff’s counsel 
and a notary public, in which plaintiff released P. D. Gattis and W. J. 
Andrews, operators of the motoreyele, from “any and ali claims for dam- 
ages of any hind or character whatsoever and all causes of action, claims 
and demands whatsoever which I ever had, now have, or may hereafter 
have by reason of personal injuries sustained by me on cr about the 11th 
day of July, 1929, or by reason of any cause, matter or thing whatsoever, 
including all medical expenses.” Almost three years after the injury 
complained of, plaintiff brought this action, on 9 July, 1932, in forma 
pauperis, against defendant. 

The rule of law in actionable negligence cases of this kind for damages 
is Well settled. In Ledford v. Lumber Co., 183 N. C., 614 (616-17), is 
the following: “In cases like the one at bar, if the plaintiff be entitled 
to recover at all, he is entitled to recover as damages one compensation— 
in a lump sumi—for all injuries, past and prospective, in consequence of 
the defendant’s wrongful or negligent acts. These are understood to 
embrace indemnity for actual nursing and medical expenses and loss of 
time, or loss from inability to perform ordinary labor, or capacity to 
earn money. Llaintitf is to have a reasonable satisfaction (if he be 
entitled to recover at all) for loss of both bodily and mental powers, 
or for actual suffering, both of body and mind, which are the immediate 
and necessary consequences of the injury. And it is for the jury to say, 
under all the circumstances, what is fair and reasonable sum which the 
detendaut should pay the plaintiff by way of compensation for the 
injury he has sustained. The age and occupation of the injured party, 
the nature and extent of his business, the value of his services, the 
amount he was earning from his business, or realizing from fixed wages, 
at the time of the injury, or whether he was employed at a fixed salary, 
or as a professional man, are inatters properly to be considered. Rush- 
ing v. R. BR. 149 N. C., 158. The sum fixed by the jury should be such 
as fairly compensates the plaintiff for injuries suffered in the past and 
those hkely to occur in the future. The award is to be made on the 
basis of a cash settlement of the plaintiffs injuries, past, present, aud 
prospective. enny tdi diy 1Ol NoCs 5283 Pry Kh. a 159 SN. Ce. 
362." Murphy v. Lumber Co., 186 N.C, 746 (748); Cole v. Wagner, 
197 N.C, 692 (698-9) 5 Shipp v. Stage Lines, 192 N. C., 475; Campbell 
tds din, 201 Ns C., 102 (108), 

In Lane v. dt. £., 192 N. C., 287 (291-2), we find: “In Sears v. R. R., 
169 N. C., 446, it is held that where there is some evidence that as the 
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result of a personal injury, which was alleged to have been neghgently 
inflicted by the defendant on its employee, two surgical operations were 
performed, and that the second one was made necessary by reason of 
the defendant’s negligence and as a proximate result thereof, it is proper 
for the trial judge to refuse to instruct the jury that in no view of the 
ease was the defendant liable for the additional suffering, ete., caused by 
the second operation. It has further been held that where the injured 
person has received unskillful treatment by a physician or surgeon, 1n- 
creasing the damages, defendant may be lable for such consequences 
where the person injured has used reasonable care in selecting the physi- 
clan or surgeon. 17 C. J., 738, note 56, and cases cited.” 

In Sircey v. Rees’ Sons, 155 N. C., 296 (299), we find: “We cannot 
agree with the learned counsel that the plea of a release is technical and 
does not present a meritorious defense. Plaintiff thereby acknowledged 
full satisfaction of his claim, and he is entitled to have no more. Nov 
can we assent to the suggestion that a plaintiff should be allowed two 
satisfactions for one and the same demand. Such a doctrine would 
shock the moral sense and violate a cardinal maxim of the law, if not 
the defendant’s constitutional right.” At p. 302: “A plaintiff is entitled 
to but one satisfaction of his cause of action, whether but one or many 
may be lable, or whatever the form of action muy be”? Nimere ve P. &., 
189 N. C., 658 (666-7); Scott ¢. Bryan, ante, 475 (480). 

In Holland v. Utilities Co., 208 N. C., 289 (292), 1t is said: “Both 
reason and justice deeree that there should be collected no double com- 
pensation, or even over compensation, for any injury, however many 
sources of compensation there may be.” 

Plaintiff in an action for actionable neghgence against P. D, Gattis 
and W. J. Andrews, joint tort-feasors, under the law in this juris lietion 
could recover (Ledford case, supra), “as damages one compensation—in 
a lump sum—for all injuries, past and prospective, in consequence of 
defendant’s wrongful or neghgent acts. These are understood to em- 
brace Indemnity for actual nursing and medical expenses,” ete, Plain- 
tiff did not bring an action for actionable negligence, but in considera- 
tion of #2,400 made the release before mentioned. «At the time this 
release was made, the plaintiff had employed the defendant to treat her 
injuries. In law the physician’s charges were a part of any damage she 
may recover in an action for actionable neghgence. In her release for 
#2,400, she assumed to pay as part of her settlement “ineluding all medi- 
eal expenses,” the physician’s charges. This obligation was a part of 
the settlement. In fact, in her pleadings, she says: “That said amount 
which the defendant claimed was due lim for his professional services 
to that time and for the after care necessary 1n the treatment of her limb 
was paid out of the small recovery which she received.” 
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Courts will generally adopt parties’ construction of contract. Albert 
Pick & Co. v. Morehead Blutfs Hotel Co., 197 N. C,, 110. Plaintiff 
construed the contract that part of the release settlement included medi- 
cal expenses and paid the defendant physician out of the compromise 
settlement. 

In Edmonson v. Hancock (Ga.), 151 8. E. Rep., 114 (116), speaking 
to the subject, it is said: “The case of Vartin v. Cunningham, 93 Wash., 
b17, . . . is one in which the facts and pleadings were almost 
identical with those in the case at bar. In that case it appeared that 
the plaintiff had been injured in a train wreck and was attended by a 
physician in the employ of the railroad company. After the plaintiff 
released the railroad company from all liability to him arising out of 
the injury, he sued the physician for alleged negligent treatment. In 
that opinion the Court said: ‘Conceding malpractice on respondent’s 
part, as charged by the complaint, we think appellant is precluded from 
a recoyery against him. The railway company was Hable not only for 
the injury and resulting suffering of the appellant, but also for the mal- 
practice of the attending surgeon and for the expenses of medical at- 
tendauee. Having that liability in view, the company settled with him, 
paying him a substantial sum for a release from further liability. At 
the date of the release the appellant had already suffered from the alleged 
malpractice and had employed another surgeon to remedy it, to whom 
he had paid $500 for the service. These were all matters that could be 
enforced against the railway company under its lability for damages, 
and the settlement was clearly made with a view to covering all those 
elements of damages. They were known to exist by the parties to the 
release, and the settlement was made with reference to them. The 
release, having been made in full satisfaction of all existing claims, pre- 
cludes the appellant from bringing a second action for malpractice 
against the surgeon, occupying somewhat the position of a joint tort- 
feasor, to recover double compensation for what he has already been 
satisfied. It is a well settled doctrine of the law that complete satisfac- 
tion for an injury received from one person in consideration of his 
release operates to discharge all who are liable therefor, whether they 
be joint or several wrongdoers,’” citing numerous authorities. Feinstone 
ve. Allison Hospital (Fla.), 143 So., 251. The almost unanimous deci- 
sions in the nation are in accord with the position here taken. 

Plaintiff docs not bring an action for fraud or mistake to set aside 
the release she signed, but has waited nearly three years before suing 
defendant for malpractice. In Pendergrafl v. Royster, 2038 N. C., 384 
(393), it is said: “A doctor is neither a warrantor of cures nor an 
insurer.” 
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It may be that on plaintiff’s pleadings there was no actionable neghi- 
gence charged against defendant, but defendant did not demur. On the 
whole record, we think plaintiff is estopped by her release from bringing 
this action. | 

For the reasons given, the judgment of the court below is 

Affirmed. 





ERNEST F. BOHANNON, JR.. v. WACHOVIA BANK AND TRUST COM- 
PANY, EXECUTOR AND TRUSTEE OF LAURA WEBB BOHANNON, AND 
MAUDE BOHANNON TROTMAN. 


(Filed 25 November, 19386.) 


1. Appeal and Error J a— 


This appeal from the refusal of the court to set aside an order of the 
clerk for the examination of an adverse party under C. 8., 900, is held 
not premature, the appeal presenting the question of whether plaintiff's 
affidavit upon which the order was made states facts sufficient to consti- 
tute a cause of action. 


2. Wills F i—Third person wrongfully inducing testator to alter plans to 
devise person lands is liable to such person for damages. 


Plaintiff alleged that his grandfather had formed a fixed intention to 
settle a large part of his estate on plaintiff, that defendants conspired 
together to deprive plaintiff of his share of the estate, and by false and 
fraudulent representations induced his grandfather to abandon his inten- 
tion to leave plaintiff a large part of his property, and that but for such 
false and fraudulent representations plaintiff's grandfather would have 
earried out his previous intention and would have devised for the benefit 
of plaintiff a large part of the estate. Held: The facts alleged are suffi- 
cient to constitute a cause of action against defendants, the cause being 
analogous to the right of action for wrongful interference with contractual 
rights by a third person. 

3. Bill of Discovery B b— 

An order for the examination of an adverse party under C. 8., 900, may 

be granted upon proper affidavit before the filing of a complaint. 
4. Venue D a— 

Where an order for the examination of an adverse party is granted 
before the filing of the complaint, a motion for change of venue as a 
matter of right may be denied without prejudice to defendant's right to 
move for change of venue after the filing of the complaint, the right of 
defendant to object to venue, N. C. Code, 470. applying after complaint 
is filed. 


Stacy, C. J., and Connor, J., dissent. 


Appra by defendants from Cowper, Special Judge, at 14 September, 
1936, Extra Term of Mrecxienzerc. Afhrmed. 
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The summons in this action was issued 15 June, 1935, and served on 
defendants 16 June, 1936. Time for filing complaint of plaintiff was 
duly allowed. The following affidavit and amended affidavit of plaintiff 
were filed in the action: 

“Ernest F. Bohannon, Jr., plaintiff, being duly sworn, says: 

“1. That this action is brought for the recovery of damages from the 
defendants upon the ground that Laura Webb Bohannon and Mande 
Bohannon Trotman, by a conspiracy and false and fraudulent repre- 
seutatious, deprived the plaintiff of a share in the estate of F. AL. Bohan- 
non, which would have been given him except for the wrongful acts of 
the defendants; that summons has been issued in this action and an 
extension of time to file complaint has been granted to 3 July, 1936. 

“2. That the defendant Maude Bohannon Trotman, as the plaintiff is 
informed and believes, has certain facets within her knowledge, which 
faets are not otherwise available to the plaintiff, and which facts are 
material to the plaintiffs case; that it is necessary for the plaintiff to 
examine said defendant in order to obtain said information and to enable 
him to properly draft and file his complaint against the defendants in 
this action; that the said information is peculiarly within the knowledge 
of the defendant Maude Bohannon Trotman, and the pleintiff seeks said 
information in good faith for the purpose of enabling him to file his 
complaint, and that this affidavit is not made for the purpose of vexation 
or harassment. 

“Wherefore, the plaintiff prays that an order issue in this cause 
requiring the defendant Maude Bohannon Trotman to be aud appear 
before a commissioner appointed by the court and give evidence neces- 
sary and required by the plaintiff for the purpose of filing his complaint, 
and that notice issue and be served upon the defendants giving the de- 
fendants at least 5 days notice of said examination. 

Ernest F, Bonannon, Jr, Affiant. 

(Sworn to 26 June, 1936.) 


“Ernest F. Bohannon, Jr., plaintiff, being duly sworn, says: 

“1, That he has instituted this action for the recovery of damages 
from the defendants, upon the ground that Laura Webb Bohannon and 
Maude Bohannon Trotman conspired to deprive the plaintiff of a share 
of the estate of his grandfather, F. M. Bohannon, and by false and 
fraudulent representations made to the said F. M. Bohannon, and by 
fraud practiced upon him and upon this plaintiff, prevailed upon the 
said F. M[. Bohannon to change a definite plan which he had made to 
leave to the plaintiff, either by will or a trust instrumen:, a large share 
In his estate; that summons has been issued in this action. 
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le i as 


— 


“2. That the plaintiff now has information upon which to base an 
allegation in his complaint that F. M. Bohannon had formed the fixed 
intention and settled purpose of providing for the plaintiff in the dis- 
tribution of his estate, aud would have carried out this intention and 
purpose but for the wrongful acts of Laura Webb Bohannon and Maude 
Bohannon Trotman; however, the plaintiff does not know definitely 
whether or not the said F. M. Bohannon actually made a will providing 
for this plaintiff, or a trust instrument giving him a part of his estate, 
which will or trust instrument he was caused to revoke by the wrongful 
acts of the defendants, and that the facts in regard thereto are pecu- 
harly within the knowledge of the defendant Maude Bohannon Trotman, 
that said facts are material to the plaintiff’s cause and are not otherwise 
available to the plaintiff except by an examination of said defendant. 
The plaintiff has information as to certain wrongful acts and misrepre- 
sentations made by Laura Webb Bohannon and Mande Bohannon Trot- 
man caleulated to influence the said FL M. Bohannon against the plain- 
tiff, which acts were done and statements made in the presence ef other 
persons. ILowever, the plaintiff believes that other acts were done and 
statements made by Laura Webb Bohannon and Maude Bohannon Trot- 
man when no one was present except the said persons and F. M. Bohan- 
non; that the facts in regard thereto are pecullarly within the knowledge 
of the defendant Maude Bohannon Trotman, and are not otherwise 
available to the plaintiff except by an examination of said defendant, 
both F. M. and Laura Webb Bohannon being dead; that the application 
of the plaintiff heretofore made to examine the defendant Maude Bohan- 
non Trotman was made for the purpose, in good faith, of obtaining the 
information hereinbefore outlined and which is peeuharly within the 
knowledge of Maude Bohannon Trotman for the purpose of enabling the 
plaintiff to properly file his complaint, and that this amended affidavit 
is made to set out more fully the information sought, and the necessity 
therefor, and this affidavit is not made for the purpose of vexation or 
harassment. | 

“Wherefore, the plaintiff prays that the motion of the defendant 
Maude Bohannon Trotman to vacate the order of examination be denied, 
and that she be required to appear and be examined in accordance with 
the orders heretofore made herein. 

Ernest F. Bowannon, Jr.” 

(Sworn and subscribed to 27 August, 1936. ) 


Under the above set forth affidavits, an order was made by the clerk 
of the Superior Court to examine the defendant Maude Bohannon Trot- 
man. The defendants excepted and assigned crror to the order, and 
appealed to the Superior Court. The orders in the court below were 
as follows: 
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“This cause coming on to be heard before the undersigned judge 
presiding at the 14 September, 1936, Extra Term of Mecklenburg Supe- 
rior Court, upon the appeal of the defendants from the order of the 
clerk, dated 2 September, 1936, in which the clerk denied the motion 
of the defendants to set aside various orders in reference *o the examina- 
tion of the defendant Maude Bohannon Trotman, and upon a considera- 
tion of the original affidavit and the amended affidavit filed by the plain- 
tiff, the court being of the opinion that the plaintiff is entitled to examine 
the defendant Maude Bohannon Trotman, for the purpose of obtaining 
the information referred to in said affidavits to enable him to properly 
file his complaint. 

“It 1s thereupon ordered that the order of the clerk be and is hereby 
affirmed, and the motion of the defendants to set aside the orders in 
reference to the examination of the defendant Maude Bohannon Trot- 
man is denied; and it is further ordered that the commissioner heretofore 
appointed by the clerk proceed to hold said examination at the office of 
the clerk of the Superior Court of Forsyth County, or such other place 
as may be designated by the commissioner, at 11 a.m. on 16 October, 
1936, unless the time is changed by consent of the parties. This 22 
September, 1936. 

G. V. Cowper, Judge Presiding.” 


Order (of Cowper, Special J.): “This cause coming on to be heard 
before the undersigned judge presiding at the 14 September, 1936, Extra 
Term of Mecklenburg Superior Court, upon the appeal of the defend- 
ants from the order of the clerk denying the defendants’ motion for 
change of venue, and the court being of the opinion that said motion is 
prematurely made: It is thereupon ordered that the order of the clerk 
in reference to change of venue be and it hereby is denied, with leave, 
however, to the defendants to renew said motion after the complaint is 
filed. This 22 September, 1936. 

G. V. Cowrer, Judge Presiding.” 


The defendants excepted and assigned error as follows: “The judge 
of the Superior Court erred in affirming the judgment of the clerk of 
the Superior Court for Mecklenburg County denying the defendants’ 
motion that the action be removed to the Superior Court for Forsyth 
County, under section 465, C. S., for that the defendants say that it 
sufficiently appears from the application for exteusion of time in which 
to file complaint that the action is against the defendant Wachovia Bank 
and Trust Company, trustee and executor of the estate of Laura Webb 
Bohannon, deceased, in its representative and official capacity as such 
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executor and trustee, and that it is unnecessary to wait the filing of the 
complaint before making such motion. The judge presiding at said 
term of the Superior Court erred in affirming the order of the clerk of 
said court, dated 22 September, 1936, denying the motion of the defend- 
ants to sct aside various orders in reference to the examination of the 
defendant Maude Bohannon Trotman for that these defendants say that 
the affidavits on which the application for such examination was based 
are insufhicient, and also for that the application for such examination 
shows that the plaintiff is attempting to maintain this action on grounds 
not recognized by law as constituting a cause of action.” 


John M. Robinson and Hunter M, Jones for plaintiff. 
Parrish & Deal for defendants. 


Crarxson, J. (1) The plaintiff contends that the appeal from the 
order of examination 1s premature. We cannot so hold under the facts 
and circumstances of this case. 

In Ward v. Martin, 175 N. C., 287 (289-290), is the following: “A 
motion was made to dismiss this appeal on the ground that it is prema- 
ture. There are decisions of this Court holding that a party cannot 
appeal from an order to appear before the clerk to be examined under 
oath concerning the matters set out in the pleadings. Pender v. Mallett, 
122 N. C., 168; Holt v. Warehouse Co., 116 N. C., 480; Vann v. Law- 
rence, 111 N. C., 32. In the exercise of our discretion, as the point 
presented is of first importance here, we have concluded to deny the 
motion and to consider the appeal on its merits.’ Chesson v. Bank, 190 
N.C., 187. In certain cases the appeal is premature and will be dis- 
missed. Johnson uv. Mills Co., 196 N. C., 98; Brown v. Clement Co., 
203 N.C., 508. 

(2) The serious contention of defendants is that “The plaintiff’s 
application for order of examination not only fails to state a cause of 
action, but clearly shows that plaintiff cannot state a cause of action 
recognized by the law.” On this aspeet we cannot hold with the de- 
fendants. 

It is conceded by plaintiff that defendants are right if the application 
of plaintiff for the order of examination did not disclose a cause of 
action. The plaintiff contends that the following facts appear in the 
applieation: ‘f(1) The plamtiff was a grandson of F, M. Bohannon. 
(2) F. M. Bohannon ‘had formed the fixed intention and settled purpose 
of providing for the plaintiff in the distribution of his estate.” (3) 
Laura Webb Bohannon and Maude Bohannon Trotman ‘conspired to 
deprive the plaintiff of a share of the estate of his grandfather, F. M. 
Bohannon, (4) The said defendants, ‘by false and fraudulent repre- 
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sentations made to the said F. M. Bohannon, and by fraud practiced 
upon him and upon this plaintiff, prevailed upon the said F. M. Bohan- 
non to change a definite plan which he had made to leave to the plaintiff, 
elther by will or a trust instrument, a large share in his estate.’ (5) 
The said F. M. Bohannon had formed the fixed intention and settled 
purpose of providing for the plaintiff and in the distribution of his 
estate, and would have carried out this intention and purpose but for 
the wrongful acts of Laura Webb Bohannon and Maude Bohannon 
Trotman.” 

In Lewis v. Bloede, 202 Fed. Rep., 7 (15, 16, 17), (written for the 

Court by H. G. Connor, District Judge), is the following: ‘The recog- 
nition by the courts, both in England and in this country, of the right 
of action to the party injured by reason of the malicious and wrongful 
interference by third persons with contract rights is well settled. ‘The 
principle is clearly stated by Justice Brewer in Angle v. Chicago, St. 
Paul, ete., Ry. Co., 151 U. S., 1; 18, 14 Sup. Ct., 240, 245 (38 L. Ed., 
55), wherein he says: ‘It has been repeatedly held that, if one mali- 
ciously interfere in a contract between two parties, and induce one of 
them to break that contract, to the injury of the other, the party injured 
can maintain an action against the wrongdoer.’ This is but a recogni- 
tion and application of the principle: ‘That whenever a man does an 
act which, in law and in fact, is a wrongful act, and such an act as may, 
as a natural and probable consequence of it, produce such an injury, an 
action on the case will lie’ . . . It having been settled that an 
action, as for a tort, would he for a malicious—that is, wrongful— 
interference with the performance of an executory contract, the question 
naturally arose whether the principle extended to a case in which a 
third party, with like motive and without lawful excuse, by his inter- 
ference prevented one from entering into, or making, a contract. 
It is true that the right is more difficult to establish—requiring another 
link in the process of proof—than where the contract has been entered 
into. When the parties have entered into a contract, the terms of which 
are fixed, the plaintiff is only required to show the malicious interference 
and the damage proximately resulting; whereas, if the ground of com- 
plaint is that he was about to make a contract, he is required to go 
further and show that he was not only ‘about to,’ but would, but for the 
malicious interference of defendants, have entered into the contract, ete.” 
Dulin v. Bailey, 172 N. C., 608. 

In Mitchell v. Langley, 143 Ga., 827, 85 S. E., 1050, Lumpkin, J., 
at p. 1053, says: “Is it possible that where a will has been made, leaving 
a devise, a third person can fraudulently and maliciously cause the 
testator to revoke the devise, and thus cause a loss to the devisee, without 
any redress on the part of the latter? Or, if a father should make a 
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deed of gift to his son, but before delivery another should falsely and 
maliciously represent that the son was a fugitive from justice, or was in 
penal servitude, or had died without issue, and so cause the father to 
destroy the deed without delivery, could it be contended that the son 
would have no redress for the loss occasioned to him, because the deed 
had not been delivered and the title had not actually vested in him? 
And, likewise, if a member of a benefit society has caused one of his 
family to be named in a certificate as the beneficiary thereof, can it be 
successfully contended that a third party can, by malicious and fraudu- 
lent representations, cause the member to change the certificate, and thus 
cut off and divert to himself a benefit which would have arisen to the 
beneficiary, with no redress to the latter, merely because the member had 
the power to change the beneficiary? Would not a man have the right 
to receive gifts or insurance, or the lke, if they were in process of being 
perfected, and would have come to him but for malicious and fraudulent 
interference? A bare possibility may not be within the reason for this 
position. But where an intending donor, or testator, or member of a 
benefit society, has actually taken steps toward perfecting the gift, or 
devise, or benefit, so that if let alone the right of the donee, devisee, or 
beneficiary will cease to be inchoate and become perfect, we are of the 
opinion that there is such a status that an action will lie, if it is mali- 
clously and fraudulently destroyed, and the benefit diverted to the person 
so acting, thus oceasioning loss to the person who would have received 
it.” The above cases cite numerous authorities which are unnecessary 
to repeat. 

If the plaintiff can recover against the defendant for the malicious 
and wrongful interference with the making of a contract, we see no good 
reason why he cannot recover for the malicious and wrongful inter- 
ference with the making of a will. It is true that such a cause of action 
may be difficult to prove—but that does not touch the existence of the 
eause of action, but only its establishment. 

(3) The ruling of the court as to venue, we think correct. In the 
order of the court below is the following: “It is thereupon ordered that 
the order of the clerk in reference to change of venue be and it hereby is 
affirmed, and the motion for change of venue is denied, with leave, how- 
ever, to the defendants to renew said motion after the complaint is filed.” 

N. C. Code, 1935 (Michie), section 470, 1s as follows: “If the county 
designated for that purpose in the summons and complaint is not the 
proper one, the action may, however, be tried therein, unless the defend- 
ant, before the time of answering expires, demands in writing that the 
trial be conducted in the proper county, and the place of trial is there- 
upon changed by consent of parties, or by order of the court. The court 
may change the place of trial in the following cases: (1) When the 
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county designated for that purpose is not the proper one. (2) When 
the convenience of witnesses and the ends of justice would be promoted 
by the change. (3) When the judge has, at any time, been interested 
as party or counsel.” 

The procedure under C. S., sces. 900 and 901, is a substitute for the 
old bill of discovery. By proper averment in affidavits, as in the pres- 
ent case, it can be resorted to before the complaint is filed. Pender v. 
Mallett, 128 N. C., 57; Batley v. Matthews, 156 N. C., 78; Ward v. 
Martin, 175 N. C., 287. The venue statute, supra, apphes after the 
complaint is filed. The rights of defendants are presevved in the order 
of the court below, 

C.S., see. 465, is as follows: ‘All action upon official bonds or against 
executors and administrators in their official capacity must be instituted 
in the county where the bonds were given, if the princioal or any surety 
on the bond is in the county; if not, then in the plaintiff’s county.” 
Montford v. Simmons, 193 N. C., 323. 

The question of venue is not now before us. There is an old maxim 
of the law, “No wrong without a remedy.” The plaintiff, under his 
affidavits, has a right to “fish” in defendants’ pond—whether he catches 
anything is yet to be seen. 

For the reasons given, the judgment of the court below is 

Affirmed. 


Stacy, C. J., and Connor, J., dissent. 





STATE vy. MARTIN MOORE. 


(Filed 25 November, 1936.) 


1. Criminal Law L a— 


The right of appeal must be exercised in accordance with the estab- 
lished rules and procedure governing appeals. 


2. Criminal Law L b—Appellant failing to file case on appeal within time 
prescribed loses right to appeal in absence of extension or waiver. 


Where a defendant fails to file his statement of case on appeal within 
the time allowed, and fails to make application for extension of time or 
for waiver of failure to file within the time prescribed, defendant loses 
his right to bring up the “case on appeal,” and the purported case on 
appeal filed after expiration of the prescribed time is properly stricken 
from the files by the trial judge, on motion of the solicitor. 
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3. Same— 


Both the statement of case on appeal and exceptions and countercase 
must be filed within the time allowed or extension of time granted in 
order to be effective. 


4, Criminal Law L c—To obtain writ of certiorari, applicant must negative 
laches and show merit. 


Where an application for writ of certiorari in the nature of a writ of 
error is made for the purpose of bringing up an appeal when the right of 
appeal is lost in the trial court by failure to file statement of case on 
appeal within the time allowed (N. C. Constitution, Art. IV, sec. 8), 
applicant must negative laches and show merit. 


5. Criminal Law G ]— 


Voluntary confessions are admissible in evidence against the party 
making them; involuntary confessions are inadmissible, and a confession 
is voluntary in law when, and only when, it is in fact voluntarily made. 


6. Same— 


When a prior confession is obtained under circumstances rendering it 
involuntary, a subsequent confession is presumed to flow from the same 
vitiating circumstances, but the presumption is rebuttable, and it is for 
the court to determine from the evidence whether the later confession is 
competent as being in fact voluntary. 


7. Same—Evidence held to support court’s ruling that second confession 
was voluntary and competent, although prior confession was incom- 
petent. 


It appeared that defendant’s first confession made to the sheriff was 
excluded as incompetent because of the promise of the sheriff to tell the 
trial judge and that ‘‘maybe it would help” defendant. Thereafter de- 
fendant made another confession to the psychiatrist examining him, and 
defendant himself testified that the psychiatrist offered no reward, and 
did not threaten him, but that defendant was scared that if he did not 
tell the psychiatrist the same thing he told the sheriff, the sheriff would 
not keep his promise to help him. Held: The evidence was sufficient to 
support the court’s finding that the second confession was competent as 
being voluntary. and the court’s ruling is conclusive, since it is supported 
by the evidence. 


8. Criminal Law L c—Record filed by defendant held not to show merit, 
and motion for certiorari is disallowed. 


On defendant's motion for certiorari in the nature of a writ of error 
it appeared from the er parte case on appeal made up by defendant and 
filed in the Supreme Court as the basis of his motion that the sole assign- 
ment of error was to the admission of the confession of defendant in 
evidence, and the case on appeal so filed showed that there was no error 
of law in the court’s ruling that the confession was competent as being 
voluntarily made. Held: Motion for certiorari must be disallowed for 
failure to sbow merit, and the question of laches on the part of defendant 
need not be considered. 
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AppEAL by defendant from Phillips, J., at August Term, 1936, of 
BuNcoMBE, 

Criminal prosecution, tried upon indictment charging the defendant 
with the murder of one Helen Clevenger. 

Verdict: Guilty of murder in the first degree. 

Judgment: Death by asphyxiation. 

Defendant appeals. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Sanford W. Brown for defendant. 


Stacy, C.J. The chronology of this case is as follows: 

1. The defendant was tried, convicted of murder in the first degree, 
and sentenced to death at the August Term, 1936, of Buncombe Superior 
Court, which convened 17 August and adjourned 22 August. 

2, Notice of appeal was duly given in open court, and the defendant 
allowed 45 days to prepare and serve his statement of case on appeal. 
The solicitor was allowed 30 days thereafter to file exceptions or serve 
countercase. 

3. The appeal was due to be heard at the next succeeding term of this 
Court following the trial in the Superior Court, which was the present 
Fall Term as it commenced 31 August. S. v. Trull, 169 N. C., 363, 
85S. E., 183; Pentuff v. Park, 195 N. C., 609, 143 S. E., 139. 

4. On 9 September, at the call of the docket from the Nineteenth 
District, the district to which the case belongs, it appearing that nothing 
had been done to perfect the appeal, the Attorney-General lodged a 
motion to docket and dismiss the defendant’s appeal under Rule 1%. 
This motion was held in abeyance. S. v. Afoore, ante, 459. 

5. On the following day, 10 September, the defendant filed a counter- 
motion for certiorari to preserve his right of appeal or to have the case 
brought up and heard on appeal. This motion was allowed and the 
case set for hearing at the end of the Seventh District. S. v, JMoore, 
supra. 

6. The time for serving defendant’s statement of case on appeal ex- 
pired 6 October. S. v. Moore, supra. 

7. Return to the writ of certiorari was made by the clerk of the 
Superior Court of Buncombe County on 15 October, in which he certifies 
“that the time designated by the trial judge and given to the defendant 
to make up and serve his case on appeal to the Supreme Court has 
expired, and that the said defendant has not made up or caused to be 
made up a case on appeal to the Supreme Court, or filed the same in 
this office; and I further certify that there has been no enlargement or 
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extension of time for making up and serving the defendant’s case on 
appeal to the Supreme Court.” 

8. Thereafter, on 20 October, the defendant served on the solicitor of 
the district his purported statement of case on appeal. 

9. The solicitor excepted to the statement on the dual ground of in- 
accuracy and untimeliness of serving-—fourteen days after time for 
service had expired—and motion was lodged before the trial judge to 
strike said purported statement from the file of the papers in the case. 
This motion was allowed 26 October under authority of Hdwards v. 
Perry, 208 N. C., 952, 1/9 'S. E.,. 892; Roberts v. Bus Co:, 198 XN. C., 
779, 153 S. E., 398; Hicks v. Westbrook, 121 N. C., 181, 28 8. E., 188; 
and S.0.fey; 206 N.C. 36, 175 8, 2.109. 

10. Upon the call of the case at the end of the Seventh District on 
6 November, the record proper and the return to the writ of cerfiorari 
was all that properly appeared on the docket. No case was before the 
Court for argument, albeit the defendant had sent up his purported 
statement of case on appeal, accompanied by brief. The State moved to 
affirm the judgment, as there 1s no error apparent on the face of the 
record. 

11. In a second application, filed 12 November, the defendant again 
invokes the aid of the Court, and seeks to have the case reviewed on 
“certiorari in the nature of a writ of error’ under authority of S. v. 
Stantey, 209 N.C 581, 183 S. E86, DB. 0.70 rap; 166: N.C 150; 
83S. E., 680; 8. v. Lawrence, 81 N, C., 522; 8S. v. Green, 85 N. C., 600; 
S.v. McGimsey, 80 N. C., 377; 8. v. Jefferson, 66 N. C., 309; Ex parte 
Biggs, 64 N. C., 202; Brooks v. Morgan, 27 N. C., 481. 

The unlimited right of appeal, which for all practical purposes obtains 
in this jurisdiction (habeas corpus excepted), carries with it the neces- 
sity of conforming to the established rules of procedure, when such right 
is sought to be exercised. Jdimms v. 2. #., 1838 N, C., 436, 111 S. E,, 
778. Indeed, 1t was said in 8. v. Butner, 185 N. C., 731, 117 S. E., 168, 
that “an appeal is not a matter of absolute right, but conditioned upon 
the observance of the requirements for presenting the appeal in this 
Court.” 

It is apparent from the foregoing chronology that the defendant has 
twice lost his right to bring up the “ease on appeal,” first on 9 Septem- 
ber, and again on 6 October. It was preserved to him the first time 
because our rules alone were involved, which were relaxed in his favor, 
but we are powerless to save him from the second default. No applica- 
tion was made to the solicitor for an extension of time before it expired, 
nor to waive it afterwards, and defendant’s purported statement of case 
on appeal was ordered stricken from the files by the trial judge. The 
right to bring up the “case on appeal” is gone. S. v. Allen, 208 N. C., 
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672, 182 S. E., 140; Edwards v. Perry, supra; Pruitt v. Wood, 199 
N. C., 788, 156 S. E., 126. 

It is axiomatic among those engaged in appellate practice that a 
“statement of case on appeal not served in time” may be disregarded or 
treated asa nullity. Edwards v. Perry, supra; Hichs v. Westbrook, 121 
N.C., 181, 28 8. E., 188; Hardee v. Timberlake, 159 N. C., 552, 75 8. E., 
799; Guano Co. v. Hichs, 120 N. C., 29, 26 S. E., 650; Peebles v. Bras- 
well, 107 N. C., 68, 12 S. E., 44; Simmons v. Andrews, 106 N. C., 201, 
10 8. E., 1052; Mfg. Co, v. Simmons, 97 N. C., 89, 1 8. E., 923, The 
same rule applics to appellee’s exceptions or counterease when served too 
late. S. v. Ray, supra; Smith v. Smith, 199 N. C., 468, 154 8. E., 737; 
Cummings v. Hoffman, 113 N. C., 267,18 S. E., 170. It was held in 
S.v. Humphrey, 186 N. C., 533, 120 S. E., 85, that the trial judge was 
without authority to change appellant’s case, though regarded by him as 
erroneous, when appellee’s exceptions were not served in time. To lke 
effect is the decision in S. v. Ray, supra. Of course, where there is a 
controversy as to the time of service, “that’s a difference matter,” as the 
late Justice Brogden was wont to quote his Durham friend of French 
descent and accent. Smith v. Smith, supra; Holloman v. Holloman, 
172 N. C., 835, 90 S. E., 10. Here, there is no such controversy. The 
facts are admitted. 

In appellate matters, as in others, “There’s a time for all things.” 
Comedy of Errors, Act II, Sc. 2, L. 66. 

Conceding that his right to have the case brought up and heard on 
appeal has been lost, the defendant invokes the supervisory power of the 
Court under Art. IV, sec. 8, of the Constitution, which provides that 
“The Supreme Court . . . shall have the power to issue any reme- 
dial writs necessary to give it a general supervision and control over the 
proceedings of the inferior courts.” 

It is suggested by the Attorney-General that, under this provision, 
writs are issuable only to determine the sufficiency of the proceedings as 
they appear of record. S. v. Tripp, supra, S. v. Webb, 155 N. C., 426, 
70S. E., 1064; King v. Taylor, 188 N. C., 450, 1248. E., 751. 

Speaking to the matter in Hx parte Biggs, 64 N. C., 202, Pearson, 
O. J., delivering the opinion of the Court, said: ‘The writ of certiorari: 
is used for two purposes: One, as a substitute for an appeal, where the 
opportunity for bringing up the matter by appeal is lost without laches. 

The other is where the writ of certiorar: is in the nature of a 
writ of error, and it is used where the writ of error proper does not lie. 
Brooks v. Morgan, 27 N. C., 481; Comrs. v. Kane, 47 N. C., 288. By 
this writ only the record proper is brought up for review, and no postea 
or case is to be made up.” 
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And in 8, v. Stamey, supra, where the scope of the writ was appar- 
ently enlarged (S. v. Tripp, supra), it was said upon the return to the 
certiorari that “the writ was improvidently granted.” 

Without making definite ruling on the question of power, or the ap- 
propriateness of defendant’s application for “certiorari in the nature of 
a writ of error,” we proceed to a consideration of the application itself. 

In 8S. v. Angel, 194 N. C., 715, 140 8. E., 727, it is said: “Certrorari 
is a diserctionary writ, to be issued only for good or sufficient cause 
shown, and the party seeking it is required, not only to negative laches 
on‘his part in proseeuting the appeal, but also to show merit or that he 
has reasonable grounds for asking that the case be brought up and 
reviewed on appeal. Simply because a party has not appealed, or has 
lost his right of appeal, even through no fault of his own, is not sufficient 
to entitle him to a certiorari. ‘A party is entitled to a writ of certiorari 
when—and only when—the failure to perfect the appeal is due to some 
error or act of the court or its officers, and not any fault or neglect of 
the party or his agent.’ Womble v. Gin Co., supra. Two things, there- 
fore, should be made to appear on application for certiorari: First, 
diligence in prosecuting the appeal, except in cases where no appeal 
hes, when freedom from laches in applying for the writ should be shown; 
and, second, merit, or that probable error was committed on the hear- 
ing. S.v. Farmer, 188 N, C., 248, 1248. E., 562.” 

To obtain the writ, then, the applheant must (1) negative laches, 
and (2) show merit. The first requirement is sought to be met in the 
petition, while the second is omitted. Ifowever, passing for the moment 
the question of laches, we go to the defendant’s ex parte statement of 
case on appeal, filed in this Court as noted in paragraph 10 above, to see 
if, by any chance, he could probably make a showing of merit. In this, 
he sets out but a single nonexceptive assignment of error: “The court 
erred in the following ruling: ‘The court having heard all the evidence 
introduced by the State and the defendant, including that of the defend- 
ant himself, finds as a fact that the statements made by the defendant 
to the witness, Dr. Griffin, in the presence of the witness, Mr. Bridge- 
water, were made without fear or compulsion, reward or hope of reward, 
and are admissible in evidence.’ ” 

It appears that a prior confession, made to the sheriff of the county on 
8 August, had been excluded for involuntariness, S, v. Anderson, 208 
N. C., 771, 182 S. E., 648; S. v. Livingston, 202 N. C., 809, 164 S. E., 
337, and it is the contention of the defendant that his subsequent confes- 
sion, made to Dr. Griffin on 12 or 13 August, should likewise have been 
excluded upon the presumption that it, too, had been made under the 
sume influence or inducement. S. v. Drake, 113 N. C., 624, 18 S. E,, 
166. 
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The confession made to the sheriff is alleged to have been induced by 
the promise that if the defendant would tell him the truth, he, the sheriff, 
“would tell the judge that he did tell the truth about it, and possibly it 
might help him.” SS. v. Anderson, supra; 8. v. Livingston, supra. 
Quere: Did such promise perforce render the confession involuntary 4 
S. v. Myers, 202 N. C., 351, 162 S. E., 764; S. 1. Harrison, 115 N. C.,, 
706, 20 8: E., 1752. 16:C.. J., 721. 

Voluntary confessions are admissible in evidence against the party 
making them; Involuntary confessions are not. A confession is volun- 
tary in law when—and only when—it was in fact voluntarily made. 
S. uv. Gosnell, 208 N. C., 401, 181 8. E., 323; 8S. v. Newsome, 1935 N. C,, 
552, 143 S, E., 187, 

During the week preceding the trial, Dr. Mark Griffin, a psychiatrist, 

was requested by the solicitor to examine the defendant and report on 
his mental condition. It was during this examination that the defend- 
ant made the confession in question. The defendant himself says: “Dr. 
Griffin did not threaten me. He didn’t offer me any reward. 
I thought the sheriff sent him up there, and I was still seared for fear 
that if I didn’t tell him what I told the sheriff, the sheriff wouldn’t 
keep his promise to help me. . . . I was not scared of Dr. Griffin. 
He treated me nice. Mr. Bridgewater didn’t threaten me. I was not 
afraid of him.” S. v. Bohanon, 142 N. C., 695, 55 8S. E., 797. 

It is true that where a confession has been obtained under circum- 
stances rendering it involuntary, a presumption arises which imputes 
the same prior influence to any subsequent confession, and this presump- 
tlon must be overcome before the subsequent confession can be received 
in evidence. S. v. Drake, 82 N. C., 592; S. v. Lowhorne, 66 N. C., 638; 
S. v. Roberts, 12 N. C., 259. 

On the other hand, it is equally well established that although a con- 
fession may have been obtained by such means as would exclude it, a 
subsequent confession of the same or like facts may and should be ad- 
mitted, if 1t appear to the court, from the length of time intervening or 
from other facts in evidence, the prior influence had been removed at the 
time of the subsequent confession. S. v, Lowry, 170 N. C., 730, 87 
S. E., 62; S. v. Fisher, 51 N. C., 478; S. v. Scates, 50 N. C., 420; 8. v 
Gregory, tbid., 315; 16 C. J., 722. 

In this jurisdiction, the competency of a confession is a preliminary 
question for the trial court, S. v. Andrew, 61 N. C., 205, to be deter- 
mined in the manner pointed out in S. v. Whitener, 191 N. C., 659, 132 
S. E., 608. The court’s ruling thereon will not be dis sturbed, if sup- 
ported by any competent evidence. S. v. Stefanoff, 206 N. C., 443, 174 
S. E., 411; 8. v. Christy, 170 N. C., 772, 87 S. E., 499; 8. v. Page, 127 
N.C., 512, 37 8. E., 66; S. v. Gosnell, supra. 
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In other words, to state 1t compendiously, the presumption that a sub- 
sequent confession was brought about by the same controlling influence 
which induced a prior one is subject to be rebutted, and whether it is 
still active or has spent its force is a question of fact for the trial court 
in determining the competency of the later confession. S. v. Stefanoff, 
supra; S. v. Drake, 113 N. C., 624,18 8S. E., 166; 8S. v. Lowhorne, supra. 

.\ free and voluntary confession is deserving of the highest credit, 
because it 1s presumed to flow from the strongest sense of guilt, but a 
confession wrung from the mind by the flattery of hope, or by the torture 
of fear, comes in such questionable shape as to merit no consideration. 
S.v. Patrick, 48 N. C., 448. “Confessions are to be taken as prima facie 
voluntary, and admissible in evidence, unless the party against whom 
they are offered allege and show facts authorizing a legal inference to 
the contrary’—Dillard, J., in S. v. Sanders, 84 N. C., 729. See, also, 
S. vu. Grier, 203 N. C., 586, 166 S. E., 595. 

It appears from the defendant’s ex parte statement that the trial court 
heard evidence pro and con on the alleged involuntariness of the confes- 
slon in question, found that 1t was made freely and voluntarily, and 
ruled it admissible. This ruling is supported by the evidence set out in 
defendant’s statement. S. v. Gray, 192 N. C., 594, 185 S. E., 535. 
Indeed, it may be doubted whether the defendant himself more than 
feebly testifies to the contrary as a matter of fact. Huis principal re- 
liance is upon the presumption arising from the prior involuntary con- 
fession. This is amply refuted by the State’s evidence as detailed in 
defendant’s purported statement of the case. 

So, after giving the defendant the benefit of all and perhaps more than 
he could hope to obtain from the issuance of the writ he seeks, we con- 
clude that his second application should be denied. Jn re Snelgrove, 
208 N. C., 670, 182 8. E., 335. On his own showing, his efforts must 
ultimately end in failure. It would serve no useful purpose to execute 
a fruitless run around. To avoid such performance is the reason for 
requiring the appearance of probable error. Lex nil facit frustra, “The 
law does nothing in vain.” The defendant neither alleges nor shows 
merit, and we refrain from again discussing the question of laches. S. v. 
Moore, supra. 

The motion to affirm will be allowed. 

Certrorari disallowed. 

Judgment affirmed. 
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KEMP P, HILL anp Wire, BETTIE B. HILL, v. C. L. LINDSAY anp WIFE, 
MARY MceCAULEY LINDSAY, 
and 
KK. P. HILL anp JAMES A. HILL v. C. L, LINDSAY, 
and 
K. P. HILL anp Wirt, BETTIE B. HILL, v. C. L. LINDSAY. 


(Filed 25 November, 1936.) 


1. Appeal and Error J e— 


Where the parties waive a jury trial and consent that the court shall 
find the facts, the court's findings are conclusive on appeal when sup- 
ported by evidence. 


2. Limitation of Actions B e—Annual visits for appreciable length of time 
will not start running of statute in favor of nonresident. 


A finding that at the time of the accrual of the cause of action and 
continuously thereafter, defendant was a resident of another state, but 
spent three to five months each year within the State, is held not to sup- 
port a conclusion of law that the applicable statute of limitations barred 
the action, since the statute would not begin to run in defendant's favor 
until he returns to the State for the purpose of residence, and annual 
visits here, even for appreciable lengths of time, are insufficient to start 
the running of the statute in his favor, and this rule is not affected by 
the ownership of property in this State or by the maintenance of an agent 
here. C. S8., 411. 


3. Usury B e—In order for execution of renewal note to waive usury, 
parties must agree to new amount as compromise and settlement of 
usury. 

A usurious contract is not purged of the usury by the execution of 
renewals or by a change in the form of the contract, or by the giving 
of a separate note for the usurious charge, and in order for an agreement 
as to the total debt and the execution of a new note tnerefor to consti- 
tute a waiver of the right to plead usury, the new amount arrived at must 
be agreed to by the debtor as just and due the creditor, taking into con- 
sideration his claim of usury, and be in the nature of a compromise and 
settlement and be a novation rather than a renewal. and findings of 
fact that the parties agreed upon the total amount of the debt after an 
accounting involving the credit of sums obtained from the sale of col- 
lateral given for the debt, but not involving the question of usury, and that 
the debtor executed a new note for the balance thus arrived at, is held 
insufficient to support the court’s conclusion of law that the debtor waived 
the right to claim usury, the transaction being a renewal rather than a 
novation. 


AprEat by plaintiffs K. P. Hill and James A. Hill from Barnhill, J., 
at June-July Special Term, 1936, of Waxe. Reversed and remanded. 

These actions were originally begun 20 July, 1933, and complaint 
filed. Nonsuit was thereafter entered and the suits for same causes 
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begun 20 July, 1934. The actions, instituted to recover the penalty for 
usury and for an accounting, were consolidated and referred to John N. 
Duncan, referee. Thereafter, on motion of the plaintiffs, judgments of 
nonsuit were entered in two of the above styled cases, leaving for con- 
sideration only the case of “K. P. Hill and James A. Hill v. C. L. 
Lindsay,” in which it is agreed the questions determinative of the entire 
controversy between the parties are presented. 

The action is brought for the recovery of the penalty for usury pre- 
seribed by C. S., 2306, for the forfeiture of interest on certain loans 
made plaintiffs by the defendant, and for the resultant accounting. The 
pleadings and evidence detail many transactions between the parties 
during the years 1928, 1929, and 1930. 

The referee heard the evidence and reported his findings of fact and 
conclusions of law thereon, and exceptions were filed by both plaintiffs 
and defendant. 

Upon the hearing before the judge of the Superior Court, jury trial 
was waived and it was agreed that the court should hear the case on the 
referee’s report and the evidence taken before him. 

The court below made certain findings of fact and declared certain 
conclusions of law, resulting in a judgment in favor of the defendant, 
that plaintiffs recover nothing by their actions. The plaintiffs, having 
noted numerous exceptions to the court’s findings of fact and conclu- 
sions of law, appealed to this Court. 


W. C. Lassiter, Wallis Smith, and MacLean, Pou & Emanuel ‘for 
plaintiffs, appellants. 
Murray Allen for defendant. 


Devin, J. While the record is voluminous, only two material ques- 
tions are presented by this appeal. 

1. Is the plaintiffs’ cause of action for usury barred by the statute of 
limitations ¢ 

2. Are the plaintiffs prevented from pleading usury by reason of the 
execution of a new note for the balance due on previous transactions 
involving usury ? 

The parties having waived jury trial and consented that the court 
should find the facts, his findings, 1f supported by evidence, are con- 
clusive. Odum v. Palmer, 209 N. C., 98; Buchanan v. Clark, 164 
N. C., 56. 

J. It is not controverted that the transactions between the parties 
consisted of lendings and borrowings in which usury was charged and 
paid, and it is admitted that all these transactions took place more than 
two years before the institution of these actions. 
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The plaintiffs contend, however, that prior to and during the period 
of these entire transactions the defendant C. L. Lindsay was a non- 
resident of the State, and that under C. S., 411, the statute of limita- 
tions would not run in his favor. 

The pertinent portions of this statute are as follows: 

“If, when the cause of action accrues . . . against a person, he is 
out of the State, action may be commenced within the times herein 
limited, after the return of the person into this State; and if, after such 
cause of action accrues . . . such person departs from and resides 
out of this State, or remains continuously absent therefrom for one year 
or more, the time of his absence shall not be a part of the time limited 
for the commencement of the action.” 

This statute has been construed by this Court, in Armfield v. Moore, 
97 N. C., 34, and Lee v. Mchoy, 118 N. C., 518, to mean that where the 
debtor is a nonresident at the time the cause of action accrues, the statute 
does not begin to run in his favor until he shall return to the State for 
the purpose of residence, not simply on a visit. 

“While he is a nonresident, and from the time he becomes such, the 
statute 1s ipso facto suspended. . . . Nor would occasional visits to 
the State put the statute in motion.” Lee v. McKoy, supra. 

In the case at bar the defendant alleged in his answer “that he is now 
and has been for about 12 years a resident of the District of Columbia,” 
and there was a finding by the referee, approved by the judge, “that the 
defendant C. L. Lindsay has his legal residence in Washington, D. C., 
and since 1927 has spent seven to nine months of each year there, and 
from three to five months of each year in the State of North Carolina.” 

Being a nonresident of the State, he may not be permitted to invoke 
the protection of the statute of limitations, even though he may spend 
some time each year in the State. 

Nor could this rte be affected by the fact that he owned property in 
North Carolina (Grist v. Williams, 111 N. C., 53), or had an agent in 
this State (Williams v. Building & Loan Assn., 181 N. C., 267; Green v. 
Ins. Co., 189 N. C., 309) ; Volivar v. Cedar Works, 152 N. C., 34. 

II. The defendant contends that by a settlement of previous trans- 
actions and the execution of a new note at the legal raze of interest the 
plaintiffs are estopped now to set up claim of usury. 

It appeared that on 29 April, 1929, plaintiffs executed a note to 
another for the benefit of the defendant in the sum of $5,850, covering 
the balance due defendant on a previous note and other items, and as 
security therefor executed deed of trust on certain real estate and placed 
in the hands of the defendant’s attorney certain collaterals as additional 
security; that on this note $175.50, in addition to the legal rate of inter- 
est, was charged and included in the total; that when this note became 
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delinquent foreclosure was threatened; that the payments on the note 
had reduced the amount to $3,599.19; that pursuant to an examination 
of the credits and ascertainment of balance due, on 29 May, 1930, a 
new note in the sum of $4,000 was executed by plaintiffs to defendant’s 
attorneys, and by them endorsed to defendant, to cover the balance due 
on the $5,850 note and a discount of 144%, or $60.00 in excess of the 
legal rate of interest, was charged by defendant and included therein. 
It was found, however, that the difference between the amount of the 
new note and the ascertained balance of old note was due to a mutual 
mistake, and that the discount was net in fact paid. 

In Bech v. Bank, 161 N. C., 201, Walker, J., writing the opinion of 
the Court, quoted with approval from 39 Cyc., 1024, as follows: “The 
statutes of usury being enacted for the benefit of the borrower, he 1s at 
liberty to waive his right to claim such benefit and pay his usurious debt, 
if he sees fit to do so. It is therefore held that when the debtor becomes 
a party to a general settlement of preceding usurious transactions, made 
fairly and without circumstances of imposition, his recognition of the 
amount agreed to be due as a new obligation will preclude ius setting 
up the old usury in defense of the new debt. Thus rule is not held to 
apply, however, unless it is clear that the debtor has fully accepted the 
settlement as a just debt separate and distinet from the preceding usu- 
rious obligations.” 

The facts in that case were that the parties came to a settlement and 
the negotiations resulted in an agreement to compromise, reduced to 
writing, wherein 1t was agreed in consideration of a sum of money the 
borrower would release the lender from all Hability on account of 
usurious transactions. 

In Ector v. Osborne, 179 N. C., 667, a similar holding was based upon 
jeck v. Bank, supra, and the same authority was quoted. In the case 
of Kctor v. Osborne, supra, the facts were that an action for usury was 
by agreement settled and compromised by the elimination of usurious 
interest and paying six per cent on the loan, and pursuant to the settle- 
ment the borrower. paid part in cash and executed notes for the balance. 
This settlement was approved by the judgment of the court. In a new 
action on the last notes it was held that usury could not be set up in 
defense; “that effect should be given to a compromise and settlement in 
which the usury is eliminated and which is approved by the court.” 

In Ghormley v. Hyatt, 208 N. C., £78, the action was on a note given 
in settlement of previous transactions in which usury was charged, the 
plaintiffs bringing an equitable proceeding for injunction alleging usury. 
It was held, Clarkson, J., speaking for the Court, that plaintiffs were 
required to pay the principal and lawful interest, and that the cause of 
action for usury was barred by the two-year statute of limitations. The 


698 IN THE SUPREME COURT. {210 
HILL v. LINDSAY. 


cases of Hctor v. Osborne, supra, and Beck v. Bank, supra, were cited 
with approval. 

In Dixon v. Osborne, 204 N. C., 480, the plaintiffs there were denied 
relief on their stated cause of action for usury, it being held that by 
reason of a compromise settlement and judgment, bonds payable to 
bearer and containing a usurious charge would not retain the taint in 
the hands of third parties. 

In the instant case, the court below approved findings of the referee 
and made certain additional findings on this point, as follows: 

“That K. P. Hill, on or about 23 May, 1930, requested R. W. Win- 
ston, Jr., to give him a statement of amounts collected on the collateral 
which he held for defendant Lindsay, and of the belance due on the 
$5,850 note, but no satisfactory statement was furnished him. That at 
the time of the execution of the note for $4,000, dated 23 May, 1930, and 
the mortgage securing the same of even date therewith, the transaction 
between Winston and plaintiff in connection with collections made on 
said collateral had been terminated and the plaintiff, with knowledge 
of the unsatisfactory condition of the record kept by Winston, executed 
said note and mortgage, and the trust deed securing the note for $5,850 
was canceled of record, but the said note was not surrendered until the 
hearing before the referee. 

“Finding of fact No. 42 is set aside and vacated, and the court finds 
in lieu thereof that on the $5,850 note executed 5 April, 1929, the defend- 
ant Lindsay charged and received from plaintiff Hill and plaintiff Hall 
paid to the defendant the sum of $175.50, representing 3 per cent dis- 
count on said note over and above 6 per cent legal inverest. The court 
further finds that the plaintiff Hill, by negotiation of a renewal of said 
note and by striking and agreeing to a balance due thereon and by exe- 
cuting a renewal note and mortgage is now estopped to set up and assert 
any claim thereto. 

“That the said note was a balance then due by Hil. to Lindsay, duly 
arrived at between the parties and acknowledged and approved by the 
plaintiff by the execution and delivery of said note and the mortgage 
securing same.. 

“The $4,000 note was executed after a conference between the plain- 
tiff and the said Winston, and after they had agreed to the balance due 
on said note, and the same was executed by the plaintiff voluntarily 
without any fraud or oppression or willful deceit on the part of the de- 
fendant or his agent, and the same was executed to represent an agreed 
balance then due upon the indebtedness of the plaintiff to the said C. L. 
Lindsay, and the execution of said note and mortgage constitutes a satis- 
faction and accord of all transactions theretofore had setween the plain- 
tiff and the defendant.” 
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These findings of fact and conclusions of law of the court below fail 
to bring this case within the rule laid down in Beck v. Bank, supra, and 
Ector v. Osborne, supra. 

The execution of the $4,000 note was in effect evidence of obligation 
for the balance due on the $5,850 note, which included a charge for the 
use of money In excess of the legal rate of interest. It evidenced an 
agreement as to the balance due after the allowance of credits, but there 
Was no controversy or opposing claims, then, as to transactions involving 
usury Which were compromised and settled, so as to constitute a waiver 
on the part of the plaintiffs of the right to invoke the penalty prescribed 
by the usury statute. It was a renewal rather than a novation. 

It has been uniformly held by the courts that a usurious contract 
cannot be purged of the usury by renewals or by a change in the form 
of the contract. fagan v. Stephens, 178 N. C., 101; Ervin v. Bank, 
161 N. C., 42; Aeley v. Sears, 154 N. C., 509; Faison v. Grandy, 126 
N. C., 827; Allen v. Fogg, 66 Iowa, 229; Neal v. Rouse, 93 Ky., 151; 
66 C. J., 291. 

The forfeiture declared by the statute is not waived or avoided by 
giving a separate note for the interest or by giving a renewal note in 
which is included usurious interest. Brown v. Bank, 169 UL S., 416. 

In 138 A. L. R., 1218, Ector v. Osborne, supra, is reported with notes 
containing citations of many cases from other jurisdictions in support 
of this principle. 

“Tt is true that if, after a usurious transaction has been completely 
settled and closed, a new loan is made, the borrower will not be allowed 
to set up the usury in the former transaction against the new loan. 
Usury in one transaction cannot be availed of in another. But settle- 
ment and agreement upon the amount due and the giving of a new note 
do not preclude the defense of usury existing in the original transaction. 
So long as any part of the original debt remains unpaid the debtor may 
insist upon the deduction of the usury.” Cobe v. Guyer, 287 IIL, 568. 

“Being merely renewals of obligations which had been given in con- 
nection with numerous usurious transactions, the taint of usury attaches 
to them.” AfeDonald v. Aufdengarten, 41 Neb., 40. 

Usury statutes are designed to protect the borrower whose necessity 
and importunity may place him at a disadvantage with respect to the 
exactions of the lender, and the borrower’s consent to the payment of 
usury, or even his subsequent approval of it, will not debar him from 
subsequently asserting claim for the penalty prescribed by our broadly 
remedial statute. WacRackan v. Bank, 164 N. C., 24. 

The plaintiffs have excepted to the findings and judgment of the court 
below that their cause of action is barred by the statute of limitations, 
and that they are estopped to set up claim for the penalty for usury. 
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Both these exceptions must be sustained, and the case is remanded to 
the Superior Court for judgment in accord with this opinion, upon the 
facts found from the evidence reported by the referee. 

Reversed and remanded. 





STATE y. LEROY CREECH. 
(Filed 25 November, 19386.) 


Automobiles G b—In absence of evidence that owner knew driver was 
intoxicated, owner may not be held criminally liable. 


The evidence of the State tended to show that defendant was the owner 
of the car which struck and killed a pedestrian, that defendant was drunk 
and was riding in the car at the time, and that the driver thereof was 
intoxicated. Defendant's evidence tended to show that he did not know 
the driver had taken a drink, that he was so drunk when he and the 
driver left an inn that he did not know when they left o: where the driver 
was going. Held: The burden was on the State to prove that defendant 
knew of the driver's condition and was directing him in the operation of 
the automobile, and in the absence of any evidence that defendant knew 
the driver was intoxicated. defendant's motion to nonsuit in this prosecu- 
tion for manslaughter should have been granted. 


CLARKSON, J., dissenting. 


AppPrEAL by the defendant Creech from Daniels, Emergency Judge, at 
April Term, 1936, of Sampson. Reversed. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State, 

Faircloth & Fisher, W. I. Gadwin, and L. L. Levinscn for defendant, 
appellant, 


Scurnck, J. The appellant and one .\. H, Lewis were tried joitly 
and convicted of manslaughter, upon a bill of indictment charging them 
with the felonious slaying of C. L. Thaggard. 

The evidence for the State was to the effect that about 5 o’clock awm., 
on 22 March, 1936, near Clinton, an automobile, driven by Lewis and 
owned by the appellant Creech, ran upon Thaggard, who was walking 
on Iighway No. 23, and carried him seven-tenths of a mile into the town 
of Clinton before stopping; that when the ear stopped Lewis and Creech 
got out and reported to the officers of the town that they had run over 
something up the strect and wanted them to go sce what it was, and upon 
investigation the dead body of Thaggard was found lying in front of 
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the automobile where it had stopped; that Lewis was under the infiuence 
of liquor, and “Creech was a whole lot drunker than Lewis was”; that 
Lewis stated he was driving the car and he thought Creech was asleep. 
The State offered no eye-witness to the actual collision of the automobile 
with the deceased. 

When the State had produced its evidence and rested its case, the 
defendant moved to dismiss the action and for judgment of nonsuit, 
which motion was refused, and defendant excepted. C.8., 4643. 

The defendant then introduced evidence tending to prove that he left 
his home in Johnston County about 7:30 p.m. and went to his brother’s 
store; that he was driving his own car, and that the codefendant Lewis, 
his tenant, was in the ear with him; that they stayed at his brother’s 
store till about 10:30 p.m., and then went to Catch-Me-Eye Inn, and that 
Lewis drove the car from his brother’s store to the inn; that they stayed 
at the inn until around 2 o’clock in the morning; that before leaving 
home the appellant “drank a couple of swallows before supper and two 
more after,” and that he “drank some more” at his brother’s place, and 
at the inn he drank beer, and when Lewis drove the car off from Catch- 
Me-Eye Inn he (appellant) was drunk and didn’t know what time they 
left or where Lewis intended to drive; that Lewis refused a proffered 
drink before they left home, and that appellant never saw Lewis take a 
drink during the trip and did not know that Lewis was drinking on the 
trip; that appellant did not know anything that happened on the trip 
of about 38 miles from Catch-Me-Eye Inn to Clinton until Lewis waked 
him up and told him he had struck something. 

After all of the evidence in the case was concluded, the defendant 
renewed his motion to dismiss the action and for judgment of nonsuit, 
which motion was demed, and defendant excepted. C.8., 4643. 

We think, and so hold, that the motion to dismiss the action and for 
judgment of nonsuit should have been granted. Vicwing the evidence 
in the ght most favorable to the State, all that it establishes is that the 
car that struck the deceased was the property of the appellant, and that 
he was in the car at the time, and that the driver of the car was intoxi- 
eated. There is no evidence that the appellant ever saw the driver, his 
codefendant, take a drink or knew that the driver was under the influence 
of liquor, or that the appellant was in any way directing the driving of 
the car. Mere ownership of the car is not sufficient to fix the owner with 
lability for the neghgent acts of the driver. Linville v. Nissen, 162 
N. C., 95; White v. McCabe, 208 N. C., 301. 

This case is distinguishable from S. v. Trott, 190 N. C., 674, relied 
upon by the State. In that case Trott was the owner of the car and he 
and his codefendant, Michael, had been drinking together, and upon the 
appearance of an officer Trott directed Michael “to get on the wheel and 
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get away,” while in this case there is no evidence tending to show that 
the appellant Creech had any knowledge of the fact that his codefendant, 
the driver of the car at the time it collided with the deceased, was drink- 
Ing, or that the appellant was in any way directing the driving of the 
car. In the absence of any evidence tending to show that at any time 
before Lewis took the wheel or during the time Lewis was driving the 
appellant had any knowledge of the intoxicated condition of Lewis, he 
cannot be held for any ertminal negligence growing out of such condition. 

The burden of establishing knowledge of the intoxicated condition of 
the driver on the part of the appellant was upon the State. This knowl- 
edge is not shown by the mere fact that the appellant owned the car and 
was in it at the time, since the undisputed evidence, both of the State 
and of the appellant, tends to show that appellant was too drunk to be 
conscious of what was going on. 

The judgment of the Superior Court is 

Reversed. 


Crarxson, J., dissenting: There are two classes of evidence, direct 
and circumstantial. I think if only the direct evidence is considered 
the majority opinion is correct, but the circumstantial evidence is fully 
sufficient to submit the case to the jury, and I think the judgment of 
the court below correct. 

In 8. v. Newton, 207 N. C., 323 (827), speaking to the subject, it is 
said: “Circumstantial evidence is not only recognized and accepted 
instrumentality in ascertainment of truth, but in many cases is quite 
essential to its establishment.” SS. v. Coffey, ante, 561 (563). 

It is well settled in this and other jurisdictions that where the owner 
of an automobile consents to its being operated in his presence by a 
driver whom he knows to be intoxicated or otherwise incompetent, he 
may be held criminally responsible for the culpable negligence of that 
driver. This doctrine is supported by an abundance of cases. 

In 8S. v. Trott, 190 N. C., 674 (677-8), it is said: “That the defendant 
was intoxicated may be conceded; but his intoxication was voluntary, 
and voluntary drunkenness usually furnishes no ground of exemption 
from criminal responsibility. In Clark’s Criminal Law it is said: 
‘When a person voluntarily drinks and becomes intoxicated, and while 
in such condition commits an act which would be a crime if he were 
sober, he is nevertheless responsible, the settled rule being that voluntary 
drunkenness 1s no excuse. A person may be so drunk when he commits 
an act that he is incapable, at the time, of knowing wat he is doing; 
but in case of voluntary intoxication a man is not the less responsible 
for the reasonable exercise of his understanding, memory, and will.’ 
C5, see, 27. And in S. v. John, 30 N. C., 330: ‘All the writers of the 
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criminal law from the most ancient to the most recent, so far as we are 
aware, declare that voluntary drunkenness will not excuse a crime com- 
mitted by a man, otherwise sane, whilst acting under its influence,’ ” 
citing numerous authorities. 

A. H. Lewis, the driver of the car, was convicted with LeRoy Creech 
of manslaughter. Lewis did not appeal. Was there such circumstantial 
evidence for the jury to consider that the defendant Creech knew, or in 
the exercise of ordinary care ought to have known, that Lewis was under 
the influence of liquor ? | 

N. C. Code, 1985 (Michie), sec. 2621 (44), is as follows: “It shall be 
unlawful and punishable, as provided in section 2621 (101) of this act, 
for any person, whether licensed or not, who is an habitual user of 
narcotic drugs, or any person who is under the influence of intoxicating 
liquor or narcotic drugs to drive any vehicle upon the highway within 
this State.” 

Under C. S., 4643, the evidence is to be taken in the light most favor- 
able to the State, and it is entitled to the benefit of every reasonable 
intendment and every reasonable inference to be drawn therefrom. If 
there 1s any evidence on the whole record of defendant’s guilt, the con- 
viction will be sustained. Defendant’s evidence is discarded, 8. v. 
Lawrence, 196 N. C., 562 (564). 

The defendant LeRoy Creech was the owner of a Master-6 Chevrolet 
automobile. He lived in Johnston County, about 9 miles from his 
brother’s filling station, and the same distance from “Catch-Me-Eye” (a 
road house). He took two drinks before supper and two more after, 
he then, about 7:30 o’clock, drove his car to his brother’s filling station. 
He drank some liquor at his brother’s place. Then Lewis took the wheel 
of the car and drove to “Catch-Me-Eye.” Both he and Lewis were in 
the dining room at “Catech-Me-Eye” many hours, Creech claiming he was 
drunk from beer drinking. Lewis had talked to him about taking a trip 
to Sampson County to see his son. They left about 2:00 o’clock, or 
after, Lewis at the wheel. No one put Creech in the car, the natural 
conclusion is that he was sober enough to walk to the car when he left 
“Catch-Me-Eye.” Was Lewis under the influence of liquor and did 
Creech know it? The natural conclusion is that they were drinking at 
“Catch-Me-Eye” together, and when Creech entered the car Lewis was 
under the influence of hquor. Why? Because when Lewis struck C. L. 
Thaggard (the deceased), he must have been driving at a terrific speed. 
The front of the car was all mashed in. The deputy sheriff testified: 
“The radiator pushed back, right-hand hght knocked out, bumper almost 
broken in two, fender bent down, and windshield shattered on the right- 
hand side. I asked those fellows where they struck him and they said, 
‘Up the street about 30 steps.” . . . Mr. Lewis was under the influ- 
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ence of liquor and Mr. Creech was more so than Lewis. . . . Mr. 
Lewis said he was driving the car. Mr. Creech said the car belonged 
to him.” 

The deceased’s body was carried on the bumper of the car for 7/10 of 
a mile before the car was brought to a halt. Both legs were broken 
below the knees, chest crushed, neck broken, and also back and left arm 
broken. 

Carlyle Jackson testified: “Lewis said they went to Creech’s brother’s 
filling station and staved until about 10:30 or 11:00 o’clock, and then 
came on to ‘Catch-Me-Eve’ and stayed there until they left for Clinton. 
Mr. Lewis said he thought he struck something and that he told Creech 
that he had struck a dog, hog, or something on the road. They came on 
and the radiator began to leak. They stopped the car and saw a man’s 
hand sticking up.” 

Dr. J. S. Brewer testified: “I saw both the defendants that morning 
and Mr. Lewis made a statement that he was driving the car and when 
they got out of the car they thought they had hit something 25 or 30 
feet back up the street. I had a conversation with Mr. Creech and he 
said practically the same thing Mr. Lewis did.” 

There is other circumstantial evidence. The jury of 12 was composed 
of men “of good moral charactcr and of sufficient intelligence.” They 
convicted both Lewis and Creech of manslaughter. Creech left his home 
and his wife and four children, on Saturday evening, in an automobile, 
and took with him his tenant, Lewis. He started drinking before he 
left, drank at his brother’s filling station, turned the wheel over to his 
tenant, Lewis, and went to “Catch-Me-Eye” and was drunk, as he says, 
on beer. But he got into the automobile early Sunday morning. The 
natural inference is that Lewis was under the influence of liquor, and 
Creech knew it, for his speed was so terrific shortly afterwards that when 
he struck Thaggard it crushed him worse than a cannon ball would, and 
carried him 7/10 of a mile (8,696 feet), and when Thaggard was 
dropped from the bumper of the car, they thought they had run over 
something and did not know whether it was a “dog, hog, or something.” 
Day was just breaking that Sabbath morning when these drunken men, 
Lewis at the wheel and Creech, the owner of the car, crushed out the life 
of an innocent man. Judge Daniels tried the case with his usual great 
care, applying the law appheable to the facts. Twelve men convicted 
them. The tenant goes to the penitentiary and Creech, the landlord, 
goes unwhipped of justice. TI respectfully disagree with the nonsuit. 
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LESTER J. WEINER ann MILTON WEINER, Trapine as SIOUX SPORT- 
WEAR, v. EQUEL’S STYLE SHOP, INC. 


(Filed 25 November, 1936.) 


1. Pleadings C b—Counterclaim in tort in this action held not to have 
arisen from contract sued on, and demurrer to counterclaim was 
proper. 

Plaintif€ sued to recover the balance alleged to be due on a contract for 
the sale of goods to defendant. Defendant denied the debt in the sum de- 
manded, alleged tender of the correct amount, and set forth a counterclaim 
for libel, alleging that plaintiffs had written a wholesaler and a credit 
association letters containing statements injuring defendant’s credit and 
standing, and that the statements were untrue and malicious. Held: The 
counterclaim in tort for libel did not arise out of the contract on trans- 
action sued on, and was not connected with the same subject of action 
within the meaning of N. C. Code, 521, and plaintiffs’ demurrer to the 
counterclaim was properly sustained. 

2. Pleadings D e— 

A demurrer admits relevant facts properly pleaded together with infer- 
ences of fact reasonably deducible therefrom, but does not admit conclu- 
sions or inferences of law. 


APPEAL by defendant from Barnhill, J., at Second June Term, 1936, 
of Waxer. Affirmed. 

This action was brought on 17 January, 1935, by plaintiffs against 
defendant for the price of goods, wares, and merchandise sold and deliy- 
ered to it in October and November, 1933, amounting to $470.01, with 
credits amounting to $156.50, leaving a balance due of $313.51, and 
interest. In the answer defendant admits that it promised and agreed 
to pay for the said goods, wares, and merchandise so sold and delivered 
$470.01, less 8 per cent trade discount. That it made payments on the 
account amounting to $156.50, as alleged. That it is entitled to an 
additional eredit of $25.08, which represents the trade discount of § per 
cent. The defendant further says: “It 1s denied that the defendant has 
refused to pay any part thereof, as alleged by the plaintiffs; on the con- 
trary, the defendant, on 80 December, 1933, tendered to the plaintiffs 
the sum of $288.43, which represented the full amount then owing to the 
plaintiffs, and said amount was refused by the plaintiffs and check there- 
for was wrongfully returned to this defendant. That on account of the 
matters and things hereinafter alleged, the plaintiffs should not be per- 
mitted now to recover anything whatsoever from this defendant.” 

The defendant, as a further defense, counterclaim, set-off, and as a 
cross action against plaintiffs, among other things, alleges: “That practi- 
eally all of the merchandise purchased by the defendant for its said store 
in the said city of Raleigh was purchased on the New York market. 
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That on 7 August, 1934, the plaintiffs wrongfully, wantonly, maliciously, 
and libelously, and with intent to injure and damage the defendant and 
its good name, fame, reputation, and credit, wrote Handcraft Sportwear 
Company, Inc., of New York City, to whom the defendant bad applied 
for credit, of and concerning the defendant Equel’s Style Shop, Inc., the 
following: ‘Would not ship under any condition.’ Meaning thereby 
that shipments of merchandise should not be made to the defendant on 
eredit. ‘Unjust returner.’ Meaning thereby that the defendant would 
not act honestly and in good faith in returning merchandise for credit. 
‘We are now sting,’ meaning thereby that the plaintiffs were then suing 
the defendant for merchandise, which was untrue inasmuch as no suit 
had then been brought; ‘and cannot collect,’ meaning thereby that the 
defendant was insolvent, which is untrue. ‘Very unscrupulous,’ meaning 
thereby that the defendant was unreliable and would not deal honestly 
in its business transactions. All of which said publication was false, 
malicious, and unwarranted, and was and is libelous, and was, as herein- 
before alleged, made with intent to injure and damage the defendant in 
its said business. That the defendant is informed and believes, and 
therefore alleges, that the plaintiffs made the same or similar false, 
malicious, unwarranted, and libelous statements to the Credit Clearing 
House Adjustment Corporation of and concerning the defendant Equel’s 
Style Shop. That the libelous publication made by the plaintiffs grew 
out of the same transaction sued upon by the plaintifis, and was con- 
nected with the subject of the action. That the defendant has, as a 
direct and proximate result of the plaintiffs’ aforementioned wrongful 
and illegal conduct, been injured and damaged in its good name, fame, 
reputation, and credit to the extent of at least $5,000. Wherefore, the 
defendant prays: (A) That the plaintiffs recover nothing herein. (B) 
That the defendant recover from the plaintiffs the sum of $4,711.57, and 
the costs of this action, to be taxed by the clerk, and (C) for such other 
and further relief as to the court may seem just and proper.” 

The plaintiffs demurred to the further defense as follows: (1) The 
cause of action alleged and set forth in said further defense, counter- 
claim, set-off, and cross action against the plaintiffs is not a cause of 
action arising out of the contract or transaction set forth in the com- 
plaint as the foundation of the plaintiffs’ claim, or connected with the 
subject of the action. (2) The said alleged further defense, counter- 
claim, set-off, and cross action against the complaint is rot such demand 
as can be set up as a counterclaim in this action. Wherefore, plaintiffs 
pray that this, their demurrer, be sustained, that said alleged further 
defense, counterclaim, set-off, and cross action against the plaintiffs be 
stricken out, and that plaintiffs be granted the relief prayed for in the 
complaint.” 
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The court below rendered the following judgment: “This cause com- 
ing on at the Second January, 1936, Term of Wake County Superior 
Court, before his Honor, M. V. Barnhill, to be heard upon the demurrer 
filed by the plaintiffs to the counterclaim of the defendant, and being 
heard, and the court being of opinion that said demurrer should be 
sustained and said counterclaim dismissed: It is thereupon considered, 
ordered, and adjudged that the demurrer filed by the plaintiffs to the 
counterclaim of the defendant be and the same is hereby sustained, and 
the said counterclaim is dismissed. M. V. Barnhill, Judge presiding.” 
To the foregoing judgment defendant excepted and assigned error, and 
appealed to the Supreme Court. 

On the action by plaintiffs against defendant for the price of goods, 
wares, and merchandise sold and delivered to defendant, the issue sub- 
mitted to the jury and their answer thereto were as follows: “Is the 
defendant indebted to plaintiffs, and if so, in what amount? Answer: 
‘$313.51, with interest from 10 December, 1933,’ ” 

On the verdict, judgment was rendered for the amount found by the 
jury to be due, and the cost of action. 


Allen J. Barwick and Smith, Leach & Anderson for plaintiffs. 
R.L. McMillan and Douglass & Douglass for defendant. 


Cuarkson, J. N. C. Code, 1985 (Michie), sec. 521, 1s as follows: 
“The counterclaim mentioned in this article must be one existing in favor 
of a defendant and against a plaintiff between whom a several judgment 
might be had in the action, and arising out of one of the following causes 
of action: (1) A cause of action arising out of the contract or trans- 
action set forth in the complaint as the foundation of the plaintiff’s 
claim, or connected with the subject of the action. (2) In an action on 
contract, any other cause of action arising also on contract, and existing 
at the commencement of the action.” 

The plaintiffs sued defendant to recover the price for goods, wares, 
and merchandise sold and delivered to it. The debt is not denied, but 
defendant sets up a counterclaim—a tort action for slander occurring 
some time after the sale. We do not think the above section, construed 
liberally, is elastic enough to permit a counterclaim for slander—a tort 
action—under the facts and circumstances of this case. In fact, we 
think the case of Milling Co. v. Finlay, 110 N. C., 411, decisive of the 
question. At p. 412, speaking to the subject, it is said: “The plaintiff 
complains that the defendants being indebted to it, accepted a draft drawn 
on them by the plaintiff, and have failed to pay it. The defendants 
allege that the plaintiff slandered them as to their pecuniary standing, 
and injured their credit and business, and seek damages therefor by way 
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of counterclaim. This did not arise out of contract, and therefore could 
not be pleaded under subsection 2 of section 244 of The Code (N. C. 
Code [Michie], section 521, supra); nor could it be pleaded under the 
first subsection thereof, because it did not ‘arise out of the contract or 
transaction which was the ground of the plaintiff’s claim,’ nor was it 
‘connected with the subject of the action’—the contract made by the 
acceptance of plaintiff’s draft. Byerly v. Humphrey, 95 N. C., 151.” 
Thompson v. Buchanan, 195 N. C., 155 (158). 

In the case of Price v. Kobacker Furniture Co., 152 N. E., 301, 20 
Ohio App., 464, plaintiff brought action against defendant on account of 
goods sold and delivered, and defendant filed a counterclaim setting forth 
a cause of action for injuries which he claimed to have sustained through 
being blacklisted as to his credit by reason of adverse information having 
been given by his creditor to a credit association. In its opinion the 
Court said: “Assuming that the counterclaim states facts sufficient to 
constitute a cause of action, let us inquire whether or not the facts 
pleaded are such as to be the basis of a counterclaim under the provi- 
sions of sectlon 11317 above quoted. There are two classes of counter- 
claim provided for in that section, first, those arising out of the contract 
or transaction set forth in the petition as the foundation of plaintiff’s 
claim, and, second, those connected with the subject of the action. The 
contract or transaction set forth in the petition was that involved in the 
selling to defendant of certain goods on account. It could hardly be said 
by any stretch of the imagination that the blacklisting arose out of the 
sale of the goods or the contract on which such sale was based. We may, 
therefore, dismiss that part of the statute from further consideration. 
Whether or not the blacklisting was connected with the subject of the 
action is a question presenting, at first blush, more difficulty. We are 
of the opinion that the principle enunciated in the case of Williams v. 
Ederer, 18 Ohio Cir. Ct. R. CN. S.), 515, is applicable. In that case 
Ederer sued Williams on an account for goods sold and delivered. 
Williams counterclaimed, setting up a tort growing out of the sending 
of a letter by Ederer’s attorney, who had the claim for collection, to 
Williams’ emplover, by reason of which Williams lost his job. It was 
held that such a tort was not the proper subject of the counterclaim, and 
that a cause of action based thereon was insufficient in law. If the 
debtor refuses to pay the amount which his creditor claims is due him, 
the latter may become aggravated and blacklist the defendant, commit 
an assault and battery upon him, wrongfully write a letter to his em- 
ployer bringing about his discharge, or commit some other similar tort. 
If that result follows, can it be said that such tort is connected with the 
subject of the action? We think it is not even remotely so connected. 
The failure to pay the account is, in such cases, merely the motive for 
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the commission of the tort.” Columbia Nat. Bank v. Rizer, 150 8. E., 
316 (8. C.); Watts v. Gantt, 61 N. W., 104, 107 (Neb.); Bank of 
Charleston v. Bank of Neeses, 119 8. E., 841 (S. C.); dMendrickson v. 
Smith, 189 P., 550 (Wash.); Lyric Piano Co. v. Purvis, 241 8. W., 69 
(Ky.). 

The defendant contends that the demurrer admits the allegation im 
the complaint, viz.: “That the libelous publication made by the plain- 
tiffs grew out of the same transaction sued upon by the plaintiffs, and 
was connected with the subject of the action.” 

It is well settled in this jurisdiction that a demurrer filed admits the 
relevant facts set out aud such relevant inferences of fact as may be 
deducible therefrom, but does not adimit conclusions or inferences of law. 
Andrews v. k. R., 200 N. C., 483 (484). We think the allegation relied 
on a conclusion of the pleader. Laker v. hk. £., 205 N. C., 329 (333). 

For the reasons given, the judgment of the court below is 


Affirmed. 





MRS. ADDIE T. DOYLE vy. CITY OF CHARLOTTE. 
(Filed 25 November, 19386.) 


1. Municipal Corporations EK c—Evidence of negligence and proximate 
cause held sufficient for jury in this action for injuries from fall on 
sidewalk. 

Evidence that plaintiff fell when her foot caught in a broken place in 
the cement of a sidewalk over a drain pipe, that the broken place was 
about an inch deep and left the drain pipe exposed, that a small hole had 
been worn in the drain pipe, and that the edges of the broken place in 
the pipe were rusty, indicating the defect had existed for a long period 
of time, is held sufficient to be submitted to the jury on the issues of the 
city’s negligence in failing to keep its sidewalk in a reasonably safe con- 
dition, and that such negligence was the proximate cause of plaintiff's 
injuries, 

2. Same—Evidence held not to disclose contributory negligence as matter 
of law in action to recover for injuries resulting from fall on sidewalk. 

Evidence that the broken place in defendant city’s sidewalk in which 
plaintiff's shoe caught, causing her to fall and sustain serious injury, was 
in a business part of the city, and that the sidewalk carried a heavy 
pedestrian traflic, that the broken place was not readily observable because 
of its small size and the heavy traftic, is he7d not to disclose contributory 
negligence as a matter of law in plaintiff's failure to see and avoid the 
danger, 


DEVIN, J., dissenting. 


Connor, J., concurs in dissent. 
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ApprEat by the plaintiff from Shaw, J., at April Special Term, 1936, 
of MreckLenspurG. Reversed. 


A. A. Tarlton and H. Campbell Miller for plaintiff, appellant. 
Scarborough & Boyd for defendant, appellee. 


Scurenck, J. This is an action to recover damages for personal 
injuries to the plaintiff, alleged to have been caused by the negligence 
of the defendant. At the close of the plaintiff’s evidence, the court sus- 
tained the motion of the defendant for judgment of nonsuit, to which 
the plaintiff excepted and appealed. 

The sole question presented for our consideration is as to whether the 
court erred in entering judgment of nonsuit without allowing the case 
to be submitted to the jury. 

The plaintiff alleges that while she was walking north on South Tryon 
Street in the city of Charlotte, and crossing West Fourth Street where 
it intersects with South Tryon Street, “she stepped into an open, defec- 
tive, and unguarded drain pipe and hole near the edge of the sidewalk, 
whereby her left foot caught and hung therein, causing her to be sud- 
denly and without warning thrown violently to the pavement or curbing, 
resulting in her serious, painful, and permanent bodily injuries,” and 
that her injuries were proximately caused by the negligence of the 
defendant “in permitting its sidewalks, curbing, and street, at the place 
alleged, to become worn, cracked up, defective, and out of repair, allow- 
ing thereby a large and jagged hole to be made and worn in sald sidewalk 
and street, as well as in the iron drain pipe therein, and in permitting 
such hazardous conditions to exist and to continue for a long period of 
time open, exposed, unguarded, and unremedied, then ard thereby creat- 
Ing and continuing a dangerous trap to pedestrians and a menace to 
human life, and especially to this plaintiff, the defendant, its agents and 
servants and governing authorities well knowing that its said street, 
sidewalk, curbing, and drain pipe, at the place alleged, were in such 
defective, dangerous, and unsafe condition, or by the exexcise of due care 
and continuing supervision the defendant would have known it.” 

The plaintiff testified: “On 2 November, 1935, I starzed up town and 
went up the west side of South Tryon Street. This was on Saturday, 
between 10:00 and 11:00 o’clock in the morning. When I got to Fourth 
Street, I noticed the red light was on. This was in front of the Com- 
mercial National Bank and the Charlotte National Bank was on the 
other side of Fourth Street. There was some ten or fifteen persons 
waiting to cross Fourth Street on Tryon, going in a northerly direction. 
I was on the west side of the crowd. When the hght changed, I started 
to go across Fourth Street from the southerly side to the northerly side, 
or from the Commercial National Bank to the Charlotte National Bank. 
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When I got across Fourth Street, I stepped up on the curb and stepped 
in a rough place in the cement and hung my foot on the rough place in 
the cement over a drain pipe. I did not step in the end of the hollow 
pipe, but on the top in a ragged part of the cement, and hung my shoe 
in the top of the iron pipe. The left side of my shoe got hung and when 
I fell I didn’t see anybody on that side of me and I didn’t see any auto- 
mobile there. I do not know who picked me up, but I was picked up. 
I first saw the place where my foot was hung after I was raised up. My 
foot came out of it when I fell. It twisted my leg and toes. I was then 
carried into the Charlotte National Bank, but I don’t know by whom.” 
And on eross-examination: “I think I stepped up on the curb with my 
right foot and when I brought my left one up, it hung on that. I do 
not know how far up on the curbing I had my right foot. I guess about 
the length of a foot. There was nothing there obstructing my view. I was 
looking where I was going but I did not see this cement chipped off over 
the pipe. There was nothing obstructing my view at all and my eye- 
sight 1s good.” 

R. C. Doyle, a son of the plaintiff, testified: “I saw two gentlemen 
carrying a lady out of the Charlotte National Bank, and I discovered 
that it was my mother. She said she had hung her foot in a broken 
place in the cement of the curb at the corner of South Tryon and Fourth 
streets, on the west side of South Tryon Street, at the corner of the 
Charlotte National Bank. She showed me the place where she hung her 
foot. There is a drain pipe that leads down under the sidewalk from 
the Charlotte National Bank into the street. There is an iron pipe 
under the sidewalk and in building the strect the cement was placed 
over the top of the pipe about one-half to two inches thick. At the edge 
of the curbing over the end of the pipe the cement was broken in a 
‘V’ shape and the top of the iron pipe was exposed, and the top of the 
iron pipe had rusted out in a ‘V’ shape. The cement showed that it 
was not freshly broken. This broken place over the pipe must have been 
about an mech deep. You could see how her shoe could have caught in 
there. The side of the ‘V’ shape in top of the pipe had lhttle teeth-hke 
edges and was rusty from having been exposed for some time. The 
teeth-like edges in the top of the ‘VW’ shape in the pipe had httle frag- 
ments of leather on them. She showed me where she caught her shoe in 
the ‘V’ shape place in the top of the iron pipe. This is the shoe that 
mother said she had on. The shoe and broken place was measured by 
me and the shoe would just fit in the broken place.” 

Taking the evidence in the hght most favorable to the plaintiff, we are 
constrained to hold that there may be drawn therefrom a reasonable 
inference that the defendant was negligent, as alleged in the complaint, 
and that such neghgence was the proximate cause of the plaintiff’s 
injuries. 
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We are also constrained to hold contrary to the argument contained 
in the brief of the appellee that the plaintiff’s own evidence establishes 
contributory negligence on her part. This case is distinguishable from 
Burns v. Charlotte, ante, 48, cited by the appellee, in that the defect 
complained of in that case was obvious and in a strset whereon the 
traffic was very light, whereas the defect complained cf in the instant 
case required close observation to discover it, and was located on a street 
upon which the traffic, both vehicular and pedestrian, was very heavy. 

In our opinion, the evidence raised a question for the jury on both an 
issue as to negligence of the defendant and as to contributory negligence 
of the plaintiff, and for that reason the court erred in refusing to allow 
the case to be submitted to the jury and in entering the judgment of 
nonsuit. 

The judgment of the Superior Court is 

Reversed. 


Devin, J., dissenting: The mere fact that the plaintiff, an adult, at 
ten o’clock in the morning, in stepping up from the street to the side- 
walk, stuck her foot in a small broken place, an inch deep, in the cement 
covering the curbing, was not, in my opinion, sufficient to show a negli- 
gent breach of duty on the part of the city to exercise ordinary care after 
notice of the defect, or that the accident was one which the city was 
chargeable with the duty of foreseeing and avoiding. 

The plaintiff had a safe way to step up on the sidewalk and avoid 
stepping on the broken place if she had looked, and had, herself, exer- 
cised due care and precaution for her own safety. I think the learned 
and experienced judge who presided over the trial below was correct in 
entering judgment of nonsuit under the authority of Burns v. Charlotte, 
ante, 48, and other similar cases. 


Connor, J., concurs in dissent. 





GIDEON HINTON anp His Wire, MARY HARRIS HINTON, vy. PAUL C. 
WEST anp SAUL WEST. 


(Filed 25 November, 1936.) 


Betterments A c—Mortgagee in possession under deed from mortgagor 
held entitled to betterments under facts of this case. 

In an action between the parties it was determined that the relation 

between plaintiff and defendant was in effect that of mortgagor and mort- 

gagee, although the form of the instrument executed by plaintiff was a 
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deed of trust, and under the presumption raised by the relationship a 
deed in fee thereafter executed by plaintiff to defendant was set aside, 
and judgment rendered for defendant for the amount of the debt consti- 
tuting a lien against the land. After the execution of the deed and prior 
to the institution of action defendant went into possession and made 
improvements on the land, and this proceeding was instituted to recover 
the value of such improvements against plaintiff. Held: In the action 
setting aside the deed in fee no actual fraud was proven against defend- 
ant, but the deed was set aside under the presumption raised by the 
relationship between the parties, and defendant is entitled to recover 
against the plaintiff the value of the improvements under the doctrine 
that he who seeks equity must do equity. 


Appear by plaintiffs from Barnhill, J., at June-July Special Term, 
1936, of Waxn. Affirmed. 

This is an action for the cancellation of a deed dated 20 January, 
19382, and recorded in the office of the register of deeds of Wake County, 
in Book 614, at page 487, by which the plaintiffs conveyed to the defend- 
ant Saul West the land described in the complaint, which had theretofore 
been conveyed by the plaintiffs to the defendant Paul C. West by a deed 
of trust dated 15 November, 1930, and recorded in the office of the 
register of deeds of Wake County, in Book 599, at page 323, to secure 
the payment of their note to the defendant Saul West for the sum of 
$1,020. The said note was due and payable on 15 November, 1931. It 
has not been paid or satisfied. 

The action was begun in the Superior Court of Wake County on 
16 January, 1934, and was tried at March Term, 1956, of said court on 
issues raised by the pleadings. These issues were answered as follows: 

“1, Was there existing on 20 January, 1932, a fiduciary relation be- 
tween the defendant Paul C, West and the plaintiffs, as alleged? An- 
swer: ‘Yes. 

“9, If so, in procuring the deed for the property in controversy, was 
the said Paul C. West acting in behalf of himself and the defendant 
Saul West, as alleged? Answer: ‘Yes.’ 

“3. Was the transaction between the plaintiffs and Paul C. West, 
resulting in the execution by the plaintiffs of the deed dated 20 January, 
1932, conveying the property described in the complaint, open, fair, bona 
fide, free from oppression, and made for a fair consideration? Answer: 
“N o.’ 

“4, Was the execution of said deed procured by actual fraud and 
coercion, as alleged? Answer: ‘No.’ 

“5, Have the plaintiffs, by their conduct, ratified said transaction, so 
that they are now estopped to assert title to said land? Answer: ‘No.’ ” 

On the verdict, it was ordered and decreed by the court that the deed 
from the plaintiffs to the defendant Saul West, dated 20 January, 1932, 
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be and the same was canceled, and that the plaintiff Gideon Hinton is 
now the owner in fee of the land described in the complaint, subject to 
the deed of trust from him and his wife to the defendant Paul C. West, 
dated 15 November, 1930, and duly recorded in the office of the register 
of deeds of Wake County. 

On admissions in the pleadings, it was ordered, considered, and ad- 
judged by the court that the defendant Saul West recover of the plaintiffs 
the sum of $1,020, with interest from 15 November, 1931, and the sum 
of $96.06, the amount paid by said defendant as taxes on the land de- 
scribed in the complaint. 

It was further ordered, considered, and decrced that the judgment 
rendered herein is and shall be a lien on the land described in the com- 
plaint as of 15 November, 1930. 

It was further ordered that the questions, as to whether the defendants 
are entitled to recover in this action any sum for improvements made by 
them on the land described in the complaint prior to the commencement 
of this action, and if so, what sum, be and the same were reserved for 
future determination. 

There was no exception to or appeal from said judgment. 

The action was heard at June-July Special Term, 1936, of the Supe- 
rior Court of Wake County on the petition of the defendants for an 
allowance for improvements made by them, prior to the commencement 
of the action, and subsequent to the date of the deed from plaintiffs to 
the defendant Saul West, and the answer of the plaintiffs to said peti- 
tion, Jt was admitted in the answer that defendants had made improve- 
ments as alleged in the petition; it was denied that said improvements 
were made by the defendants while in possession of the land under color 
of title. 

At the hearing, a trial by jury was waived. It was agreed that the 
court should hear the evidence and personally inspect the property in 
controversy, and render judgment on the facts found by it from all the 
evidence, and from its inspection of the property. 

Accordingly, the court found the facts pertinent to the controversy 
between the parties to the action with respect to the improvements made 
by the defendants on the land described in the complaint, which are 
substantially as follows: 

1. On 20 January, 1932, the defendant Saul West was the holder of a 
note for the sum of $1,020, which was executed by the plaintiffs and 
payable to his order. This note was dated 15 November, 1930, and was 
secured by a deed of trust of even date with the note, which was executed 
by the plaintiffs to the defendant Paul C. West. The note was due and 
payable on 15 November, 1931. The plaintiffs had defaulted in its 
payment. 
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2, After the plaintiffs had defaulted in the payment of said note, the 
defendant Paul C. West, as trustee, at the request of the defendant Saul 
West, the holder of said note, advertised the land conveyed by the deed 
of trust for sale under the power of sale contained therein. Prior to the 
date of the sale, the plaintiffs and the defendants entered into an agrec- 
ment by which the plaintiffs executed a deed dated 20 January, 1932, by 
which they conveyed the land described in the deed of trust to the de- 
fendant Saul West, in fee, and thereafter, on 30 January, 1932, the 
defendant Saul West reconveyed six acres of said land to the plaintiffs. 
The note held by the defendant Saul West was marked “paid and satis- 
fied,” and the deed of trust was canceled on the records in the office of 
the register of deeds of Wake County. Pursuant to said agreement, the 
plaintiffs remained in possession of said land for two years from and 
after the date of their deed to the defendant Saul West, to wit: 20 Janu- 
ary, 1932, paying no rent therefor to the defendants, or either of them. 

3. While the plaintiffs were in possession of the land under their 
agreement with the defendants, and prior to the commencement of this 
action, the defendant Saul West caused to be constructed on said land 
permanent improvements, which have enhanced the value of the land in 
the sum of $380. The plaintiff Gideon Hinton, by his labor, aided in 
the construction of said improvements, and received compensation for 
his labor from the defendant Saul West. He made no objection to the 
construction of said improvements because at the time they were con- 
structed he recognized the title of the defendant Saul West, under the 
deed to him from the plaintiffs, as valid in all respects. 

4. On the verdict of the jury at the trial of this action, it has been 
adjudged and decreed that the deed under which the defendant Saul 
West claimed title to said land at the time the improvements thereon 
were constructed, be and the same has been canceled, and that the deed 
of trust by which the note held by the defendant Saul West is secured 
is in legal effect a mortgage. 

On the foregoing facts it was ordered, considered, and adjudged by 
the court that the defendant Saul West is entitled to an allowance for 
the Improvements made by him on the land described in the complaint, 
and that he recover of the plaintiffs on account of said improvements 
the sum of $380.00, with interest from 21 March, 1936, and the costs of 
the hearing of his petition. 

The plaintiffs excepted to the judgment and appealed to the Supreme 
Court, assigning the judgment as error. 


W. C. Lassiter, John H, Anderson, Jr., and Willis Smith for plaintiffs. 
Clem B. Holding and Little & Wilson for defendants. 
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Connor, J. On a former appeal in this action a judgment as of 
nonsuit dismissing the action was reversed. It was held that there was 
sufficient evidence at the trial to support the allegations of the complaint 
which constitute plaintiffs’ cause of action for the cancellation of the 
deed from the plaintiffs to the defendant Saul West, and that from this 
evidence a presumption arose that the transaction which resulted in the 
execution of the deed was not fair and free from oppression. The bur- 
den to rebut this presumption was on the defendants. JfcLeod v. 
Bullard, 84 N. C., 515. The action was remanded to the Superior Court 
of Wake County for trial upon the issues raised by the pleadings. 
Hinton v. West, 207 N. C., 708, 178 S. E., 556. 

A subsequent trial was had, which resulted in a judgment for the 
plaintiffs. There was no exception to or appeal from this judgment. 
This appeal is from the judgment that the defendant Saul West recover 
of the plaintiffs for improvements made by him on the land after the 
execution of the deed and prior to the commencement of the action. The 
only exception is to the judgment. There was no excestion to the find- 
ings of fact made by the court, on which the judgment was rendered. 

The judgment is supported by Wilson v. Fisher, 148 N. C., 536, 62 
S. E., 622. In that case it is said: “While it is the general rule that a 
mortgagee in possession 1s not entitled to pay for improvements, we are 
of opinion that as plaintiffs in this action are asking equitable relief, 
after so many years, they should account 1n diminution of rents for such 
enhancement in value of the property as may be found by reason of 
permanent improvements put therein by the defendan:. There should 
be a reference to state an account between the parties upon the principle 
indicated in this opinion.” 

Hall v. Lewis, 118 N. C., 509, 24 S, E., 209; Southerland v. Merritt, 
120 N. C., 318, 26S, E., 814; and Hallyburton v. Slagle, 182 N. C., 957, 
44S. E., 659, are distinguishable from the instant case. In this case 
the jury has found that the execution of the deed which has been can- 
celed by the court was not procured by the actual fraud of the defend- 
ants. The deed was canceled because the defendants failed to rebut the 
presumption which arose solely because of the relationship of the parties 
that the transaction which resulted in the execution of the deed was not 
fair and free from oppression. 

On the facts found by the court, the judgment is in accord with the 
principle that he who seeks equity must do equity. The judgment is 

Affirmed. 
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STELLA K. BARBEE er aL. v. BOARD OF COMMISSIONERS OF WAKE 
COUNTY ET AL, 


(Filed 25 November, 1936.) 


1. Injunctions A f: Elections J] c—Injunction, and not quo warranto, is 
proper remedy to test validity of tax levied under authority of popular 
election. 

Plaintiff taxpayers instituted this suit to restrain the levy of a school 
tax in a special tax district on the ground that the result of the election 
authorizing the levy was erroneous because the votes of disqualified per- 
sons were included in the returns and a majority of the qualified voters 
did not vote in favor of the tax. Defendants demurred on the grounds 
that the court was without jurisdiction of the action and that there was 
a defect of parties plaintiff, contending that the sole remedy to test the 
validity of the election is by quo warranto, C. S., 870, ST1. Held: The 
demurrer was properly overruled, since, unless otherwise provided by 
statute, injunction at the instance of a taxpayer is an appropriate remedy 
to resist the levy of a tax upon a prima facie showing of illegality, and 
since quo warranto is the sole remedy to test the validity of an election to 
public office, but not to test the validity of a tax even though it is levied 
under the authority of a popular election. C. S., 858, 7979. 


2. Elections I a—Complaint held to sufficiently allege that result of elec- 
tion, as declared, was erroneous. 

A complaint alleging upon information and belief that votes of dis- 
qualified persons were counted in the returns of an election, and that less 
than a majority of the qualified voters cast their ballots in favor of the 
tax being voted on, but later alleging without qualification that by reason 
of the matters alleged, a majority of the qualified voters did not vote in 
favor of the levying of the tax, and that the returns were incorrect, is held 
to sufficiently state a cause of action contesting the validity of the election 
irrespective of the allegations upon information and belief, and a demurrer 
thereto on the ground that the complaint failed to state a cause of action 
for that allegations upon information and belief are unavailing against a 
demurrer, is properly denied. 


3. Pleadings D e— 
A demurrer admits facts well pleaded. As to whether facts alleged 
upon information and belief are availing against a demurrer, quere. 


AppraL by defendants from Barnhill, J., at June Special Term, 1936, 
of Wake. 

Civil action to contest validity of special school tax election and to 
restrain levy of alleged illegal or unauthorized tax. 

The complaint, in substance, alleges: 

1. That the plaintiffs are taxpayers in Raleigh Township, Wake 
County, and bring this action on behalf of themselves and all others 
similarly situated, who desire to be made parties plaintiff. 
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2. That a special election was duly called and held on 21 March, 1936, 
within the territorial jurisdiction of the “School Committee of Raleigh 
Township” upon the question as to whether “there shall be levied a 
special annual ad valorem tax upon property withix said territorial 
jurisdiction, not to exceed a maximum of twenty-five cents (25c) on the 
$100 valuation.” 

3. That “plaintiffs are informed and believe, and upon such informa- 
tion and belief allege,” at said election less than a majority of the quali- 
fied registered voters, eligible to vote in said election, cast their ballots in 
favor of said proposed levy, notwithstanding the returns from said elec- 
tion indicate upon their face that the proposal was carried by a majority 
of forty-eight votes. 

4. That “plaintiffs are informed and believe and upon such informa- 
tion and belief allege,” at said election “large numbevs of persons, at 
least 200 or more, who were not qualified to register and vote in said 
election did actually . . . cast ballots in favor of tae levying of the 
tax, . . . and that the votes of such persons, so disqualified, 
were included in the returns,” ete. 

5. That “by reason of the matters and things hereinbefore alleged, a 
majority of the qualified voters . . . did not vote in favor of the 
levying of said tax; that the returns . . . are incorrect; that the 
tabulation and the result of said election . . . are incorrect; and 
that in truth and in fact a majority of the qualified and registered voters 

voted against the imposition and levy of said tax.” (Par. 17.) 

Wherefore, plaintiff prays that the election be declared invalid, void, 
and of no effect, and that the proposed tax levy be restrained. 

Demurrer interposed upon the ground (1) that the court has no juris- 
diction of the subject of the action, (2) that there is a defect of parties 
plaintiff, and (3) that the complaint does not state facts sufficient to 
constitute a cause of action. 

From judgment overruling the demurrer the defendants appeal, assign- 
ing errors. 


Ruark & Ruark, Manning & Manning, Shepherd & Shepherd, Jones & 
Brassfield, and Douglass & Douglass for plaintiffs, appellees. 

R.L, McMillan, J. M. Broughton, Charles U. Harris, and I. M. Bailey 
for defendants, appellants. 


Stacy, C.J. The demurrer to the jurisdiction is interposed upon the 
ground that the proper remedy for “contesting the validity of an elec- 
tion” 1s a proceeding by information in the nature of a quo warranto, 
brought by the Attorney-General of the State, C. S., 870, or by a private 
relator with leave of the Attorney-General, C.8., 871. Cooper v. Crisco, 
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201 N. C., 739, 161 S. E., 310. In support of this position, the defend- 
ants rely chiefly upon the decisions in Saunders v. Gatling, 81 N. C., 298, 
and Britt v. Bd. Canvassers, 172 N. C., 797, 90 S. E., 1005. The au- 
thorities cited are inapposite. The present action is not to try title to 
office, but to contest the validity of a special school tax election. Forester 
v. N. Wilkesboro, 206 N. C., 347, 174 S. E., 112; Murphy v. Greensboro, 
190 N. C., 268, 129 8. E., 614. The form of the action, or the appro- 
priateness of the proceeding, is sanctioned by a long line of decisions, of 
which the following may be cited as illustrative: Hill v. Skinner, 169 
N. C., 405, 86 8. E., 3851; Clark v, Statesville, 189 N. C., 490, 52 8. E., 
52; Jones v. Comrs., 107 N. C., 248, 12 S. E., 69; Rigsbee v. Durham, 
99 N. C., 341, 68. E., 64; Rigsbee v. Durham, 98 N. C., 81,38. E., 749; 
McDowell v. Const. Co., 96 N. C., 514, 2S. E., 351; Smith v. Walming- 
ton, 98 N. C., 348, 48. E., 489; Wood v. Oxford, 97 N. C., 227,28. E,, 
653; Smallwood v. New Bern, 90 N. C., 36; Perry v. Whitaker, 71 
N.C., 475. “Where a taxpayer shows prima facie that an illegal tax is 
about to be levied by the county authorities, . . . courts of equity 
will restrain such abuse of power at his instance”—Avery, J., in Vaughn 
v. Comrs., 118 N. C., 636, 24 8S. E., 425. 

Title to office is properly triable by information in the nature of quo 
warranto, because the prerogatives of sovereignty are at stake, Ames v. 
Kansas, 111 U. S., 449, but not so in an action to test the validity of a 
tax sought to be levied, even with popular approval. Haton v. Graded 
School, 184 N. C., 471, 114 8. E., 689; Proctor v. Comrs., 182 N. C., 56, 
108 S. E., 860; Woodall v. Highway Com., 176 N. C., 377, 97S. E., 226. 

Unless otherwise provided by statute, injunction at the instance of a 
taxpayer is regarded as an appropriate remedy to resist the levy of an 
invalid assessment, .W/cDowell v. Const. Co., supra, or to restrain the 
collection of an illegal tax. Reynolds v. Asheville, 199 N. C., 212, 154 
S. E., 85. The position finds support, not only in the decisions, but also 
in the statutes on the subject. C.S., 858; C.8., 7979; Ragan v. Dough- 
ton, 192 N. C., 500, 135 S. E., 328; RB. R. v. Comrs., 188 N. C., 265, 124 
S. E., 560; Sherrod v, Dawson, 154 N. C., 525, 70 8. E., 789; Lbr. Co. 
v. Smith, 146 N. C., 199, 59 8. E., 653. 

It follows, therefore, that the demurrer was properly overruled on the 
first and second grounds. 

The third ground of the demurrer is, that allegations made only “on 
information and belief” are bad as against a demurrer. In support of 
this position, the defendants cite, among others, the decisions in 
So. Ry. Co. v. Rollins, 45 Ga. App., 270, 164 S. E., 216, and Moore »v. 
Standard Accident Ins. Co., 48 Ga. App., 508,178 8. E., 481. 

Without pausing to debate the sufficiency of the allegations made on 
information and belief, and to distinguish or point out the inapposite- 
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ness of the authorities cited, it is enough to say that the allegations of 
paragraph seventeen of the complaint are good as against a demurrer. 
Calahan v. Roberts, 208 N. C., 768, 182 8. E., 657; Lanker v. Linker, 
167 N. C., 651, 83 S. E., 736. In this view of the matter, the third 
ground of the demurrer becomes academic. 

The demurrer admits facts well pleaded. Bank v. Gahagan, ante, 
464; Sutton v. Ins. Co., 209 N, C., 826, 184 8. E., 821; Oliver v. Hood, 
Comr., vbid, 291, 183 S. E., 657; Distributing Corp, v. Maxwell, ibid., 
47,182 8. E., 724; Phifer v. Berry, 202 N. C., 388, 163 S. E., 119. It 
was properly overruled on all three grounds, 

Affirmed, 





STATE v. ALBERTUS SYLVESTER GRIER. 
(Filed 25 November, 19386.) 


Criminal Law L e—The record is conclusive on appeal to the Supreme 
Court. 

The record proper as contained in the statement of the case on appeal is 
conclusive, and where the record proper discloses that tLe trial court with- 
drew incompetent testimony from the jury and charged the jury fully 
and correctly upon the verdicts of murder in the first degree, murder in 
the second degree, manslaughter, and not guilty, which the jury might 
return upon the evidence, defendant’s assignments of error based upon 
his contentions that the court did not withdraw the incompetent evidence 
from the consideration of the jury, and that the court instructed the jury 
that they could render one of two verdicts, guilty of murder in the first 
degree or not guilty, are not supported by the record and cannot be sus- 
tained. 


Appreat by defendant from Hill, Special Judge, et April Special 
Term, 1936, of Mecxtensurc. No error. 

This is a criminal action in which the defendant Albertus Sylvester 
Grier was tried on an indictment in which he was charged with the 
murder of Waddell Mackey in Mecklenburg County, on 18 April, 1936. 

At the trial the evidence for the State tended to show that between 
7 and 8 o’clock, on the night of 18 April, 1936, the defendant went into 
a cafe in the city of Charlotte, and there found Waddell Mackey and 
others with whom he had shortly before had a quarrel; that as he was 
leaving the cafe, the defendant requested Waddell Mackey to come out 
of the cafe to the sidewalk, saying that he wished to talk with him; that 
as Waddell Mackey came out of the cafe to the sidewalk, where the 
defendant was standing, he grabbed a shotgun from a bystander, and as 
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Waddell Mackey started to walk down the sidewalk away from him the 
defendant shot Waddell Mackey and thereby inflicted a wound from 
which he died within about 20 minutes. Both within the cafe and on 
the sidewalk the defendant cursed Waddell Mackey and his companions. 
After the defendant had shot Waddell Mackey, two police officers of the 
city of Charlotte, who had been sitting in an automobile about 50 feet 
from the scene of the homicide, started toward the defendant, who there- 
upon raised his gun and shot at the officers, who returned the shots. The 
defendant then fled. He was subsequently arrested under a criminal 
warrant charging him with murder. 

The evidence for the State tended to show further that shortly before 
the homicide the defendant met Waddell Mackey, who was walking on a 
street in the city of Charlotte with a girl, who had been going with the 
defendant and other friends. The defendant attempted by force to get the 
girl to leave Waddell Mackey and to go off with him. In consequence of 
Waddell Mackey’s assistance to the girl, the defendant threw rocks at: 
him and his friends, who in turn threw rocks at the defendant. After 
this occurrence, Waddell Mackey and his friends, including the girl, 
went to a picture show, where they remained about 80 minutes. After 
leaving the picture show they went to the cafe, where the defendant 
found them shortly before the homicide. 

Witnesses for the State testified that when the deceased came out of 
the cafe, in response to the request of the defendant, and while he was 
on the sidewalk, immediately before the defendant shot him, Waddell 
Mackey had no knife or other weapon in his hands, and that at the time 
he was shot he was walking away from the defendant, who was cursing 
him and demanding that he stop. 

As a witness in his own behalf, the defendant testified as follows: 

“On Saturday night before Easter, I was going up a street in the city 
of Charlotte. I saw Bessie Foust, Waddell Mackey, and Sandy Pettis 
together. Sandy and I had been together earlier that night. I had seen 
Bessie Foust on McDowell Street, and had talked with her alone. I saw 
her later at Smoky’s. Waddell Mackey came into Smoky’s house and 
stayed a good while. I left him there. Later Waddell Mackey, Robert 
Pettis, Joe Stanly, and Bessie Foust caught up with me on the street. 
I called Bessie Foust, and asked her to come with me. She did not come. 
Waddell Mackey said, ‘She is not coming to you.’ He cursed me and 
then he and Robert Pettis threw rocks at me. I threw a rock back at 
them, and then went on down the street. I next saw them at Moore’s 
Cafe. I did not know that they were in the cafe when I went in. After 
I saw them in the cafe, I left because I was afraid they would jump on 
me. As I left the cafe they followed me. Waddell Mackey had a knife 
in his hands while I was in the cafe. He cursed me and said he would 
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cut my head off. When he came out of the cafe to the sidewalk I got a 
gun from a man standing by whom I knew as Jim. When I shot 
Waddell Mackey he had a knife and was coming on me. I shot only 
once, and then ran. As Iran I threw the gun away. The officers shot 
at me as | was running. I had never had any trouble before that night 
with Waddell Mackey. I knew Bessie Foust. I had been going with 
her for some time. I never stayed with her, although I admit I had had 
sexual relations with her. I was not jealous because she was going with 
Waddell Mackey that night. When I left the cafe that night before 
the shooting, Waddell Mackey and his friends followed me. I did not 
shoot but one time. I shot Waddell Mackey because he was coming on 
me with a knife. I did not shoot at the officers. I had not threatened 
to shoot or kill anyone.” 

There was evidence offered by the defendant tending to corroborate 
his testimony. There was also evidence tending to show that the general 
character of the defendant is good. 

In his charge to the jury, the court instructed them that they should 
return a verdict of guilty of murder in the first degree, or guilty of 
murder in the second degree, or guilty of manslaughter, or not guilty, 
as they should find the facts to be from all the evidence submitted to 
them by the court. 

The jury returned a verdict of guilty of murder in the first degree. 

From judgment that he suffer death by means of asphyxiation, as 
prescribed by statute, the defendant appealed to the Supreme Court, 
assigning errors in the trial. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
A. A. Tarlton for defendant. 


Connor, J. <A careful examination of the record proper in this Court, 
and of defendant’s assignments of error in his appeal to this Court, fails 
to disclose any error in the trial of the action in the Superior Court or 
in the judgment from which the defendant has appealed to this Court. 

The record of the trial as contained in the statement of the case on 
appeal does not support the contentions of the defendant that there was 
error in the failure of the trial court to withdraw testimony from the 
jury which was inadmissible as evidence because the testimony was 
hearsay, or that there was error in the charge for that the jury were 
instructed to return a verdict of guilty of murder in the first degree or 
not guilty The record shows that the testimony of the witness, which 
his examination showed was hearsay, was withdrawn by the court from 
the jury, and that the jury were instructed fully and correctly with 
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respect to the verdict which they should return upon the facts as the 
jury should find them to be from all the evidence. 

In the absence of any error in the record proper, or in the trial of the 
action, the judgment must be affirmed. 

No error. 








ATLANTIC ICE AND COAL COMPANY y. A. J. MAXWELL, COMMISSIONER 
OF REVENUE. 


(Filed 25 November, 1956.) 


Taxation B b—Coal yards held ‘‘mercantile establishments’’ within mean- 
ing of sec. 162, ch. 445, Public Laws of 1933. 


A corporation operating coal and ice yards at established places of 
business in several cities of the State, one or more yards being operated 
in each of the cities, and maintaining scales, bins, etc., and a staff com- 
posed of a yard foreman and other employees at each establishment, 
is held liable for the tax imposed by sec. 162, ch. 445, Public Laws of 
1933, since such business operates ‘‘two or more stores or mereantile estab- 
lishments where goods, wares, and/or merchandise is sold or offered for 
sale at wholesale or retail,’ the coal and ice yards being “mercantile 
establishments” within the meaning of the act, and it not being necessary 
to decide whether such establishments constitute “stores” in the common 
acceptation or the legal meaning of the word, since the application of the 
statute is not limited to stores. 


Apprat by plaintiff from Barnhill, J., at July Term, 1936, of Waxe. 
Affirmed. 


Manly, Hendren & Womble and W. P. Sandridge for plaintiff, ap- 
pellant, 

Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Bruton for the defendant, appellee. 


Scurxcx, J. This is an action to recover State license taxes paid 
under protest by the plaintiff to the defendant under section 162, chapter 
445, Public Laws 1933 (Revenue Act of 1933), which reads: “Sec. 162. 
Branch or chain store. Every person, firm, or corporation engaged in 
the business of operating or maintaining in this State, under the same 
general management, supervision, or ownership, two or more stores or 
mercantile establishments where goods, wares, and/or merchandise is 
sold or offered for sale at wholesale or retail shall be deemed a branch or 
chain store operator, shall apply for and obtain from the Commissioner 
of Revenue a State license for the privilege of engaging in such business 
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of a branch or chain store operator, and shall pay for such license a tax 
according to the following schedule:” 

By consent, the case was heard upon an agreed statement of facts. 
The facts agreed upon were substantially these: The plaintiff, a Georgia 
corporation, duly domesticated in this State, is engaged in the business 
of selling coal and ice at wholesale and retail in the State of North 
Carolina. All ice sold by it is of its own individual manufacture. In 
nine cities of the State the plaintiff operates one or more coal and ice 
yards, thirteen in all, “In these established places of business there is 
a man in charge known as yard foreman. His duty is to weigh the coal 
or ice and bill same to the purchaser, make cash sales, and collect any 
cash sale that he makes from the yard at which the sale is made. This 
collection, with duplicate copy of bill, is turned in at the close of each 
day to the main office. Coal or ice in any quantity requested by the 
purchaser is sold at all of these places of business, some of which sales 
are wholesale in excess of one ton or more, and some of them merely a 
few sacks of coal or a few pounds of ice—any amount the purchaser 
wants is sold by this company at the place of business. . . . In the 
cities where they (the plaintiff) have more than one location, the deliv- 
ery is made from the location nearest to the purchaser. Merchandise is 
delivered by the seller, if requested; otherwise, the purchaser can haul 
his own purchase.” At the respective places of business a local trade 
name is used. The plaintiff has paid to the State of North Carolina a 
total of $600, representing a license tax for each location (separate yards 
in the same city being counted as separate locations), at which the 
defendant does business. The license taxes so imposed are prescribed by 
sec, 112, ch. 445, Public Laws 1933 (Revenue Act of 1933). 

The Commissioner of Revenue has required the plaintiff to pay a 
branch or chain store tax under sec. 162, ch. 447, Public Laws 1933. 
The chain store tax so required to be paid was paid under protest, de- 
mand was duly made within thirty days after such payment for its 
refund, and refund was refused. The amount of the chain store tax paid 
by the plaintiff under protest to the defendant was $720.00. This action 
was brought to recover the amount so paid under protest. 

His Honor was of the opinion that the plaintiff was not entitled to 
recover, and from judgment so adjudging the plaintiff appealed, assign- 
ing error. 

In the appellant’s brief is the statement: “This brief does not raise 
any question of the constitutionality of the chain store license tax. The 
question here raised is solely a question of statutory construction and 
legislative intent,” and at another place in the brief appellant says: “It 
is true that double taxation is not prohibited.” 
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The decision of this case turns upon the legislative intent carried by 
the words “two or more stores or mercantile establishments where goods, 
wares, and/or merchandise is sold or offered for sale at wholesale or 
retail.” If these words include the thirteen separate places of business 
where the plaintiff sells coal and ice, called “coal yards,” then the tax 
was properly collected and the plaintiff is not entitled to recover; if, on 
the other hand, these words do not include these various separate places 
of business, then the tax was improperly collected, and plaintiff 1s 
entitled to recover the amount paid, under protest, by it to the defendant. 

The appellant in its brief seems to rest its appeal more upon the 
meaning of the word “stores” than upon the words “mercantile estab- 
lishments.” While there may be considerable divergence of opinion as to 
the common acceptation of the word “stores,” and of its legal meaning, 
we are of the opinion that the words “mercantile establishments,” fol- 
lowed by the words “where goods, wares, and/or merchandise is sold or 
offered for sale,” clearly include coal yards where coal and ice are sold in 
the manner shown by the agreed statement of facts. 

Webster’s New International Dictionary, Second Edition (1935), de- 
fines the word “establishment” as an “institution or place of business 
with its fixtures and organized staff,’ and defines the word “mercantile” 
as “characteristic of, or befitting, a merchant; having to do with, or 
engaged in, trade.” The plaintiff’s coal yard is its “place of business,” 
with its “fixtures,” scales, bins, etc., and, with its “staff,” a yard fore- 
man and other employees; and is clearly a “mercantile” place of business 
since it “has to do with” and is “engaged in, trade”—the wholesale and 
retail trade in coal and ice. 

The judgment of the Superior Court is 

Affirmed. 





McCANLESS MOTOR COMPANY v. A. J. MAXWELL, COMMISSIONER OF 
REVENUE. 


(Filed 25 November, 1936.) 


1. Taxation B d— 


Provisions of a statute exempting property or transactions from the 
general tax therein levied will be strictly construed in favor of the State. 


2. Taxation B b—Second-hand automobiles taken in as part payment on 
other second-hand automobiles held subject to tax. 


Second-hand automobiles taken in by a dealer in part payment on other 
second-hand automobiles are held subject to the tax levied by secs. 400, 
et seq., of ch. 445, Public Laws of 1933, upon resale of such second-hand 
ears by the dealer, the exemption from the tax provided by subsec. 11 of 
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sec, 404 of the act applying, by its terms, only to second-hand automobiles 
taken in by the dealer in part payment on new automobiles sold by the 
dealer. 

8. Statutes B a— 


Where a statute is not ambiguous, but expresses the legislative intent 
clearly, no means of interpretation other than the langt.age of the statute 
may be used in its construction, and the legislative intent as expressed 
in the statute must be given effect. 


ApreaL by defendant from Small, J., at October Term, 1936, of 
Wake. Reversed. 


I. M. Bailey and Hayden Clement for plaintiff, appellee. 
Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Bruton for defendant, appellant. 


ScuEenck, J. This was an action instituted by the plaintiff, a corpo- 
ration engaged in the retail sale of automobiles in the city of Salisbury, 
against the defendant Commissioner of Revenue for the refund of 
$1,454.75 paid by the plaintiff to the defendant under protest, being 
taxes levied and collected by the defendant from 25 May, 1934, to 1 July, 
1935, on the resale of second-hand or used automobiles taken in exchange 
for other second-hand or used automobiles which had been taken in part 
payment of new automobiles sold by the plaintiff and upon the sales of 
which new automobiles the maximum tax of $10.00 on the sale of any 
single article had been paid. The case was heard upon an agreed state- 
ment of facts and presents the question as to whether under the Emer- 
gency Revenue Act of 1933, ch. 445, Public Laws 1933, secs. 400, e¢ seq., 
sales of second-hand or used automobiles, other than the sales of those 
second-hand or used automobiles taken in part payment in the sales of 
new automobiles are exempt from sales tax. The answer to the question 
involves an interpretation of section 404, subsection 11, of said act, 
which reads: 

“When in the sale of a new article a second-hand or used article is 
taken in part payment, the sale of the new article shall be reported at the 
full gross sales price. The resale of second-hand or used articles, taken 
in part payment in the sale of new articles, or the resale of articles 
repossessed by the vendor, may be excluded from gross sales taxable 
under this act if separate record is kept of all such transactions in such 
manner as may be prescribed or approved by the Commissioner of 
Revenue.” 

The trial judge was of the opinion, and entered judgment accordant 
therewith, that the resales of second-hand or used automobiles taken in 
exchange and part payment of other second-hand or used automobiles 


N.C.] FALL TERM, 1936 727 


Motor Co. v. MAXWELL, Comer. OF REVENUE, 


which had been taken in part paymerxit in the sales of new automobiles, 
upon the sales of which new automobiles the maximum tax of $10.00 on 
the sale of any single article had been paid, were exempt from sales tax. 
The defendant appealed to the Supreme Court, assigning as error the 
judgment of the Superior Court. We think, and so hold, that such 
assignment of error is well founded. 

Section 406 of the Emergency Act of 1933 provides for the payment to 
the Commissioner of Revenue by retail merchants of one dollar for a 
license to engage in and conduct business, and for additional tax as 
follows: “Upon every retail merchant, as defined in this article, a tax 
of three per cent (3%) of total gross sales by every such person.” 
Section 404, subsection 12, provides that the maximum tax on the sale of 
any single article shall be $10.00. 

Section 406 imposes a tax upon each sale made by a retail merchant 
in this State, unless a sale be excepted from the provision of the statute. 
It is contended by the plaintiff that the sales upon which the tax sought 
to be recovered was paid were so excepted by section 404, subsection 11. 
a It has been generally held that exemption from taxation must 
be strictly construed in favor of the taxing power.” Stedman p. Winston- 
Salem, 204 N. C., 208 (205). “ . . No claim to exemption can be 
sustained unless it is clearly within the scope of the exempting clause.” 
37 C. J., 237, The language relied upon by the plaintiff is: “The resale 
of second-hand or used articles, taken in part payment in the sale of new 
articles, . . . may be excluded from gross sales taxable under this 
act if separate record 1s kept of all such transactions. oF 

It appears from the agreed facts that the tax sought to be recovered 
in the instant case was not collected on the resale of second-hand or used 
automobiles taken 1n part payment of new automobiles sold, but was 
collected on the resale of second-hand or used automobiles taken in part 
payment or exchange of other second-hand or used automobiles which 
had been taken in part payment in the sales of new automobiles. The 
express wording of the exempting subsection of the statute, taken in its 
ordinary and commonly accepted meaning, includes only sales of second- 
hand or used articles taken 1n part payment in the sales of new articles, 
and does not include sales of second-hand or used articles taken in part 
payment of other second-hand or used articles, although such last men- 
tioned articles had been taken in part payment of the sales of new 
articles. 

There is really no ambiguity in the wording of the exempting sub- 
section of the statute (subsection 11, section 404, ch. 445, Public Act 
1933). It expresses plainly and clearly the intent of its framers and 
there is no occasion to resort to any means of interpretation other than 
to follow such intent. “This meaning and intention must be sought first 
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of all in the language of the statute itself. For it must be presumed 
that the means employed by the Legislature to express its will are ade- 
quate to the purpose and do express that will correctly. If the language 
of the statute is plain and free from ambiguity, and expresses a single, 
definite, and sensible meaning, that meaning is conclusively presumed 
to be the meaning which the Legislature intended to convey.” School 
Commissioners v, Aldermen, 158 N. C., 191 (196). 

The judgment of the Superior Court is 

Reversed. 





J. C. BALLARD v. TOWN OF CHERRYVILLE. 
(Filed 25 November, 1936.) 


Municipal Corporation E f—Right to recover damages resulting to land 
from sewage disposal plant is predicated upon title and not possession. 
In this action to recover damages to land resulting from defendant 
municipality’s sewage disposal plant, defehdant municipality pleaded the 
three-year statute of limitations, C. S., 441 (8). It appeared that plaintiff 
executed a deed of trust on the land and thereafter deeded his equity of 
redemption to his sons, that the deed of trust was foreclosed and bid in 
by the cestui que trust, all more than three years before the institution of 
the action, and that plaintiff did not again acquire title until less than a 
year before the institution of the action by deed from the transferee of 
the purchaser at the foreclosure sale, although plaintiff had been in pos- 
session of the land for more than three years next before the institution 
of this action. Held: The measure of damages should have been predi- 
cated upon the difference in value at the time plaintiff again acquired title 
and the date of the institution of the action, and an instruction that the 
jury should assess as damages the difference in the market value of the 
land on the date of the institution of the action and the date three years 
prior thereto, constitutes reversible error. 


AppeaL by defendant from Harding, J., at February: Term, 1936, of 
Gaston. New trial. 


Ernest R. Warren, John G. Carpenter, and R. BR. Carventer for plain- 


teff, appellee, 
M.A, Stroupe and A. C. Jones for defendant, appellant. 


Scurencx, J. This is a civil action, instituted 22 November, 1935, to 
recover damages alleged to have been caused to the land of the plaintiff 
by a municipal sewage disposal plant maintained by the defendant on 
land adjacent thereto. 
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The following verdict was rendered by the jury: 

“1. Did the defendant wrongfully damage the premises of the plain- 
tiff, as alleged in the complaint? Answer: ‘Yes.’ 

“2. What damage, if any, is the plaintiff entitled to recover of the 
defendant by reason of the said wrongful acts of the defendant, as 
alleged? Answer: ‘$2,500. ” 

From judgment based upon the verdict the defendant appealed, assign- 
ing as error the following excerpt from the charge, viz.: 

“The court charges you, gentlemen of the jury, whatever the plaintiff 
has shown to you in damages to his property at any time within three 
years, if any, then he would be entitled to recover as compensation for 
such damages and the measure of that damage would be the difference 
between the reasonable market value of the property three years prior 
to November, 1935, which would be November, 1932, and the date of the 
commencement of this action. Plaintiff contends he has shown that this 
action was commenced November, 1935. The court charges you the 
difference would be the reasonable market value in November, 1932, and 
the reasonable market value in November, 1935—that means the differ- 
ence between that value, provided you shall find that the depreciation, 
if you find that there is any depreciation, was brought about by the 
wrongful acts of the defendant in maintaining a nuisance there, damag- 
ing the plaintiff’s property. He would not be entitled to recover any 
difference brought about by economic conditions.” 

Since the defendant pleaded the three-year statute of limitations, 
C. S., 441 (3), the charge as given would have been correct under the 
authority of Lightner v. Raleigh, 206 N. C., 496, but for the uncontra- 
dicted evidence to the effect that the plaintiff did not hold title to the 
land alleged to have been damaged during the entire period of three 
years next preceding the institution of the action. 

The evidence, record and oral, establishes that the plaintiff originally 
was vested with title to the land alleged to have been damaged, having 
bought a part of it in 1918 and a part in 1920; on 6 October, 1926, 
plaintiff conveyed the land by mortgage deed to the Greensboro Joint 
Stock Land Bank, and upon default by plaintiff the mortgage deed was 
foreclosed and the mortgagee executed deed to J. S. Duncan, purchaser, 
which was recorded 26 June, 1933. Later Duncan conveyed the land to 
the said Land Bank and the said Land Bank thereafter conveyed it to 
Howard Ballard by deed dated 1 June, 1934, and Howard Ballard, by 
deed dated 26 June, 1934, and recorded 23 October, 1935, conveyed the 
land to the plaintiff; and further, on 23 July, 1928, plaintiff divested 
himself of all legal or equitable interest in the land by conveying the 
same to his sons, T. A., Roy, and Will Ballard, and did not again acquire 
title thereto until he did so by the deed of Howard Ballard purporting 
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to be executed 26 June, 1934, and actually recorded 23 October, 1935. 
The plaintiff was not vested with title to the land from 23 July, 1928, 
to 26 June, 1934. 

Notwithstanding the plaintiff was in possession of the land alleged to 
have been damaged during the three years next preceding the institution 
of the action, under the factual situation established by the evidence 
relative to the title of said land the measure of damages suffered by the 
plaintiff would be the difference, caused by the municipal sewage dis- 
posal plant maintained by the defendant, in the market value of said 
land at the time plaintiff reacquired title thereto, namely, 26 June, 1934, 
and the market value thereof at the date of the institution of this action, 
namely, 22 November, 1935, 

The assignment of error must be sustained, and a new trial ordered. 

New trial. 





J. O. HUGHES, ADMINISTRATOR OF ESTATE oF CLYDE REID HUGHES, 
DECEASED, v. SOUTHERN RAILWAY COMPANY, JOHN W. BLANTON, 
T. Ek. SHARP, JUNIUS B. LAMB, anp CHARLES R. MecCLURE. 


(Filed 25 November, 1986.) 


1. Removal of Causes C b— 


Whether a separable controversy is alleged is to be Jetermined by the 
complaint, and whether the resident defendants are fraudulently joined 
to prevent removal to the Federal Court is to be deterimined by the peti- 
tion, which must allege facts leading to that conclusion apart from deduc- 
tions by the pleader. 


2. Same—Petition held to allege facts leading to conclusion that resident 
defendants were fraudulently joined to prevent removal. 


In this action against a nonresident railroad company and its resident 
employees defendant railroad company filed a petition for removal, alleg- 
ing that the individuals charged in the complaint with concurrent negli- 
gence in failing to keep defendant’s warning signals at the grade crossing 
in question in proper working order, were a train conductor, a road- 
master, and a Superintendent, and one of them not even an emplovee of de- 
fendant railroad at the time of the injury, and that none of them had 
any duty in regard to the inspection and maintenance of the warning 
signals in question. Held: The facts alleged in the petition show a want 
of causal connection between the employment of the resident defendants 
and the negligence alleged in the complaint, and defendant railroad com- 
pany’s motion for removal should have been granted. 


AppraL by defendant Southern Railway Company from Harding, J., 
at April Term, 1936, of Mecxiensrre. Reversed. 

Action for damages for wrongful death, alleged to have been caused 
by the negligence of the defendants. 
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The complaint alleged that plaintiff’s intestate was struck by a train 
of defendant Southern Railway Company on a street crossing in the city 
of Charlotte, on the night of 19 March, 1935, and that as a result the 
intestate suffered an injury from which he shortly thereafter died; that 
defendant railway company maintained at said crossing a signal light, 
showing red when train was approaching and green when crossing was 
clear, and that a bell was attached to said device to give warning of the 
approach of a train; that the individual defendants, residents of North 
Carolina, were employees of the railway company and had contro] and 
supervision of said signal device, and were charged with the duty to 
maintain it in working condition at all times for the protection of the 
public; that on the occasion alleged, and for several days previous 
thereto, the said signals were out of order, so that a green light was shown 
when a red light should have been shown, and vice versa, and that 
defendants permitted said defective condition to remain with knowledge 
thereof. Plaintiff alleged damages in the sum of one hundred thousand 
dollars. 

In apt time the defendant Southern Railway Company, a corporation 
organized and existing under the laws of the State of Virginia, with 
proper bond, filed its duly verified petition for removal of said action to 
the District Court of the United States on the ground of separable con- 
troversy, and that the joinder of the individual resident defendants was 
not in good faith, but for the sole and fraudulent purpose of attempting 
to prevent the defendant railway company from removing the case to the 
Federal Court. 

The petitioner further set out in its petition that one of the individual 
defendants was the train conductor, another roadmaster, another a super- 
intendent, neither of them being charged with any duty of inspection or 
maintenance of the said signaling device, or with any duty with respect 
thereto for the protection of the public using said crossing, and that the 
fourth individual defendant was not at the time an employee of defend- 
ant and in no way connected with the alleged injury. 

The petition for removal was denied by the clerk, and the clerk’s 
ruling on appeal was afhrmed by the judge of the Superior Court, and 
the defendant railway company appealed to this Court. 


Kirkpatrick & Kirkpatrick and Walter Hoyle for plainteff. 
John M. Robinson for Southern Railway Company, appellant. 


Devin, J. The appeal presents the single question whether the facts 
set forth in the petition of the corporate defendant are sufficient to 
entitle it to have the case removed to the United States District Court. 

The petition for removal is based on the averment that as to the 
individual resident defendants no cause of action will le, and that they 
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were joined as parties defendant for the fraudulent purpose of prevent- 
ing the exercise by the nonresident defendant of its right of removal to 
the Federal Court. 

It seems to be well settled that whether there 1s a separable contro- 
versy is to be determined by the complaint, and that whether resident 
defendants are joined fraudulently for the purpose of preventing removal 
of the cause to the United States Court is to be determined by the facts 
alleged in the petition for removal. Jforganton v. Hutton, 187 N. C., 
736; Culp v. Ins. Co., 202 N. C., 87; Tate v. RB. B., 205 N. C., 51; Trust 
Co. v. R. R., 209 N. C., 804; Powers v. A. R., 169 U.S., 92; Southern 
Ry. v. Lloyd, 239 U.S., 496; Wilson v. Iron Co., 257 U.S., 92. 

The petitioner must not only allege fraudulent joinder, but must state 
facts leading to that conclusion, apart from the pleader’s deduction. 
Crisp v. Fibre Co,, 193 N. C., 77. 

Here the appellant has set out in detail the facts upon which it bases 
its plea for removal, showing want of causal connection between the 
employment of the resident defendants and the negligence alleged in the 
complaint. 

“The State Court may pass upon the sufficiency of the bond and peti- 
tion, but the petitioner’s allegations of fact are deemed to be true, and 
if the plaintiff wishes to do so he may traverse the jurisdictional facts in 
the Federal Court on a motion to remand.” Tate v. A. R., supra; Rea 
v. Alirror Co., 158 N. C., 24; Lloyd v. R. R., 162 N. C., 485; Smith vw. 
Quarries Co., 164 N. C., 338, 

There was error in denying the motion for removal. 

Reversed, 





JOHN MITCHEM vy. NATIONAL WEAVING COMPANY. 
(Filed 25 November, 19386.) 


1. Malicious Prosecution A e—Want of probable cause does not raise pre- 
sumption of malice, although jury may infer malice therefrom. 


Malice as an essential element of a right of action for malicious prose- 
cution may be inferred by the jury from want of probable cause, but want 
of probable cause raises no presumption of malice. the matter being for 
the determination of the jury from the evidence, while malice sufficient to 
support a verdict for punitive damages must be shown by plaintiff by 
positive evidence beyond the inference of malice from want of probable 
cause, malice necessary to support the issue of punitive damages being 
actual ill will or a reckless and wanton disregard of plaintiff's right, and 
an instruction that the law presumed malice from want of probable cuuse 
entitles defendant to a new trial. 
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2. Malicious Prosecution A d— 

A nolle prosequi taken by the solicitor upon the finding by the grand 
jury of “not a true bill’ after the committing magistrate had bound the 
defendant over, is a sufficient termination of the prosecution to support 
an action for malicious prosecution. 

8. Malicious Proseeution A c— 

The fact that the committing magistrate had bound defendant over is 
competent evidence on the question of probable cause in an action there- 
after instituted by the defendant in the criminal action for malicious 
prosecution, but such fact is not conclusive. The distinction between 
instances where the magistrate has jurisdiction to try the defendant is 
pointed out, 

4. Malicious Prosecution A a— 


Plaintiff in an action for malicious prosecution must allege and prove 
malice, want of probable cause and termination of the proceeding upon 
which the action is based. 


AppraL by defendant from Harding, J., at March Term, 1936, of 
GASTON, 

Civil action for malicious prosecution. 

On 3 September, 1935, a hearing was had before a justice of the peace 
on a warrant sworn out by an officer of the defendant company, charging 
the plaintiff with obtaining goods from the defendant under false pre- 
tense, and plaintiff was bound over to the Superior Court. Thereafter, 
the grand jury returned “not a true bill,” and the solicitor took a nolle 
prosequt. 

Plaintiff sues for malicious prosecution. 

From verdict and judgment awarding both actual and punitive dam- 
ages, the defendant appeals, assigning errors. 


J. L. Hamme for plaintiff, appellee. 
Emery B. Denny for defendant, appellant. 


Stacy, C. J. The following excerpt, taken from the charge, forms the 
basis of one of defendant’s exceptive assignments of error: 

“Now, under this issue, if you shall find that it was done without 
probable cause, the law imples that it was done with implied malice—a 
wrongful act done without legal justification.” 

This instruction is not supported by the decisions on the subject. 

It is true that malice, in the sense the term is used in actions for 
malicious prosecution, may be inferred from want of probable cause, but 
it is not presumed from such fact alone. Johnson v. Chambers, 32 N.C, 
287, 

Speaking to the identical question, in Bell v. Pearcy, 27 N. C., 83, 
where a similar instruction was held to be erroneous, Ruffin, C. J., 
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delivering the opinion of the Court, said: “We think there is error in 
the point excepted to by the defendant... . . Hence, it has been 
properly said that malice may be inferred from the want of probable 
cause. Sutton v. Johnston, 1 Term, 493, 545. It is equally apparent 
that 1t 1s not necessarily to be inferred therefrom. On the contrary, it 
must 1n every case be properly an inquiry for the jury as to the actual 
fact, under explanations from the court. If it were not so, it should be 
said at once that the action lies for a prosecution without probable cause, 
for it 1s obviously idle to add that there must also be malice in the 
prosecutor, 1f the want of probable cause proves malice. The law draws 
no such presumption; for, though it often might be true, it would often 
be untrue in point of fact.” 

Again, in Turnage v. Austin, 186 N. C., 266, 119 S. E., 359, it was 
said: “The absence of probable cause is not the equivalent of malice, 
nor does it establish malice per se, though it is evidence from which 
malice may be inferred, and the existence of probable cause does not 
make the existence of malice. The presence or absence of malice in its 
final analysis is a question of fact to be determined by the jury, while 
probable cause is a mixed question of law and fact.” 

And in McGowan v. McGowan, 122 N. C., 145, 29 8. E., 97, it was 
held (as stated in headnote which accurately digests the opinion): 
“While, in some cases, malice may be inferred from the want of probable 
cause, the law makes no such presumption, and, in the trial of an action 
for malicious prosecution, it is for the jury and not the court to make 
such inference of fact.” 

The kind of mahce required to support a verdict for actual as well as 
punitive damages in actions for malicious prosecution was the subject 
of extensive investigation in Downing v. Stone, 152 N. C., 525, 68 S. E., 
9; Stanford v. Grocery Co., 143 N. C., 418, 55 8S. E., 815; Motsinger v. 
Sink, 168 N. C., 548, 84 8S. E., 847; and Humphries v. Edwards, 164 
N. C., 154, 80 8. E., 165. See, also, Dickerson v. Refining Co., 201 
N. C., 90, 159 S, E., 446; Jerrell v, Dudley, 189 N. C., 57, 51 S. E.,, 
T77; Kelly v. Traction Co,, 182 N. C., 369, 43 S. E., 923; 38 C. J., 478; 
18 R. C. L., 28. 

In Brown v. Martin, 176 N. C., 31, 96 8. E., 642, Allen, J., delivering 
the opinion of the Court, said: “The rule is established in Stanford v. 
Grocery Co., 143 N. C., 419, that legal malice, which must be present to 
support an action for malicious prosecution, may be inferred by the 
jury from the want of probable cause, and that it is sufficient as a basis 
for the recovery of compensatory damages, but that when punitive dam- 
ages are claimed, the plaintiff must go further and offer evidence tend- 
ing to prove that the wrongful act of instituting the prosecution ‘was 
done from actual malice in the sense of personal ill will, or under cir- 
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cumstances of insult, rudeness, or oppression, or in a manner which 
showed the reckless and wanton disregard of the plaintiff’s right.’ ” 

The nolle prosequi taken by the solicitor was sufficient legal termina- 
tion of the prosecution to support an action for malicious prosecution 
based thereon. Abernethy v. Burns, ante, 686; Dickerson v. Refining 
Co., supra; Winkler v. Blowing Rock Innes, 195 N. C., 673, 143 8. E., 
213; Stancill v. Underwood, 188 N. C., 475, 124 8. E., 845; Wilkinson 
v. Wilkinson, 159 N. C., 265, 74 S. E., 740. The action of the com- 
mitting magistrate in binding the defendant there, plaintiff here, over 
to the Superior Court for trial, was evidence of probable cause, sufficient 
to warrant the jury in finding its existence, but which neither compelled 
nor required such finding. Stanford v. Grocery Co., supra; Jones v. 
R. f., 1381 N. C., 183, 42 8. E., 559; Griffin v. Sellers, 19 N. C., 492; 
Plummer v. Gheen, 10 N. C., 66. The case is not like Price v. Stanley, 
128 N. C., 38, 38 8. E., 33, where the justice of the peace had jurisdic- 
tion to determine the guilt or innocence of the accused. Perhaps the 
action of the grand jury in returning “not a true bill” neutralized that 
of the committing magistrate. Muller v. Chicago, etc., R. Co., 41 Fed., 
898; Kelly v. Shoe Co., 190 N. C., 406, 180 S. E., 32. But, however 
this may be, the matter was for the twelve. The burden was on the 
plaintiff to show the concurrence of malice and want of probable cause. 
Turnage v. Austin, supra; Overton v. Combs, 182 N. C., 4, 108 S. E., 
357; Bowen v. Pollard, 173 N. C., 129, 91 8. E., 711. In short, three 
things must be alleged and proved in an action for malicious prosecu- 
tion: (1) Malice, (2) want of probable cause, and (3) termination of 
proceeding upon which the action 1s based. Wungate v. Causey, 196 
N. C., 71, 144 S. E., 530; Stancill v. Underwood, supra; Carpenter v. 
Hanes, 167 N.C., 551, 83 8. E., 577; R. R. v. Hardware Co., 138 N. C., 
174, 50 8. E., 571. 

For error in the charge as indicated, the defendant is entitled to a 
new trial. It 1s so ordered. 

New trial. 





B. G. LILLY v. BELK BROTHERS anp HARTFORD ACCIDENT AND 
INDEMNITY COMPANY. 


(Filed 25 November, 19386.) 


1. Master and Servant F c—Evidence held to support findings that claim 
was not filed in time and that employer was not estopped to assert 
defense. 

The evidence before the Industrial Commission tended to show that 
claimant, injured in the course of his employment, failed to give the 
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employer notice thereof and did not file claim therefor until more than 
twelve months after the injury, that the employer did not file a report 
of the accident because it did not have knowledge thereof, and that the 
employer delivered claimant’s wages to him after the disability resulting 
from the injury, but that the employer thought the disability was due to a 
prior injury, had no knowledge of the subsequent injury, and made no 
representations that the wages delivered to the claimant were in lieu of 
compensation. Held: The evidence supports the findings of the Industrial 
Commission that the claim was not filed within the time prescribed by 
N. C. Code, 8081 (dd), (ee), (ff), and that the employer was not estopped 
to set up the defense that the claim was filed too late. 
2. Master and Servant F i— 


The findings of fact made by the Industrial Commission in a hearing 
before it are conclusive on the courts when they are supported by compe- 
tent evidence. 


AppEAL by plaintiff from Pless, J., at July Special Term, 1936, of 
Mecxrensrerc. Affirmed. 

Petition by plaintiff for an award under the North Carolina Work- 
men’s Compensation Act on account of an injury by accident arising 
out of and in course of employment by defendant Belk Brothers. 

An award was denied by the North Carolina Industrial Commission 
on the ground that plaintiff had not filed claim within the time pre- 
scribed by the statute. On appeal to the Superior Court, the ruling of 
the Industrial Commission was affirmed, and plaintiff appealed to this 
Court. 


D. E. Henderson for plaintrff. 
C. H. Gover, William T. Covington, Jr., and Hugh DL. Lobdell for 
defendants. 


Devin, J. The plaintiff, a salesman in the employ of defendant Belk 
Brothers, in Charlotte, North Carolina, in the course of his employment 
struck his leg against an obstacle in January, 1934, and later, as a result, 
was disabled from September, 1934, to February, 1935, and afterwards. 

The North Carolina Industrial Commission found “that the claimant 
did not file a claim with the Industrial Commission within twelve months 
from date of the accident, as required by section 24” of the Workmen’s 
Compensation Act, and “that the employer did not have knowledge of 
the accident within thirty days, and that the employer did not file with 
the Industrial Commission report of an accident occurring to the claim- 
ant in January, 1934.” Award was denied for failure to comply with 
requirements of C. §., 8081 (dd), 8081 (ee), 8081 (ff). Hardison v. 
Hampton, 203 N.C., 187; Hanks v. Utilities Co., ante, 312, 

There was evidence to sustain the findings of the Industrial Commis- 
sion. It appeared from the testimony offered by the defendant employer 


~I 
oS 
“I 


N.C.] FALL TERM, 1936. 


LILLY v. BELK BROTHERS. 


that it had no knowledge of the accident until the following September, 
and attributed the disability then to similar injury sustained by plaintiff 
in 1931, and that no notice of claim was given until July, 1935. 

The findings of fact of the Industrial Commission are conclusive if 
supported by competent evidence. West v. Fertilizer Co., 201 N. C., 
556; Reed v. Lavender, 206 N. C., 898; Morgan v. Cloth Mulls, 207 
NO. 317. . 

The plaintiff, however, contends that the defendants should be held 
to be equitably estopped to set up the defense that the claim was filed 
too late, by reason of the conduct of the employer calculated to induce 
him to think the claim had been duly filed. But the facts found by the 
Industrial Commission are not sufficient to render this principle appli- 
cable here. The findings on this point were as follows: ‘‘The evidence dis- 
closes that his wages were paid him (during fall of 1934) in the usual 
manner, except that they were delivered to him, as he was unable to go 
to the store; that nothing wassaid about these wages being paid in heu 
of compensation provided by the Workmen’s Compensation Law; 
that claimant made no reference to being injured on the job, or that he 
was claiming compensation; . . . that the witness Barger, book- 
keeper, to whom accidents were supposed to be reported, testified the 
first knowledge he had of an alleged injury on the job was in June, 1935. 

The Commission is convinced that the defendant employer has 
done nothing in this case that would tend to lull the claimant into 
security that he was going to be taken care of under the provisions of the 
Compensation Law. There is evidence that the claimant sustained a 
prior injury to this same leg in 1931, at which time the medical bill was 
taken care of in the routine manner under the provisions of the Com- 
pensation Law.” 

The question here presented was discussed and decided adversely to the 
plaintiff by this Court in Wilson v. Clement Co., 207 N. C., 541, Brog- 
den, J., writing the opinion and citing authorities in support. 

Unfortunately for the plantiff, being debarred of his common law 
action, he has been denied compensation for his injury under the Work- 
men’s Compensation Act, but on the record and findings of the Com- 
mission, we are unable to help him. 

Judgment affirmed. 
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STATE v. HUBERT WELLS. 


(Filed 25 November, 1936.) 
1. Seduction A a— 


The elements of the offense of seduction are the seduction of an innocent 
and virtuous woman under promise of marriage, and by provision of 
statute the unsupported testimony of prosecutrix is insufficient to sustain 
a conviction. C. 8., 4889. 


2. Seduction B d—Evidence held insufficient to show that seduction was 
induced by previous unconditional promise of marriage. 


Testimony of the prosecutrix in this prosecution foi seduction to the 
elfect that she and defendant had sexual intercourse, that they planned 
to be married, that he asked her to have sexual intercourse with him and 
told her that if she would they would be married, and that they would 
be married right away if anything bappened, is held insufficient to estab- 
lish that the seduction was induced by a previous unconditional promise 
of marriage, it not appearing from the evidence when the first act of 
intercourse took place, and, the burden being upon the State to affirma- 
tively show that the seduction was induced by a previous unconditional 
promise of marriage, defendant’s motion to nonsuit should have been 
granted. 


AppEAL by defendant from Harding, J., at April Term, 1936, of 
Gaston. Reversed. 

The defendant was charged with seduction under promise of marriage, 
in violation of C. 8., 4839, and from the judgment pronounced on a 
verdict of guilty, he appealed. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State, 
Ernest R. Warren for defendant. 


Devin, J. The essential elements of the offense of which the defend- 
ant was convicted are: (1) Seduction, (2) of an innocent and virtuous 
woman, (3) under promise of marriage. The statute contains the 
additional proviso that the unsupported testimony of she woman shall 
not be sufficient to convict. C.%., 43839. S. v. Forbes, ante, 567; S. v. 
McDade, 208 N. C., 197; S. v. Crook, 189 N. C., 545. 

In order to convict, the burden of proof is upon the State to show 
beyond a reasonable doubt that the seduction was accomplished under 
and by means of the promise of marriage, and that the prosecutrix was 
at that time an innocent and virtuous woman. It must affirmatively 
appear that the inducing promise preceded the intercourse, and that the 
promise was absolute and not conditional. S.v. Shatley, 201 N. C., 83; 
S: 0. .bang, 11 Ne C. T78s 5T CO. 3s 50: 
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Here, the only evidence of the prosecutrix on this point was as follows: 

“That she knew the defendant Hubert Wells; that she had sexual 
intercourse with him and was pregnant; that in March, 1934, they had 
planned to be married. He asked her to have intercourse and told her 
if she would they would get married, and if anything happened they 
would marry right away.” It does not appear when the first act of 
intercourse took place. 

The evidence is insufficient to establish the controlling fact that the 
seduction was induced by a previous unconditional promise of marriage. 
S.v. Shatley, supra; 57 C. J., 50. 

For the reasons stated, we think the motion for judgment of nonsuit 
should have been sustained. 

Reversed. 





T. E. CRAIG v. BEN F. PRICE. 


(Filed 25 November, 19386.) 


1. Mortgages H b— 
An agreement to delay foreclosure of a deed of trust securing a note 
long past due is void for want of consideration. 
2. Limitation of Actions A c— 


A cause of action for breach of a contract to delay foreclosure of a 
deed of trust is barred after three years from the breach of the contract 
by foreclosure in violation of the agreement. 


3. Limitation of Actions C c— 


A promise to reconvey the land to the trustor will not estop the cestut 
from setting up the statute of limitations in the trustor’s action to recover 
for breach of the cestui’s alleged contract to delay foreclosure. 


4. Mortgages H h— 

Trustor cannot complain that no personal notice of foreclosure was 
given him when all the provisions of the instrument and the statute in 
respect to advertisement were fully complied with. 

. Frauds, Statute of, F b— 


It is not necessary that the statute of frauds be pleaded in order to 
render incompetent parol evidence of a contract to convey land. 


Ot 


AprEAL by plaintiff from Cowper, Special Judge, at September Term, 
1936, of MecxiENBURG. Affirmed. 

Action for damages for alleged breach of contract to delay foreclosure 
of deed of trust on plaintiff’s land. Summons issued 13 July, 1934. 

Plaintiff alleged in his complaint that defendant, owner and holder 
of plaintiff’s past-due note secured by deed of trust on plaintifi’s land, 
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orally agreed, in summer of 1929, in order to give plaintiff opportunity 
to refinance the debt, that the land would not be sold until later in the 
fall; that in the late fall of that year plaintiff ascertained that the land 
had been sold by the trustee, without notice to plaintiff, and contrary to 
the agreement, and the land purchased by defendant; that ‘“‘on account 
of defendant’s breach of his contract not to sell the plaintiff’s land, and 
on account of selling same not only in violation of the agreement, but 
without notifying plaintiff that it was to be sold in order to afford him 
opportunity to refinance the claim, the plaintiff has been greatly dam- 
aged.” 

Defendant answered denying that there was any agreement not to fore- 
close, alleging that the debt was long past due and unpaid after repeated 
demands; that the foreclosure sale was duly advertised by John C. Sikes, 
the trustee, and sale had on 14 October, 1929, at which sale defendant 
bid off the land for the amount of his debt. 

Defendant further set up the three-year statute of limitations. 

In reply, plaintiff alleged that his delay in bringing suit was due to 
the repeated promises of defendant to reconvey the land to plaintiff, and 
that defendant was thereby estopped to plead the statute of limitations. 

The plaintiff testified substantially in accord with his allegations. 
At the close of plaintiff’s evidence motion for nonsuit was sustained, and 
from judgment dismissing the action plaintiff appealed. 


J.D. McCall and Carswell & Ervin for plaintiff, appellant. 
IV. B. Love and Stewart & Bobbitt for defendant, appellee. 


Devin, J. Plaintiff bases his action upon the alleged breach of an 
agreement to delay the foreclosure of a deed of trust long in default. 

There being no consideration for the promise to extend the time for 
foreclosure, it will not support a contract enforceable in law, or give 
ground for au action for damages for its breach. Cromartie v. Lumber 
Co., 173 N. C., 712; Jackson v. Bank, 203 N. C., 357. 

A promise is not binding in law if founded solely on a consideration 
which the law holds insufficient to create a legal obligation. Hatchell 
v. Odom, 19 N. C., 302; Willams v. Chevrolet Co., 209 N. C., 29. 

The breach of contract is alleged to have occurred in October, 1929, 
and, more than three years having elapsed before suit was instituted, it 
would seem plaintiff’s cause of action was barred by the statute of limita- 
tions; nor is the evidence sufficient to show that defendant is estopped 
to plead the statute, under the rule laid down in Oliver v. Fidelity Co., 
176 N. C., 598; McIntosh Prac. & Proe., sec. 1380; Bryant v. Kellum, 
209 N. C., 112. 
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Plaintiff complains that he did not receive personal notification of the 
foreclosure sale, but there was no evidence that the provisions of the 
deed of trust or of the statute, with respect to advertisement, were not 
fully complied with. 

Plaintiff does not base his action upon breach of parol contract to 
convey the land to him. But this would not avail him, for the alleged 
promise 1s denied, and 1t would not be necessary for the defendant to 
specifically plead the statute of frauds to render the evidence incompetent 
to prove the contract. Wunders v. Hill, 144 N. C., 614; Clegg v. Bishop, 
188 N. C., 564. 

The motion for judgment of nonsult was properly sustained, and the 
judgment is 

Affirmed. 





STATE vy. BRADY LAURENCE. 


(Filed 25 November, 19386.) 
Criminal Law L b— 

Where a defendant fails to make out and serve statement of case on 
appeal within the time allowed, he loses his right to prosecute the appeal, 
and the motion of the State to docket and dismiss must be allowed, but 
where the life of defendant is at stake this will be done only when no 
error appears on the face of the record proper. 


Morton by the State to docket and dismiss appeal by defendant from 
Shaw, Emergency Judge, at August Term, 1936, of IrepELL. Appeal 
dismissed. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
No counsel for defendant. 


Devin, J. At the August Term, 1936, of the Superior Court of 
Jredell County, said term beginning 3 August, Brady Laurence was tried 
upon indictment charging him with the murder of one E. Clyde Ervin. 
The jury returned a verdict of guilty of murder in the first degree, and 
thereupon sentence of death was pronounced by the court. The defend- 
ant gave notice of appeal to the Supreme Court and was allowed thirty 
days within which to serve statement of case on appeal. Nothing has 
been done towards perfecting the appeal. The time allowed for serving 
statement of case has long since expired. S. v. Moore, ante, 459. 

The prisoner, having failed to make out and serve statement of case on 
appeal, has lost his right to prosecute his appeal, and the motion of the 
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State to docket and dismiss must be allowed. However, this being a 
case In which the life of the prisoner is involved, we have examined the 
record to see if any error appears on the face of the record. The ex- 
amination reveals no error. S. v. Williams, 208 N. C., 352; 8. v. 
Kinyon, ante, 294. 

Appeal dismissed. 





STATE v. ATLANTIC ICE & COAL COMPANY, Trapine as CRYSTAL 
ICE & COAL COMPANY. 


(Filed 25 November, 1936.) 


1. Criminal Law I j—On motion to nonsuit, all incriminating evidence on 

whole record is to be considered in light most favorable to the State. 

On a motion to nonsuit in a criminal prosecution, all the incriminating 

evidence on the whole record is to be taken in its most favorable light for 

the State, and only the incriminating evidence should be considered, and 

the State is entitled to every reasonable inference therefrom and every 
reasonable intendment thereon. C. S., 4643. 


2. Criminal Law I i— 


The competency, admissibility, and sufficiency of evidence is for the 
court to determine, the weight, effect, and credibility is for the jury. 


3. Criminal Law L f— 

Where a defendant is convicted on two counts of equal gravity and 
punishment, and no error is found in regard to the trial on one of the 
counts, exceptions not affecting such count, but relating solely to the other 
count need not be considered, since error, if any, in regard thereto would 
be immaterial. 


4. Criminal Law I k— 


Where a verdict of guilty specifically refers to some of the counts, but 
not to all, it amounts to an acquittal on the counts not seferred to. 


5. Monopolies A a: Statutes A d—cC. S., 2563 (3), relating to monopolies, 
held constitutional and not void for indefiniteness. 

C. 8., 2568 (8), sufficiently defines the offense therein prohibited as the 
willful destruction or undertaking to destroy the business of any oppon- 
ent or business rival in the State with the purpose or intention of attempt- 
ing to fix the price of anything of value when competition is removed, 
and the statute is constitutional and clear and is not void for indefinite- 
ness, the State haying the power to regulate discriminatory sales unless 
the statute contravenes the Federal Constitution. 


6. Monopolies C b—Evidence of defendant's violation of C. S., 2563 (8), 
held sufficient to be submitted to the jury. 

Evidence that defendant, a foreign corporation, operated coal yards in 

several cities of this State, that in one of its yards it put down the price 


N. C.] FALL TERM, 1936. 743 


STATE v. Coa Co. 


a 





of coal below the cost of handling, and that its manager, when advised 
by the secretary of the coal dealers’ association of the city that its prac- 
tices would be ruinous to other dealers in the city, replied that it had to 
sell the tonnage in that city and that there were too many coal dealers 
operating in the city anyway, that its prices in the city were lower than 
its prices in another city in the State, that by so cutting its price it 
doubled its volume of business in the city, and that it sold almost three 
times the tonnage of its largest competitor, with other direct and circum- 
stantial evidence, is held sufficient to be submitted to the jury on the 
issue of defendant’s violation of C. 8., 2568 (3), the question of whether 
defendant willfully undertook to injure its competitors’ businesses and 
intended to raise the price of coal after competition had been removed 
being for the jury to determine from all the facts and circumstances 
adduced at the trial, and defendant’s motion to nonsuit was correctly 
denied. N. C. Constitution, Art. I, secs. 7, 31. 


%. Criminal Law G i—Coal dealer of long experience held competent to 
give opinion as to cost of handling coal. 

In this prosecution for violation of C. 8., 2568 (8). relating to monopo- 
lies, the State was allowed to introduce the testimony of coal dealers in 
the same city as to the cost of handling coal, the opinion testimony being 
based upon complicated and detailed facts relating to costs of buying, 
shipping, trucking, handling, shrinkage, labor, repairs, etc., the witnesses 
having had years of experience in operating their respective businesses in 
the city. Held: The witnesses were experts and their opinion testimony 
was competent and was properly received in evidence. 


8. Same— 

Where expert testimony is admitted in evidence, it will be presumed 
that the court made a preliminary finding that the witnesses were experts. 
or that such finding was waived, and an exception to the testimony for 
that the record fails to show such preliminary finding cannot be sustained. 


9. Monopolies C c—Instruction in this prosecution for violation of C. S., 
2563 (3), held without error. 

In a prosecution for violating C. 8., 2568 (3), relating to monopolies, 
an instruction that a person violates this section if he lowers the price of 
the product in question for the purpose of injuring or destroying com- 
petitors, and then, after competition is removed, he sells at a higher price 
to the detriment of the public, is held without error. 


10.Same: Criminal Law A c——Instruction defining willfulness held with- 
out error. 

In this prosecution for violation of C. S., 2563 (3), relating to monopo- 
lies, the court’s instruction defining the element of willfulness in injuring 
the business of competitors that willful means the wrongful doing of an 
act without justification or excuse, is held a correct definition of willful- 
ness as used in criminal statutes, nor will the court’s failure to explain 
the meaning of “justification” as used in the instruction be held for error 
in the absence of a request for special instructions, it appearing that else- 
where in the charge the court, in effect, explained the word by charging 
that defendant could not be found guilty unless defendant intended to 
injure its competitors and fix prices after competition was removed. 
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11. Criminal Law I g— 

The failure of the court to elaborate on a subordinate feature of the 
charge will not be held for error in the absence of a request for special 
instructions. 

12. Same— 


The charge in this case held not to impinge on C. S8., 564, it appearing 
that the court, in a clear and logical way, set forth the facts and gave the 
contentions of both parties in a fair manner, and charged the law applica- 
ble to the facts and clearly defined “reasonable doubt.” 


stacy, C. J., dissents. 


ApprEat by defendant from Clement, J., and a jury, at January Term, 
1936, of Forsytu. No error. 

The defendant was indicted under the following bill of indictment: 
“The jurors for the State, upon their oath present, that the Atlantic Ice 
& Coal Company, a corporation organized and existing in the State of 
Georgia and doing business in the city of Winston-Salem, Forsyth 
County, on or about the 14th day of November, 1935, with force and 
arms, at and in the county aforesaid, unlawfully, willfully did under- 
take to destroy and injure the business of Consumers Coal Corp., George 
Agee, Barnes Coal Co., Carroll Coal Co., Dixie Coal Co., Drew & Tolley, 
Minnis Coal Co., Realty Bond Coal Co., Service Coal Co., and I. C. 
Yates Fuel Co., and others, the opponents and business rivals of the said 
Atlantic Ice & Coal Company, Inc., in the State of North Carolina, 
with the purpose and intention of attempting to fix the price of coal, a 
commodity of value, when the competition is removed in violation of 
section 2563, subsection 3, of the Consolidated Statutes, against the form 
of the statute in such case made and provided and against the peace and 
dignity of the State. And the jurors aforesaid, upon their oath, do 
further present, That the Atlantic Ice & Coal Company, a corporation 
organized and existing in the State of Georgia and doing business in the 
city of Winston-Salem, Forsyth County, on or about the 14th day of 
November, 1935, with force and arms, at and in the county aforesaid, 
unlawfully, willfully did buy and sell within the State, through its agent, 
E. W. Goodman, coal, a thing of value, which is sold and bought in the 
State of North Carolina, to injure and destroy the business of Consumers 
Coal Corp., George Agee, Barnes Coal Co., Carroll Coal Co., Dixie Coal 
Co., Drew & Tolley, Minnis Coal Co., Realty Bond Coal Co., Service 
Coal Co., and I. C. Yates Fuel Co., and others, the rivals and opponents 
of Atlantic Ice & Coal Company, by lowering the price of said coal sold, 
so low as to leave an unreasonable and inadequate profit for a time with 
the purpose of increasing the profit on the business when such rivals and 
opponents are driven out of business or the business of said opponents is 
injured in violation of section 2563, subsection 4, of Consolidated Stat- 
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utes, against the form of the statute in such case made and provided and 
against the peace and dignity of the State. And the jurors, aforesaid, 
upon their oath do further present, That the Atlantic Ice & Coal Com- 
pany, a corporation organized and existing in the State of Georgia and 
doing business in the city of Winston-Salem, Forsyth County, on or 
about the 14th day of November, 1935, with force and arms, at and in 
the county aforesaid, who deals in coal, a thing of value, within the State 
of North Carolina, did unlawfully and willfully sell, at and in the city 
of Winston-Salem, a place where there is competition, said coal at a 
price lower than is charged by said Atlantic Ice & Coal Company for 
the same thing, to wit: the same or similar coal at another place, to wit: 
in the city of Charlotte, North Carolina, where there is not good and 
sufficient reason, on account of transportation or the expense of doing 
business, for charging less at the one place than the other, with the view 
of injuring the business of Consumers Coal Corp., George Agee, Barnes 
Coal Co., Carroll Coal Co., Dixie Coal Co., Drew & Tolley, Minnis Coal 
Co., Realty Bond Coal Co., Service Coal Co., and I. C. Yates Fuel Co., 
and others, rivals and opponents of Atlantic Ice & Coal Company, 
against the form of the statute in such case made and provided and 
against the peace and dignity of the State. Gwywn, Soltcitor.” 


It is stipulated by the defendant that the Atlantic Ice & Coal Company 
is a corporation, organized and existing under the laws of the State of 
Georgia. It is further stipulated that the Atlantic Ice & Coal Company 
does business in the city of Winston-Salem, under the trade name of 
“Orystal Ice & Coal Company,” and that the Crystal Ice & Coal Com- 
pany is not a corporation. 

A motion to quash was sustained as to the second count, on the ground 
that subsection 4 of C. S., 2563, was so indefinite that its enforcement 
would violate the due process clause of the Federal and State constitu- 
tions. Judgment as of nonsuit was rendered as to the defendant Good- 
man, manager of the Crystal Ice & Coal Company, and the corporate 
defendant was tried only upon the first and third counts. The defendant 
entered a plea of not guilty. The jury returned a verdict of guilty 
upon both of those counts, and the defendant company was fined $1,000 
and costs. 

The defendant made numerous exceptions and assignments of error, 
and appealed to the Supreme Court. The material ones and necessary 
facts will be set forth in the opinion. 


Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Bruton, and W. T. Wilson for the State. 

W. M. Hendren and W. P. Sandridge, Jr., of Manly, Hendren & 
Womble for defendant. 
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Crarkson, J. The defendant, at the close of the State’s evidence and 
at the close of all the evidence moved to dismiss the action or for judg- 
ment of nonsuit. ©. 8., 4643. The court below denied the motions, and 
in this we can see no error. Was there sufficient evidence of defendant’s 
guilt to be submitted to the jury? We think so. | 

“On motion to dismiss or judgment of nonsuit, the evidence is to be 
taken in the hght most favorable to the State, and it is entitled to the 
benefit of every reasonable intendment upon the evidence and every 
reasonable inference to be drawn therefrom. ‘An exception to a motion 
to dismiss In a criminal action taken after the close of the State’s evi- 
dence, and renewed by defendant after the close of his own evidence, 
does not confine the appeal to the State’s evidence alone, and a convic- 
tion will be sustained under the second exception if there is any evidence 
on the whole record of the defendant’s guilt” 8S. v. Harp, 196 N. C., at 
p. 166. See S. v. Carlson, 171 N. C., 818; S. v. Sigmon, 190 N.C., 684. 
The evidence favorable alone to the State is considered—defendant’s 
evidence is discarded. S. v. Utley, 126 N. C., 997. The competency, 
admissibility, and sufficiency of evidence is for the court to determine, 
the weight, effect, and credibility is for the jury. 8S. v. Utley, supra; 
S. v. Blackwelder, 182 N. C., 899.” S. v. Lawrence, 196 N. C., 562 
(564). 

N. C. Code, 1985 (Michie), sec. 2559, is as follows: “Every contract, 
combination in the form of trust or otherwise, or conspiracy in restraint 
of trade or commerce in the State of North Carolina is hereby declared 
to be illegal. Every person or corporation who shall make any such 
contract expressly, or shall knowingly be a party thereto by implication, 
or who shall engage in any such combination or conspiracy, shall be 
guilty of a misdemeanor, and upon conviction thereof such person shall 
be fined or imprisoned, or both, in the discretion of the court, whether 
such person entered into such contract individually or as an agent repre- 
senting a corporation, and such corporation shall be fined in the discre- 
tion of the court not less than one thousand dollars.” 

Section 2563: “In addition to the matters and things hereinbefore 
declared to be illegal, the following acts are declared to be unlawful, 
that is, for any person, firm, corporation, or association, directly or 
indirectly, to do or to have any contract, express or knowingly implied, 
to do any of the acts or things specified in any of the subsections of this 
section. . . . (3) To willfully destroy or injure, or undertake to 
destroy or injure, the business of any opponent or business rival in the 
State of North Carolina with the purpose or intention of attempting to 
fix the price of anything of value when the competition is removed. 
(4) Who, directly or indirectly, buys or sells within the State, through 
himself or itself, or through any agent of any kind, or as agent or princi- 
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pal, or together with or through any allied, subsidiary, or dependent per- 
son, firm, corporation, or association, any article or thing of value which 
is sold or bought in the State to injure or destroy or undertake to injure 
or destroy the business of any rival or opponent, by lowering the price 
of any article or thing of value sold, so low, or by raising the price of 
any article or thing of value bought, so high as to leave an unreasonable 
or inadequate profit for a time, with the purpose of increasing the profit 
on the business when such rival or opponent is driven out of business, 
or his or its business is injured. (5) Who deals in any thing of value 
within the State of North Carolina, to give away or sell, at a place where 
there is competition, such thing of value at a price lower than is charged 
by such person, firm, corporation, or association for the same thing at 
another place, where there 1s not good and sufficient reason, on account 
of transportation or the expense of doing business, for charging less at 
the one place than at the other, with the view of injuring the business 
of another.” 

Section 2564: “Any corporation, either as agent or principal, violat- 
ing any of the provisions of preceding section shall be guilty of a mis- 
demeanor, and such corporation shall, upon conviction, be fined not less 
than one thousand dollars for each and every offense, and any person, 
whether acting for himself or as officer of any corporation or person 
violating any of the provisions of this chapter, shall be guilty of a mis- 
demeanor, and, upon conviction, shall be fined or imprisoned, or both, in 
the discretion of the court.” 

Section 2566: “Where the things prohibited in this chapter are con- 
tinuous, then, in such event, after the first violation of any of the provi- 
sions hereof, each week that the violation of such provision shall continue 
shall be a separate offense.” 

Constitution of North Carolina, Art. I, sec. 7, is as follows: “No 
man or set of men are entitled to exclusive or separate emoluments or 
privileges from the community but in consideration of public service.” 

Section 31: “Perpetuities and monopolies are contrary to the genius 
of a free state and ought not to be allowed.” 

One of the best definitions of “monopoly” which can be found is in 
Black’s Law Dictionary (3d Ed.), p. 1202: “A monopoly consists in the 
ownership or control of so large a part of the market supply or output 
of a given commodity as to stifle competition, restrict the freedom of 
commerce, and give the monopolist control over prices,” citing a long 
list of authorities. 

The word “monopoly” is defined in Commonwealth v. Dyer, 248 Mass., 
472: “In the modern and wider sense monopoly denotes a combination, 
organization, or entity so extensive and unified that its tendency is to 
suppress competition, to acquire a dominance in the market, and to 
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secure the power to control prices to the public harm with respect to any 
commodity which people are under a practical compulsion to buy.” 

Regulating discriminatory sales made within the State for the purpose 
of destroying competition is within the legislative power of the State, 
unless the statute conflicts with the Constitution of the United States. 
Central Lumber Co. v. State of South Dakota, 226 U.&., 157. 

In Fletcher’s Cye. Corporations (Permanent Ed.), Vol. 10, ch. 56, 
part of sec. 5016, p. 850, it is said: “Ruinous competition by lowering 
prices has been recognized as an illegal medium of eliminating weaker 
competitors,” citing many authorities. Porto Rican Amer. Tobacco Co. 
v. Amer. Tobacco Co,, 30 Fed. Reporter, 234 (236); Standard Oil Co. 
v. U. §., 221 U.S. 1; U. 8. v. Amer. Tobacco Co., 221 U. S., 106. 

Wharton's Criminal Law, Vol. 8, 12th Ed. (1932), sec. 2280, is as 
follows: “In the closing years of the 19th century and early part of the 
20th, statutes were enacted in nearly all states and by Congress with a 
design to restrain the evils of complete monopoly. This class of laws 
has been sustained in principle as to both civil and criminal features, 
They were leveled at contracts, combinations, and conspiracies in re- 
straint of trade that had been declared to be against oublie policy and 
void under the common law before the passage of such new statutes. 
The language of the statutes need be supplemented by allegations as to 
the facts. Conspiracy to combine as well as the actual codperation to 
monopolize is forbidden. The exaction of excessive pr.ces upon the sale 
of necessaries was forbidden in the United States as in various countries 
during the World War. The criminal part of the act failed for indefi- 
niteness.” 

Chief Justice White, in Standard Oil Co. v. United States, 221 U.S., 
1 (at p. 58), says for the Court: “Without going into detail, and but 
very briefly surveying the whole field, it may be with accuracy said that 
the dread of enhancement of prices and of other wrongs which it was 
thought would flow from the undue limitation on competitive conditions, 
caused by contracts or other acts of individuals or corporations, led, as 
a matter of public policy to the prohibition, or treating as illegal all 
contracts or acts which were unreasonably restrictive of competitive con- 
ditions, either from the nature or character of the ccntract or act, or 
where the surrounding circumstances were such as to justify the con- 
clusion that they had not been entered into or performed with the legiti- 
mate purpose of reasonably forwarding personal interest and developing 
trade, but, on the contrary, were of such character as to give rise to the 
inference or presumption that they had been entered into or done with 
the intent to do wrong to the general public and to limit the right of 
individuals, thus restraining the free flow of commerce and tending to 
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bring about the evils, such as enhancement of prices, which were con- 
sidered to be against public policy.” 8S. v. Craft, 168 N. C., 208 (210- 
211). 

The defendant was tried on the 1st and 3d counts in the bill of indict- 
ment and convicted on both. 

In S. v. Toole, 106 N. C., 736 (738-9), it is said: “There having been 
a general verdict of guilty on two counts, for offenses punishable alike, 
it is immaterial to consider, as to the other count, whether there was 
error committed or not, unless it was such error as might or could effect 
the verdict of guilty on the second count. . . . If it is a general 
verdict of guilty upon an indictment containing several counts, charging 
offenses of the same grade, and punishable alike, the verdict upon any 
one, if valid, supports the judgment, and it is immaterial that the verdict 
as to the other counts is not good, either by reason of defective counts, or 
by the admission of incompetent evidence, or giving objectionable in- 
structions as to such other counts, provided the errors complained of do 
not affect the valid verdict rendered on this count.” 8S. v. Newton, 207 
N. C., 323 (828). 

Where a verdict refers to only one of several counts in an indictment, 
it amounts to an acquittal upon counts not referred to. S. v. Hampton, 
ante, 283 (284). 

We will consider only the count on which defendant was convicted. 
C. S., 2563 (3), supra. The ingredients (1) to willfully destroy or 
injure, or undertake to destroy or injure; (2) the business of any oppon- 
ent or business rival in the State of North Carolina; (3) with the pur- 
pose or intention of attempting to fix the price of anything of value; 
(4) when the competition is removed. 

It is well settled in this jurisdiction that an act may be void for uncer- 
tainty, vagueness, or indefiniteness. S. v. Morrison, ante, 117 (120-1). 

In Nash v. United States, 229 U.S., 873 (377), we find: “But, apart 
from the common law as to restraint of trade thus taken up by the 
statute, the law is full of instances where a man’s fate depends on his 
estimating rightly, that 1s, as the jury subsequently estimates it, some 
matter of degree. If his judgment 1s wrong, not only may he incur a 
fine or short imprisonment,” ete. At page 378, citing authorities: “As 
to the suggestion that the matters alleged to have been contemplated 
would not have constituted an offense if they had been done, it is enough 
to say that some of them conceivably might have been adequate to accom- 
plish the result, and that the intent alleged would convert what on their 
face might be no more than ordinary acts of competition or the small 
dishonesties of trade into a conspiracy of wider scope, as has been ex- 
plained more than once.” 
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We think the act not uncertain, vague, or indefinite. The statute is 
clear and not ambiguous, and we think constitutional. 

Let us now examine the evidence to see if it was sufficient to be sub- 
mitted to the jury. 

(1) The Atlantic Ice & Coal Company is (T/A) trading as the 
Crystal Ice & Coal Company in Winston-Salem, N. C. The Atlantic 
Tee & Coal Company has about fifty different branches scattered over 
seven Southern States. It is managed by an Atlanta board of directors, 
of which F. W. Beazley is president, and high officials in banks and 
service corporations. The company does business in Charlotte, Lexing- 
ton, Salisbury, \lbemarle, Statesville, Spencer, and other places in 
North Carolina. It does an ice and coal business in W:nston-Salem and 
is the largest dealer in coal. There are some twenty-five coal dealers in 
Winston-Salem. E. W. Goodman was manager of the Winston-Salem 
branch of the Atlantic Ice & Coal Company. 

(2) J. R. Tolley, a witness for the State, testified, in part: “I talked 
with Mr. Beazley over the telephone. I asked him if it was his instruc- 
tions to sell coal at the prices Mr. Goodman had quoted me and he said 
that it was. I told him these prices were below cost and I did not see 
how anyone could sell at those prices. He said what he wanted to do 
was to get more tonnage here. I asked him if there was anything we 
could do to bring about an adjustment, whether there was anything the 
coal dealers had done to cause him to take such steps as that. He said it 
was not. I asked him if there was anything we could do to cause an 
adjustment so he could step his prices up to where we could compete. 
He said there wasn’t. I told him we couldn’t compete and stay in busi- 
ness. I told him there were a lot of small dealers who could not compete 
with these prices; and if we met his prices we would be put out of busi- 
ness, and if we didn’t meet them he would get the majority of the busi- 
ness and that would decrease our business. He said what they wanted 
was tonnage, and there were too many coal dealers in Winston-Salem 
anyhow. This conversation was on the afternoon of the same day that 
Mr. Goodman told me he was going to cut the prices, that was 7 Novem- 
ber, 1935, the day before the prices were cut. I am president of the 
Retail Coal Association. In the telephone conversation I told Mr. 
Beazley that we could not meet his prices and stay in business, and if 
we did not meet his prices it would decrease our business so we could 
not stay in business and that there were a lot of small coal dealers here. 
I also told him they depended on nothing but a living out of the coal 
business, and it just meant meat and bread to them, and if he couldn’t 
think of the human side and adjust things so that we might onerate and 
make a living. He stated he didn’t think what he was doing was 
hurting anybody; that what he wanted was tonnage and that was what 
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he was going to have, and there were too many coal dealers in Winston- 
Salem, anyhow.” 

(3) T. W. Minnis testified, in part: “I am connected with the Minnis 
Coal Company, which has been in business in Winston-Salem since 
October, 1930. I have been in the coal business in Winston-Salem 
since 1914, with the exception of two years. . . . I had a conversa- 
tion with Mr. Goodman, who is manager of the Winston-Salem plant 
in viugust, 1935. I talked to Mr. Goodman about general business con- 
ditions in the town. I told him J was losing some business on account 
of being undersold. He said, ‘Something is lable to break loose here 
some day and when it is over with there won’t be so many coal dealers 
in town as there are now.’ ” 

(4) The cut by the Atlantic Ice & Coal Company went into effect 
on 8 November, 1935. At the time the advertisement of the cut pub- 
lished in the Winston-Salem papers cost $696.00. The defendant, after 
the price-cut in November, 1935, sold 4,195 tons of coal against 2,044 
tons in November, 1934. In December, 1985, defendant sold 6,322 tons 
of coal against 2,936 tons in December, 1934. 

(5) Although a member of the Retail Coal Association, which con- 
sists of practically all the coal dealers in Winston-Salem, Goodman did 
not discuss with the coal dealers the change of policy. 

(6) Higher prices in Charlotte than im Winston-Salem. 

(7) The defendant’s volume amounts to some twenty thousand tons a 
year. The next largest dealer sells from seven thousand to eight thou- 
sand tons, the others selling from one thousand to fifteen hundred tons 
per year. 

(8) J. R. Tolley stated that he had tried to persuade Mr. Goodman 
and Mr. Beazley, president of the company, not to make this cut. There 
was other evidence, direct and circumstantial. 

J. R. Tolley testified: “I have been a coal dealer in Winston-Salem 
about nine and one-half years and am familiar with the coal business in 
this city. I know approximately what it costs me to handle coal. I 
am familiar with the equipment used in handling coal and the general 
expenses of handling coal in Winston-Salem. Q. State to his Honor and 
the jury whether or not in your opinion coal may be handled at a profit 
in Winston-Salem at the published prices of the Atlantic Ice & Coal 
Company, prices having been published since 8 November. <Ans.: No, 
sir. Q. I understand by that, then, in your opinion, those prices are 
below the costs of handling? Ans.: Yes, sir. Q. How much below? 
Ans.: I would say they would have to get at least on some of those 
grades, selling, have to get from $1.00 to $1.50 more than what they are 
getting would be at cost.” The defendant excepted and assigned error. 
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There was much evidence along this same line, to which the defendant 
excepted and assigned error—none of them can be sustained. 

In Britt v. R. &., 148 N. C.,°37 (41), is the following: “5 Encye. Ev., 
654, summarizes the decisions thus: ‘The exception to the general rule 
that witnesses cannot give opinions is not confined to the evidence of 
experts testifying on subjects requiring special knowledge, skill, or learn- 
ing, but it includes the evidence of common observers testifying the 
results of their observations made at the time in regard to common 
appearances, facts, and conditions which cannot be reproduced and made 
palpable to the jury,’ citing, among other cases, S. v. Edwards, 112 
N. C., 901. This is a clear statement of well settled principle, and is a 
common-sense restriction which keeps the wise general rule as to ‘opinion’ 
and ‘expert’? evidence from degenerating into absurdity.” Kepley v. 
Kirk, 191 N. C., 690 (694). 

“Where an inference is so usual, natural, or instinctive as to accord 
with general experience, its statement is received as substantially one of 
fact—-part of the common stock of knowledge.” 22 C. J., p. 530, citing 
numerous North Carolina cases. 

In the instant case, since the witnesses were coal dealers of long stand- 
ing in Winston-Salem, and since they had had long experience in the 
coal business there, and were in close touch with conditions, and hence 
were acquainted with the detailed and complicated facts relating to costs 
of buying coal from the mines, shippirg, trucking, handling, shrinkage, 
labor, repairs, ete., they were qualified as experts, ard their opinions 
were properly received. Belding v. Archer, 181 N. C., 287; Davenport 
v. Norfolk RB. R., 148 N. C., 287; May Co. v. Shoe Co., 186 N. C., 144. 
See 22 Corpus Juris, page 680; 3 Chamberlayne Evidence, page 2383. 
Nor will the admissions of the opinions of the coal dealers constitute 
error for the reason that the record does not show that the court below 
made a preliminary finding that they were experts. Where expert testi- 
mony is admitted in evidence, the presumption is that the preliminary 
finding was made, or that the point was waived. S. v. Gray, 180 N.C, 
697; S. v. Hightower, 187 N. C., 307; Shaw v. Handle Co., 188 N. C., 
222. } 

The defendant, on its motions to nonsuit, stated in its brief: “Unless 
the evidence establishes beyond a reasonable doubt that the defendant 
had formed a purpose to monopolize the coal business in Winston-Salem 
and ‘willfully’ undertook to ‘injure’ its competitors, the verdict is with- 
out support in law and fact, and, therefore, must be set aside.” We 
cannot so hold. We think there was sufficient evidence to be submitted 
to the jury that defendant came within the above clear statement of the 
controversy. 
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It goes without saying that reducing the price of coal to the consumer 
below what the defendant paid for same, with the other evidence above 
set forth, is sufficient evidence to be submitted to the jury that defendant 
formed a purpose to monopolize, and willfully undertook to injure its 
competitors. In fact, the sales for November and December, 1935, 
doubled its sales for the same months of the previous year. The defend- 
ant’s president himself said: “In the spirit of fairness, I will have to 
admit that might possibly have the effect of reducing the number of 
coal dealers.” 

The court below charged the jury: “The defendant is indicted for 
violating certain sections of chapter 53 of the Pubhe Laws of 19138, and 
the amendments thereto. The two sections involved are as follows: 
It prohibits the defendant from doing the following things: “To willfully 
destroy or injure, or undertake to destroy or injure, the business of any 
opponent or business rival in the State of North Carolina with the 
purpose or intention of attempting to fix the price of anything of value 
when the competition is removed.’ The State in that count in the bill 
charges this defendant with attempting to injure the business of oppon- 
ents by reducing the price of coal and then raising the price after the 
competition has been destroyed. The statute says ‘with the purpose or 
intention of attempting to fix the price of anything of value when the 
competition is removed.’ That is one charge.” Then the other section 
is set forth, but 1s not necessary to be considered, as the judgment will be 
sustaiued if correct on the above section. 

The court then set forth the entire evidence in detail: “The State 
contends from this testimony you should be satisfied beyond a reason- 
able doubt that the defendant lowered his prices and that in doing so 
its purpose was to get rid of its competitors, and after putting its prices 
down and getting rid of them, it was its purpose or intention to Increase 
the prices. . . . Now, gentlemen, a person may sell his coal for 
whatever he wants to unless he does it for the purpose prohibited by this 
statute. There are no two merchants in the town, probably, who sell 
two articles at the same price. A merchant may sell his merchandise 
for ten, twenty-five, fifty, or a hundred per cent profit. He may sell it 
for less than it costs. There is no law against that. (He does violate 
the law if he sells under this section, if he lowers the price of the prod- 
uct sold for the purpose of injuring or destroying his competitors, and 
after his competitors had been gotten out of the way, then he raises his 
price so that he sells his coal at a higher price to the detriment of the 
public. That would be a violation of the law.)” To the above portion 
of the charge in parentheses, defendant excepts and assigns error. Tak- 
ing the charge as a whole, it clearly defines the offense. In fact, the 
language of the act is so simple that “He that runs may read” (Cowper). 
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If defendant desired the court to charge more in detail, or on a subordi- 
nate feature, it should have requested the court to dc so under proper 
prayer for instructions. It is almost too well settled in this jurisdic- 
tlon to cite authorities. S. v. Johnson, 193 N. C., 701 (703). The 
exception and assignment of error cannot be sustained. 

The court below charged the jury: “The defendant contends he has 
not violated the law in any respect; that he lowered his prices because 
he felt that method of doing business would be more profitable than the 
one he was doing; that in lowering the prices he sold more than twice 
the amount of coal during a given period, and that he received a small 
profit per ton, but by the quantity sold, in the aggregate, he made more 
money during that period of time, and that he had no intention or no 
purpose of putting other coal dealers out of business, and, in raising the 
price, the defendant contends, gentlemen, there is no evidence offered or 
before you to warrant you in finding he is guilty of violating this sec- 
tion; that there is no evidence whatsoever, the defendant contends, that 
he has gotten rid of his competitors and no evidence he will ever get rid 
of them; that there is no evidence that he will raise the price of coal, 
and the defendant contends you should not be satisfied beyond a reason- 
able doubt from all this evidence that is the intention of the defendant, 
that he intends, as the statute says, to willfully destroy and injure his 
competitors. (Wullfully means the doing of a thing without justifica- 
tlon or excuse, the wrongful doing of an act without justification or 
excuse. That is what ‘willful’ is.)” To the portion of the above charge 
in parentheses, the defendant excepts and assigns error, This cannot be 
sustained. One of the ingredients of the crime is that it must be willful. 

The defendant says that is an incorrect definition of “willful” as used 
in criminal statutes. He also says that the court should have defined to 
the jury the meaning of “justification” in the law of monopolies. Deci- 
sions upon the definition of “willful” in criminal statutes show the cor- 
rectness of the charge of the court below. 8S. v. Whitener, 93 N.C., 590; 
S. v. Taylor, 175 N. C., 833; S. v. Cook, 207 N. C., 261; Surety Co. v. 
Sullivan, 7 Fed. (2d), 605. 

In the Cook case, supra, the Court cites and adopts as the correct 
definition of “willful” when it appears in a criminal statute that defini- 
tion which appears in the Whitener case, supra. The Court says that 
“willful” means the doing of something “intentionally, without just cause 
or legal excuse.” The Court seemed to assume that such a definition 
was substantially the same as that given by Justice Ashe in the Whitener 
case, supra: “The word ‘willful,’ used in a statute creating a criminal 
offense, means something more than the intention to do a thing. It 
implies the doing the act purposely and deliberately, indicating a pur- 
pose to do it, without authority—careless, whether he has the right or 
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not—in violation of law, and it is this which makes the criminal intent, 
without which one cannot be brought within the meaning of a criminal 
statute.” 

Circuit Judge Hand, in the Sullivan case, supra, goes so far as to 
say: “The word ‘willful, even in a eriminal statute, means no more 
than that the person charged with the duty knows what he is doing. It 
does not mean that, in addition, he must suppose that he is breaking 
the law.” 

The jury could not have been misled by the failure of the judge to 
explain the meaning of “justification” in the law of monopolies, since 
obviously it could only mean in the instant case that the defendant 
would be “justified” if he lowered his prices only to foster his own trade, 
and not to injure his competitors nor to monopolize the business. Ience, 
in effect, the court did define “justification” when it charged the jury it 
could not convict, unless it found defendant intended to injure his rivals 
and then fix prices after competition was removed. If the defendant 
wanted a fuller explanation, he should have requested it. S. v, Ammons, 
204 N. C., 753; 8. v. Gore, 207 N. C., 618; 8. v. Hendricks, 207 N. C., 
873. 

The court did not impinge on C. S., 564, but in a clear and logical 
way it set forth the facts and gave the contentions fairly on both sides, 
and charged the law appheable to the facts. “Beyond a reasonable 
doubt” was charged and clearly defined. 

“The defendant, gentlemen, 1s presumed to be innocent of the offense 
with which it 1s charged until evidence is offered that satisfies you be- 
yond a reasonable doubt of its guilt. Being satisfied beyond a reason- 
able doubt does not mean beyond all doubt, imaginary doubt, captious 
doubt, or possible doubt, but it means a fair doubt, based upon reason 
and common sense, and growing out of the testimony in the case. It is 
such a doubt as leaves your mind, after you carefully consider all of the 
testimony, in such a condition that you cannot say you have an abiding 
conviction to a moral certainty in the guilt of the defendant. The de- 
fendant is charged here with a criminal offense. The law presumes it 1s 
innocent of the offense until the State has offered evidence or until evi- 
denee is offered in the trial of the case that satisfies you beyond a reason- 
able doubt of the defendant’s guilt. The State contends from the evi- 
dence offered in this case you should be satisfied that the defendant is 
guilty as charged in those counts in the bill of indictment. The defend- 
ant contends that you should not.” 

The defendant denied the material allegations of the State and its 
evidence was to the effect that what it did was a legitimate business 
venture and in good faith. F. W. Beazley, president of the defendant 
company, testified: “I had no intention of injuring our business com- 
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petitors in Winston-Salem by lowering the prices of coal. Our inten- 
tion was just the opposite. We felt that lowering the vrices and reduc- 
ing the margin of profit would cause an increase in the sales of coal and 
put us in a position where we could continue to sell at a lower margin 
of profit. We certainly had no intention of raising the prices of coal.” 

The evidence, on every aspect of the contentions, gro and con, was 
submitted to the jury. They were the triers of the facts and adopted 
the State’s version and rendered a verdict that defendant, beyond a 
reasonable doubt, was guilty. In the record is a pathetic appeal to the 
president of this gigantic corporation, with 50 large branches in 7 
states: “I also told him they depended on nothing bu: a living out of 
the coal business and it just meant meat and bread to them, and if he 
couldn’t think of the human side and adjust things so that we might 
operate and make a living,” and the answer was, “What he wanted was 
tonnage, and that was what he was going to get, and there were too 
many coal dealers in Winston-Salem, anyhow.” It is the same old 
story. There came to Him a man with a withered hand on the Sab- 
bath day to be healed, “And they asked Him, saying, Is it lawful to 
heal on the Sabbath day? that they might accuse Him. And He said 
unto them, What man shall there be among you, that shall have one 
sheep and if it fall into a pit on the Sabbath day, will he not lay hold 
on it, and lift it out? How much then is a man better than a sheep?” 
Is a man better than tonnage? The jury, on the charge in the indict- 
ment and evidence, found the defendant guilty. There being no error in 
law, we cannot disturb the verdict and judgment. 

On the entire record, we see no prejudicial or reversible error. On a 
trial free from error the defendant has been convicted for violating the 
law of this State. We find 

No error. 


Stacy, C. J., dissents. 





THOMAS M. BATTON y. ATLANTIC COAST LINE RAILROAD COMPANY. 
(Filed 25 November, 1936.) 


Master and Servant C a~—-Employer may not be held liable for failure to 
give injured employee emergency medical attention when employer 
has no actual or constructive knowledge of the injury. 


Plaintiff employee’s first cause of action was predicated upon defendant 
employer’s several acts of negligence resulting in plairtiff’s injury in a 
fall from a platform while engaged in the performance of his duties as 
flagman on defendant’s train late at night. For a secord cause of action 
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plaintiff alleged that after his fall and injury he was left in such helpless 
condition during the balance of the night until he was discovered by an 
employee of another railroad the next morning, that his absence from his 
train should have been discovered by other employees on the train before 
the train moved from the station, in that the train should not have moved 
without plaintiff's signal, and that his absence should have been discov- 
ered in like manner at every subsequent stop of the train, and that it was 
defendant's duty to have searched for him and given him medical atten- 
tion, and that defendant suffered mental anguish and great physical 
injury by reason of his long exposure to the inclement weather and his 
failure to receive immediate emergency medical treatment after his 
injury. Held: Defendant’s demurrer to the second cause of action was 
properly sustained, since the complaint does not charge the defendant with 
knowledge, actual or constructive, that plaintiff had been injured and was 
in a helpless condition, the allegations that his absence should have been 
discovered raising no presumption that his absence was due to injury, 
there being no facts alleged imposing the duty upon defendant or its em- 
ployees to presume that plaintiff's failure to return to the train was other 
than voluntary. 


AppeaL by plaintiff from Harris, J., at August Term, 1936, of 
Hauirax. Affirmed. 

This is an action to recover damages (1) for personal injuries which 
the plaintiff suffered when he fell from a platform in the town of 
Weldon, N. C., while he was engaged in the performance of his duties 
as an employee of the defendant; and (2) for personal injuries which 
the plaintiff suffered after he had fallen from said platform. 

The plaintiff is a resident of the city of Richmond, in the State of 
Virginia. 

The defendant is a corporation, duly organized and doing business in 
the State of North Carolina, as a common carrier. It owns and operates 
railway lines which extend from the city of Richmond, in the State of 
Virginia, in a southerly direction to and through the town of Weldon, 
in the State of North Carolina. 

The plaintiff is now and has been almost continuously for 26 years 
an employee of the defendant. His services have been satisfactory to the 
defendant. On 18 April, 1934, the plaintiff was sound in mind and in 
body and was able to perform and did perform his duties as an employee 
of the defendant to its satisfaction. 

Two causes of action are alleged by the plaintiff in his complaint in 
this action. 

The facts alleged as constituting his first cause of action are as follows: 

“4, On 18 April, 1934, the plaintiff, being then engaged in the em- 
ployment of the defendant as a flagman on its passenger train from 
Richmond, Virginia, to Florence, South Carolina, was duly performing 
his duties as such flagman when said train, on its southbound trip from 
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Richmond to Florence, being engaged in interstate commerce, arrived at 
the town of Weldon, in the State of North Carolina, a; about 2:15 a.m. 
When the said train arrived at Weldon, the plaintiff’s duty required him 
to leave the train and go to the rear thereof to protect said train, to see 
about the condition of said train at the rear thereof, the condition of the 
marker and lights, and to perform certain necessary duties with respect 
to the steam valves. 

“Tt had always been the custom of defendant’s engineer to stop the train 
entirely on the platform with sufficient clearance at the rear thereof that 
passengers and crew could alight safely from all cars to the platform, 
and that members of the train crew could safely walk on said platform 
to and around the rear of said train in connection with their duties. 

“On said date and trip above referred to, when the said train arrived 
at Weldon, N. C., and the station was announced and the train stopped 
for the discharge of its passengers and crew, defendant's engineer negli- 
gently failed to pull his engine far enough south so as to make the rear 
of the train stop on the platform at the north end, but instead negli- 
gently stopped said train at such point that the rear car of said train 
projected northward beyond the platform and over a luigh trestle upon 
which said train had come, which said trestle was about 60 feet in 
height above the ground beneath, the projection of said train to the 
north of said platform extending about 12 or 15 feet. There was no 
guard, barrier, or protection of any kind proyided by “he defendant at 
the north end of said platform to prevent cither passengers or train 
crew from falling or walking off the said north end of tae platform, and 
there was no light or warning marker of any kind provided by the 
defendant to indicate to one walking northward along the platform that 
the end of the platform was near, notwithstanding the duty owed by the 
defendant so to provide, the only guard and barrier on said platform 
being a wall at the east side of the platform about 6 feet high to prevent 
persons falling or walking from said platform off the east side, the said 
east side of the platform being about 6 feet from the side of the train; 
but, as aforesaid, there was no guard or barrier at the north end, which 
was near the rear of said train, except one upright one-foot board at the 
end of said platform next to the last wall thereof, leavirg an open space 
between said board and the train at the north end of said platform of 
about 5 feet, and constituting a menace to passengers alighting from 
defendant’s trains and to the crew alike. 

“At the time the said train arrived at Weldon, N. C., it was dark and 
rainy, and the north end of the platform was negligently permitted to be 
unlighted, and while there were small lights along said platform a very 
short distance from the station northwardly, said lighting did not extend 
at the time complained of far enough northwardly to give any light to 
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the north end of said platform, and was insufficient to disclose to passen- 
gers or train crew the proximity of the dangerous opening at the north 
end of said platform. On the occasion complained of, the curtains of 
the rear car in said train, which was a private car, had been pulled down 
so that there was no light available from said car. 

“When the said train stopped on said platform, the plaintiff, in pur- 
suance of his duties, got off the train at the third car from the rear, and, 
assuming that the train had stopped at its customary and regular place 
upon the platform, he walked slowly down the cast side of the train 
towards the rear end of the train, at the north end, examining the train 
as best he could with the light from the small lantern which he had, but 
which was inadequate to light the surrounding space. Plaintiff had no 
idea and no reason to suspect that the train projected beyond the plat- 
form, and, relying upon the custom of the engineer to stop the train at 
a safe point, he continued slowly to the rear of the train, with his atten- 
tion engrossed upon the performance of his duties as a flagman on 
defendant’s train. 

‘Suddenly, before he reached the rear of the train, and without any 
fault on his part, and while relying upon the duty of the defendant as 
his employer to furnish him a safe place to perform his regular duties, 
and safe and adequate equipment upon the premises for his protection, 
and relying upon the duty of the engineer to avoid any act of negligence, 
and upon his accustomed course in handling the train in such manner or 
at such place as would not be calculated to endanger him while perform- 
ing his duties as a flagman on the train, the plaintiff stepped off the 
north end of the said platform into the open space at the end thereof, 
and fell about 60 feet before he struck the ground, his fall being so 
violent that when he struck the ground he made a deep hole in it, and as 
a result of said fall, caused by the negligent acts and omissions of duty 
by the defendant, the plaintiff was injured in the manner and to the 
extent hereinafter set out in detail. 

“Before going towards the rear of the train, on the outside thereof and 
on the platform, the plaintiff had tried to go through the rear car, but 
notwithstanding the fact that he was entitled to have free access to get 
through said car, the same was closed to him and he had to go to the 
rear by way of the platform. If said rear car had not been closed to 
him in such way as prevented free access to and through said rear car, 
it would have been possible for the plaintiff to cut out the steam from 
the rear platform of said car without alighting upon the platform on 
which the train was standing, but in such event he would not have had 
adequate opportunity to perform his other duties with respect to the 
protection of the rear of the train, and with respect to the inspection of 
the cars making up said train. 
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“5. (On motion of the defendant, this paragraph was stricken from 
the complaint. ) 

“6. The defendant was grossly negligent and careless in the following 
particulars, inclusive of and in addition to the acts of negligence and 
omissions of duty above set out, which separately caused and concurred 
in producing the injuries to the plaintiff herein compleined of, and were 
the proximate cause thereof, to wit: 

“Ca) The defendant negligently failed to stop its train at the cus- 
tomary and regular place of stoppage for the discharge of its passengers 
and crew; 

“(b) The defendant negligently and carclessly stopped its train for 
the discharge of its passengers and crew at a point on said platform 
with the rear end of the train projecting beyond the north end of said 
platform, thus constituting an extreme hazard and condition dangerous 
to the safety of its passengers and crew; 

“(c) The defendant negligently failed to have guards or barricades 
at the north end of said platform for the protection of :ts passengers and 
train crew; 

“(d) The defendant negligently failed to have and keep the north 
end of said platform adequately lighted ; 

“(e) The defendant negligently failed to have markers or lights at 
the northern end of said platform, or warning signals of any kind to 
indicate the proximity of the dangerous opening to passengers or train 
crew, or to indicate to the engineer where the end of the said platform 
was, and thereby enable him to stop his train upon said platform with 
safety to and protection of its passengers and train crew; 

“(f) The defendant negligently failed to provide free access to and 
through the rear car of said train to enable the plaintiff and other mem- 
bers of the train crew to go through said train and to perform some of 
their necessary duties at the stopping place with less hazard; 

“(o) The defendant failed to furnish the plaintiff and the crew of 
said train a safe place in which to perform their necessary duties at the 
town of Weldon upon the stoppage of its train, in that: The north end 
of the platform was open, unguarded, and dangerous to the train crew; 
was unlighted, was improperly constructed at a dangerous height for use 
as a platform for discharge of passengers and crew, was not equipped 
with markers, lights, or other warning signals or devices as set out in 
section (e) hereof, and free access through its train was not provided for 
the performance of their necessary duties by its employees, who were 
members of its train crew; 

“(h) The defendant failed to furnish safe and adequate appliances 
and equipment for the protection of its passengers and train crew, includ- 
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ing the plaintiff, from the dangerous conditions then and there existing, 
as set out in subsections (c), (d), and (e) hereof. 

“(i) The defendant negligently failed to remedy the dangerous condi- 
tions existing at the north end of said platform, constituting a menace 
to passengers and train crew, including the plaintiff, after and notwith- 
standing various complaints which had been made to its officers prior to 
the injuries complained of ; 

“(j) The defendant negligently constructed its station and approach 
thereto and the platform over and at the end of a dangerously high 
trestle running across the Roanoke River at said point, in such manner 
as to constitute an unfit place for its employees, including the plaintiff, 
to adequately perform their duties, and in such manner as to constitute 
a continuing danger and hazard to its passengers and train crew, includ- 
ing the plaintiff.” 

In paragraph 7, plaintiff alleges that ‘‘as a result of the negligent 
acts and omissions of duty of the defendant, hereinbefore set out, which 
concurred in producing and produced the fall of plaintiff from said plat- 
form and his consequent injuries,” he sustained damages in the sum of 
$150,000. 

On the facts alleged as his first cause of action the plaintiff demands 
judgment that he recover of the defendant the sum of $150,000. 

The facts alleged in the complaint as constituting plaintiff’s second 
cause of action, in addition to those alleged as constituting his first cause 
of action, are as follows: 

“1, After the plaintiff fell about 60 feet and struck the ground, as 
hereinbefore alleged, he crawled up beside the pillars about 12 feet away 
to get out of the rain, expecting that his absence would be immediately 
discovered and that he would be found quickly, as he could and should 
have been by the exercise of reasonable care and diligence on the part 
of the defendant. His white lantern was broken but he hghted his red 
lantern, notwithstanding the broken and crushed condition he was 1n, 
and tried to attract attention. He remained in his helpless condition, 
suffering all night excruciating and agonizing pain and being conscious 
throughout until he was discovered the next morning about 7:45 o’elock 
by the Seaboard Air Line section master. 

“2. The defendant was careless and negligent in failing to have dis- 
covered his absence and to have located him and removed him promptly, 
and to have rendered him necessary medical assistance and aid in pro- 
curing prompt medical treatment, and thereby to have prevented his pro- 
tracted suffering and exposure, 1n that: 

“Ca) Defendant’s engineer, agent, and employce, and plaintiff’s fellow 
servant, negligently, and in violation of instructions and custom, moved 
out from Weldon without getting plaintiff’s signal as flagman so to do, 
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which had not been given, and could not have been given, and upon 
failure to get such signal from which failure he should have known that 
plaintiff was missing, negligently failed to take or cause steps to be taken 
for his discovery, protection, and the procurement of first aid and medi- 
cal assistance. 

“(b) The other members of the train crew, agents and employees of 
the defendant, and fellow servants of the plaintiff, including the con- 
ductor, baggage master, and porter, should have discovered plaintiff’s 
absence. It was their duty and custom to pass his signals along to the 
engineer, but they negligently failed in their duties in these respects and 
negligently failed to take prompt steps to have discovered plaintiff and 
relieve him from his pain, suffering, and exposure. Even after the train 
left Weldon his absence should have been discovered by the engineer and 
other members of the train crew, as they were requirec. and it was their 
custom and instructions to get his signals at each stop, and in the 
absence of getting such signals they should have known, in the exercise 
of reasonable care, that he was missing, and have taken necessary and 
prompt steps to discover his whereabouts and condition, and if such 
steps had been taken promptly, plaintiff could have been discovered in 
time to have saved him from a large portion of his suffering throughout 
the night, and exposure, all of which they negligently failed to do as 
agents and employees of the defendant and fellow servants of the 
plaintiff, 

“(e) Plaintiff is informed and believes and upon such information 
and belief alleges that when the train arrived at Rocxy Mount, about 
an hour thereafter, his absence from the train was discovered by a car 
inspector at Rocky Mount, who, as agent and employee of the defendant 
and fellow servant of the plaintiff, owed the plaintiff a duty to have 
reported that he was missing and to have caused necessary and prompt 
steps to be taken to discover his whereabouts and condition, and give 
him immediate first ald and relief from his suffering and exposure, and 
that upon such report that he was missing, if such report had been made, 
the defendant owed the duty to the plaintiff to take prompt and neces- 
sary steps for his protection, all of which the defendant failed to do, and 
the negligence of said inspector was the negligence of the defendant. 

‘““(d) Plaintiff is informed and believes and upon such information 
and belief alleges that when the train got to Weldon tower, only about 
one-fourth of a mile south of where the plaintiff fell, defendant’s tele- 
graph operator, employed at that point, should have gotten his signal 
before permitting the train to go forward, and that he did negligently 
indicate that said signal had been received and permit said train to go 
forward, notwithstanding that plaintiff gave no such signal and could 
not have given one, and that this omission of duty and negligent conduct 
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prevented an earlier search for and discovery of plaintiff’s condition, 
which negligence was the negligence of the defendant. 

“3. By reason of the negligent acts and omissions of duty of defend- 
ant’s agents, servants, and employees hereinbefore set out, whose negli- 
gence is imputed to the defendant, the plaintifi’s absence from the train 
was not discovered until the train got to Selma, North Carolina, and no 
search was made by the defendant at Weldon, but if defendant had fully 
performed its duties, through its employees as above set out, the plain- 
tiff’s whereabouts and condition could have and would have been dis- 
covered promptly and he could have and would have been relieved 
promptly from the continuous agonizing pain and suffering and exposure 
he experienced prior to his discovery at about 7:45 o’clock in the morn- 
ing by the employee of another railroad company. 

“4 As a result of the negligent acts and omissions of duty by the 
defendant’s agents and employees, constituting negligence of the defend- 
ant, the plaintiff was permitted to suffer all the remainder of the night 
excruciating agony and menacing exposure to the cold and inclement 
weather, and thereby the injuries which he had received in falling from 
the platform were greatly aggravated, and better recovery therefrom 
prevented, all to his great damage in the sum of $20,000.” 

On the facts alleged in the complaint as constituting his second cause 
of action against the defendant, the plaintiff demands judgment that he 
recover of the defendant the sum of $20,000. 

In its answer to the complaint, the defendant denies all the material 
allegations therein, which constitute his first cause of action, and pleads 
in bar of plaintiff’s recovery on said cause of action his assumption of 
the risk incident to his employment by the defendant as a flagman on 
defendant’s train, and his contributory negligence as a proximate cause 
of his alleged injuries, thus raising issues of fact to be tried by a jury. 

The defendant demurs to so much of the complaint as alleges a second 
cause of action against the defendant, on the ground that the facts stated 
therein are not sufficient to constitute a cause of action, for that it is not 
alleged in the complaint that defendant had actual knowledge that plain- 
tiff had fallen from the platform at Weldon, N. C., and thereby suffered 
injuries as alleged in the complaint, and on the further ground that in 
his complaint the plaintiff has attempted improperly to split a single 
cause of action into two causes of action, and thereby recover damages on 
both causes of action, whereas, if he is entitled to recover at all, he is 
entitled to recover on the single cause of action alleged in the complaint. 

The action was heard on defendant’s demurrer to the second cause of 
action. 

The court, being of opinion that the facts stated in the complaint as 
constituting the second cause of action are not sufficient to constitute a 
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cause of action against the defendant, sustained the demurrer and dis- 
missed the action as to said second cause of action. 

The plaintiff excepted and appealed to the Supreme Court, assigning 
as error the judgment dismissing the action as to the second cause of 
action alleged in the complaint. 


A. W. Oakes, Jr., EB. L. Travis, and Langston, Allon & Taylor for 
plaintiff. 
Spruill & Spruill, Geo. C. Green, and Thos. W. Davis for defendant. 


Connor, J. “In the absence of a statutory or contractual obligation, 
there is, as a general rule, no duty resting upon the em»dloyer to provide 
surgical or medical attendaice or medicine for an employce who is 
injured or becomes ill while in his employment, except, perhaps, in a 
case in which the employee gives service without compensation. 

“However, there is a tendency upon the part of the courts to hold that 
where in the course of his employment a servant suffers serious injury or 
is suddenly stricken down in a manner indicating immediate and emer- 
gent need of aid to save him from death or serious harm, the master, if 
present, is bound to take such reasonable measure or make such reason- 
able effort as may be practicable to relieve him, even though the master 
is not chargeable with fault in bringing about the emergency, and in 
some jurisdictions it is said to be the duty of the employer to provide 
medical or surgical assistance in the case of an emergency where it is 
imperatively demanded to save life or prevent serious bodily injury. 

“Hence, it has been held that a railroad company, in the absence of 
any contract obligation or a statute regulating the su dject, is under a 
legal duty to use reasonable care in furnishing medical aid and suitable 
attention to its employees who are injured in the course of their employ- 
ment, although the injury may not have been caused by the negligence 
of the company, and there is authority in behalf of extending this rule to 
all employees engaged in hazardous employment.” $89 C. J., 240. 

“Tf an employee of a railroad company is lnjured as a result of 
hazards to which his employment exposes him, and if his injuries are of 
such a nature as to render him incapable of caring for himself, it be- 
comes the duty of the company to take such steps as are reasonably neces- 
sary and proper, under the circumstances, to prevent an aggravation of 
the injury through exposure or for the want of medical or surgical 
assistance.” Tippecanoe L. & T. Co. v. Cleveland, etc., R. Co., 57 Ind. 
A., 644, 104 N. E., 866, 

“The courts have also found much difficulty in settling on a ground 
on which to rest the hability of the master in cases hke this when there 
is no contract or statute imposing the duty of taking care of an injured 
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servant. We think, however, it may well be put upon the ground that 
as it would be a cruel and inhumane act to leave a helpless servant who 
was Injured in the course of his employment to suffer or die from want 
of care and attention, there is an obligation growing out of the relation 
of master and servant that puts upon the master the duty of taking such 
reasonable care of the servant as the existing circumstances will permit.” 
Troutman v. Louisville, ete., R. Co., 119 Ky., 145, 200 S. W., 488. 

“When an employee is engaged in any dangerous business for the 
master, and while in the performance of his duties, as such, he is so 
badly injured that he is thereby rendered physically or mentally incapa- 
ble of procuring medical assistance for himself, then that duty as a 
matter of law is devolved upon the master and he must perform that 
duty with reasonable diligence and in a reasonable manner, through the 
agency of such of his employees as may be present at the time.” //unicke 
v. Meramic Quarry Co., 262 Mo., 560, 172 8S. W., 48, L. R. A., 1915-C, 
789, Ann. Cas., 1915-D, 493. 

In the instant case it is not alleged in the complaint that any of the 
employees of the defendant was present at the time the plaintiff fell 
from the platform at Weldon, or that the defendant had actual knowl- 
edge of the condition of the plaintiff as the result of his fall. Nor are 
facts alleged in the complaint from which it can be held that the defend- 
ant had constructive knowledge of such condition. At most, the defend- 
ant knew when and after its train left Weldon that the plaintiff, while 
engaged in the performance of his duties as a flagman on said train, had 
disappeared from the platform and had not returned to the train. This 
knowledge did not impose upon the defendant or any of its employees 
the duty to make an investigation to discover the cause of plaintiff’s dis- 
appearance from the platform or failure to return to the train. The 
plaintiff may have disappeared from the platform and failed to return 
to the train, while it was standing at the station at Weldon, voluntarily. 
No facts are alleged in the complaint which imposed upon the defendant 
or its employees the duty to presume to the contrary. 

Coneceding that if the defendant had known that the plaintiff had 
fallen from the platform at Weldon, and had thereby suffered injuries 
which required immediate attention, medical or otherwise, the law would 
have imposed upon the defendant the duty to exercise reasonable dili- 
gence to provide such attention, we cannot hold that in the absence of 
such knowledge such duty was imposed upon the defendant. We there- 
fore find no error in the judgment dismissing the ‘second cause of action 
alleged in the complaint. The judgment is 

Affirmed. 


766 IN THE SUPREME COURT. [210 


BUNCOMBE CoUntTY v. CAIN, 


BUNCOMBE COUNTY, In Its Own BEHALF AND IN BEHALF OF ALL OTHER 
GOVERNMENTAL UNITS, PERSONS, FIRMS, OR CORPORATIONS IN SIMILAR SITUA- 
TION, Wu0 May COME IN AND MAKE THEMSELVES PARTIES TO THIS ACTION, 
v. EDITH ©. CAIN, EXecutrix or J. B. CAIN, DzcEAsED, UNITED 
STATES FIDELITY AND GUARANTY COMPANY, FIDELITY AND 
CASUALTY COMPANY, COMMERCIAL CASUALTY COMPANY, Anpb 
THE CENTURY INDEMNITY COMPANY. 


(Filed 25 November, 1936.) 


1. Appeal and Error J c—Findings of fact of receiver authorized to hear 
claims against the estate are conclusive on appeal. 


Where a receiver of the estate of a deceased clerk of court is author- 
ized and directed by the court to hear claims against the estate of the 
clerk and the sureties on his official bond, the findings of fact made by 
the receiver in regard to a claim embraced in the order are conclusive on 
appeal to the Supreme Court when the findings are supported by compe- 
tent evidence and are approved by the court. 


2. Guardian and Ward B e—Appointment of guardian cannot be shown by 
parol. 


Claimant contended that the person purporting to act as guardian for 
a minor in selling the minor’s lands had never been appointed and had 
not qualified as guardian. Defendants offered testimony that certified 
letters of guardianship had been attached to the petition to sell the lands, 
and had been subsequently detached therefrom. Heid: The evidence 
offered by defendants was properly excluded, since the appointment of a 
guardian can be shown only by the records in the office of the clerk of 
the Superior Court by whom the appointment was made, or by letters of 
appointment issued by the clerk as required by statute, C. S., 2157, and 
the parol evidence tending to show appointment is incornpetent. 


3. Appeal and Error F b— 


Where a ruling of the court upon one of the conclusions of law is not 
assigned as error upon appeal to the Supreme Court, the judgment in 
accordance With the ruling will be affirmed without consideration. 


4. Guardian and Ward D a—Petition for sale of ward's land filed by per- 
son who has not qualified as guardian confers no jurisdiction on clerk. 


A clerk of the Superior Court has jurisdiction to order the sale of a 
ward's lands only upon petition verified by the duly appointed and quali- 
fied guardian of the ward, and where such petition is filed and signed by 
a person purporting to act as guardian, but who had not been appointed 
guardian and had not qualified by filing bond, the petition confers no 
jurisdiction on the clerk, and the sale of the lands upon the clerk’s order 
approved by the court conveys no title and does not adversely affect the 
interest of the ward in the lands. C. §., 2180. 


5. Principal and Surety B c—Where party suffers no loss by reason of 
default of clerk in the performance of his official duties, such party 
may not recover against the clerk’s official bond. 


The clerk of the Superior Court approved petitions filed by a person 
purporting to act as guardian for a minor for the sale of the minor’s 
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lands, and ordered that the lands be sold in accordance with the petition, 
when the person purporting to act as guardian had never been appointed 
and had not qualified by filing bond. The funds received from the sale of 
the lands were embezzled by the person purporting to act as guardian, and 
this proceeding was instituted against the executrix of the deceased clerk 
and the sureties on his official bonds to recover the loss. Held: The 
sales of the lands upon the petitions of one who had never been appointed 
guardian and had not qualified by giving bond, were void, the clerk 
acquiring no jurisdiction by reason of such petitions, and the minor’s 
interest in the lands being unaffected by the purported sales and the 
minor having suffered no loss by reason thereof, the minor is not entitled 
to recover against the official bonds of the clerk making the order. 


Apprau by Flossie Sprinkle, a minor, appearing by her next friend, 
E.-L. Wheeler, from McHlroy, J., at April Term, 1936, of BuNncoMBE. 
Affirmed. 

On 3 February, 1934, an action was begun in the Superior Court of 
Madison County by Flossie Sprinkle, a minor, appearing by her next 
friend, E. L. Wheeler, against J. B. Cain, clerk of the Superior Court 
of Buncombe County, and the sureties on his official bond. 

On the facts alleged in her complaint, the plaintiff demanded judg- 
ment that she recover of the defendants the sum of $3,878.56, as damages 
which she alleged she had sustained by reason of certain defaults by the 
defendant J. B. Cain, as clerk of the Superior Court of Buncombe 
County. 

After pleadings were filed, on motion of the defendants the action was 
removed from the Superior Court of Madison County to the Superior 
Court of Buncombe County for trial. 

While the action was pending in the Superior Court of Buncombe 
County, to wit: On 14 July, 1934, the defendant J. B. Cain died. 
Edith C. Cain was duly appointed and duly qualified as executrix of the 
said J. B. Cain, deceased. Thereafter this action was begun in the 
Superior Court of Buncombe County against Edith C. Cain, executrix 
of J. B. Cain, deceased, and the sureties on his successive official bonds 
as clerk of the Superior Court of said county. The complaint in the 
action 1s in the nature of a ereditor’s bill. 

On 5 October, 1934, the action, which had been removed from the 
Superior Court of Madison County to the Superior Court of Buncombe 
County, and which was then pending in the latter court for trial, was 
consolidated with this action. J. E. Swain had theretofore been ap- 
pointed as receiver in this action, and-had been ordered and directed by 
the court to hear claims against the estate of J. B. Cain, deceased, and 
the sureties on his official bonds as clerk of the Superior Court of Bun- 
combe County, and to report to the court his findings of fact and con- 
clusions of law with respect to such claims. 
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The claim of Flossie Sprinkle, a minor, appearing by her next friend, 
E. L. Wheeler, based on the facts alleged in her complaint in the action 
which was begun in the Superior Court of Madison County, and which 
was thereafter removed from said court to the Superior Court of Bun- 
combe County and consolidated with this action, was duly heard by 
J. E. Swain, receiver, who thereafter filed his report on said claim, 
setting out in said report his findings of fact and conclusions of law, 
which are substantially as follows: 


Finpincs oF Fact. 


1. Johnny R. Sprinkle died domiciled in Buncombe County, North 
Carolina, on or about 1 January, 1923. He left a last will and testa- 
ment, which was duly probated and recorded in the office of the clerk 
of the Superior Court of Buncombe County. By said last will and 
testament he devised and bequeathed all his property, real and personal, 
to his wife and to his four children, three of whom were born of his 
first marriage. The youngest of said children, Flossie Sprinkle, was 
born of his second marriage and was about three years of age at the 
death of her father. After his death, and some time prior to 1926, the 
widow of Johnny R. Sprinkle, and the mother of Flossie Sprinkle, inter- 
married with H. K. Wheeler, a resident of Madison County, North 
Carolina, and after said marriage removed with the said Flossie Sprinkle 
to Madison County, where she and the said Flossie Sprinkle have since 
resided with the said H. K. Wheeler. 

2. After the last will and testament of Johnny R. Sprinkle, deceased, 
had been probated and recorded in the office of the clerk of the Superior 
Court of Buncombe County, Guy Weaver, a resident of Buncombe 
County, was duly appointed by the clerk of the Superior Court of said 
county as administrator c. t. a. of Johnny R. Sprinkle, deceased. The 
said Guy Weaver filed his bond as required by statute, and entered upon 
the administration of the estate of Johnny R. Sprinkle, deceased. On 
or about 10 June, 1926, the said Guy Weaver filed his final account as 
administrator c. t. a. of Johnny R. Sprinkle. It appeared from said 
account that the said Guy Weaver, administrator c. t. a., had paid to 
H. E. Walter, as guardian of Flossie Sprinkle, a minor, the sum of 
$174.77, the amount due her as a child and legatee of her father, Johnny 
R. Sprinkle, deceased. The said final account was approved by J. B. 
Cain as clerk of the Superior Court of Buncombe County, and was duly 
recorded in his office. The said J. B. Cain, as clerk of the Superior 
Court of Buncombe County, signed an order by which the said Guy 
Weaver, and the sureties on his bond as administrator c. t. a. of Johnny 
R. Sprinkle were discharged from further liability on said bond. 
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3. H. E. Walter, who held himself out to Guy Weaver, administrator 
c. t. a. of Johnny R. Sprinkle as guardian of Flossie Sprinkle, a minor, 
and acted as such guardian, has never been appointed as guardian of 
Flossie Sprinkle. He has never applied for such appointment, has 
never filed a bond as required by statute, and has never qualified as 
guardian of Flossie Sprinkle. No letters of guardianship have ever 
been issued to him by the clerk of the Superior Court of Buncombe 
County. He is not related by blood or marriage to Flossie Sprinkle, 
and had no knowledge of her interest in the estate of Johnny R. Sprinkle, 
deceased, except such as was required by him while auditing the accounts 
of Guy Weaver, administrator c. t. a. of Johuny R. Sprinkle, deceased. 

4, At his death Johnny R. Sprinkle was seized in fee and in posses- 
sion of an undivided one-half interest in certain lands situate in Bun- 
combe County, the remaining undivided one-half interest in said lands 
being owned by his son-in-law, N. L. Crisp. By virtue of his last will 
and testament, Flossie Sprinkle, his minor child, became and was the 
owner of an undivided one-tenth interest in sald lands, as a tenant in 
common with the owners of the remaining interests 1n said lands. 

>. On or about 12 January, 1926, a petition addressed to J. B. Cain, 
clerk of the Superior Court of Buncombe County, and signed by H. E. 
Walter as guardian of Flossie Sprinkle, a minor, was filed in the office 
of the clerk of the Superior Court of Buncombe County. It was alleged 
in said petition that Flossie Sprinkle, a minor, was the owner in fee of 
an undivided one-tenth interest in the lands described in said petition, 
and situate in Buncombe County; that N. L. Crisp, the owner of the 
remaining interest in said lands, had offered to the petitioner the sum of 
$1,030 for the undivided one-tenth interest of Flossie Sprinkle, his ward ; 
that said sum is a full, fair, and adequate price for said undivided in- 
terest; and that it would be to the best interest of the said Flossie 
Sprinkle to sell her interest in said lands for said sum. The petition 
was verified by H. E. Walter as guardian of Flossie Sprinkle, a minor. 

Upon hearing said petition, and affidavits filed therewith, J. B. Cain, 
clerk of the Superior Court of Buncombe County, found that the facts 
as alleged in said petition were true, and thereupon signed an order 
authorizing and empowering H. E. Walter, as guardian of Flossie 
Sprinkle, a minor, to execute and deliver to N. L. Crisp a deed convey- 
ing to him in fee the undivided one-tenth interest of Flossie Sprinkle 
in the lands deseribed in the petition, upon the payment to him, the said 
H. E. Walter, as guardian of Flossie Sprinkle, a minor, of the sum of 
$1,030 in cash. This order is dated 13 January, 1926, and was approved 
on the same day by the judge of the Superior Court presiding in the 
Superior Court of Buncombe County. Thereafter, on the same day, 
H. E. Walter, as guardian of Flossie Sprinkle, a minor, reported to 
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J. B. Cain, clerk of the Superior Court of Buncombe County, that pur- 
suant to his order he had executed and delivered the deed to N. L. Crisp, 
and had collected from him the sum of $1,030. This report was accepted 
by the said J. B. Cain and approved by his order dated 13 January, 
1926. This order of the clerk was approved in writing by the judge on 
the same day. 

At the date of the filing of said petition, the petitioner, H. E. Walter, 
was not the guardian of Flossie Sprinkle. He had never been appointed 
by any court of competent jurisdiction as her guardian. He has never 
filed a bond as guardian of Flossie Sprinkle, or otherwise qualified to 
act as her guardian. 

6. After the death of her father, Flossie Sprinkle became and was the 
owner in fee of an undivided one-half interest in certain lands situate in 
Madison County, the remaining one-half interest being owned by her 
mother, Mrs. Dissie Pearl Wheeler, and her step-father, H. K. Wheeler, 
with whom she resided in Madison County after the death of her father. 

7. On or about 28 November, 1927, a petition addressed to the clerk 
of the Superior Court of Madison County and signed by Weaver & 
Patla, attorneys for H. E. Walter, guardian of Flossie Sprinkle, a 
minor, was filed in the office of the clerk of the Superior Court of 
Madison County. This petition was verified by H. E. Walter, as 
guardian of Flossie Sprinkle, a minor. It was alleged in the petition 
that Flossie Sprinkle, a minor, of the age of eight years, was the owner 
in fee of an undivided one-half interest in certain lands situate in 
Madison County, and described in the petition; that the petitioner, 
H. E. Walter, was the guardian of the said Flossie Sprinkle, a minor, 
having been duly appointed as her guardian by the Superior Court of 
Buncombe County; that the said Flossie Sprinkle then resided with and 
was in the custody of her mother, Mrs. Dissie Pearl Wheeler, and her 
step-father, H. K. Wheeler; that the said H. K. Wheeler had offered 
the petitioner the sum of $1,500 for her undivided one-half interest in 
the lands described in the petition; that said sum is a full, fair, and 
adequate price for the interest of Flossie Sprinkle in said lands; and 
that it would be to her best interest to sell her interest in said lands to 
the said H. K. Wheeler for said sum, on the terms set o:1t in the petition. 

Upon hearing said petition, and affidavits filed therewith, J. Hubert 
Davis, clerk of the Superior Court of Madison County, found the facts 
to be as alleged in the petition, and thereupon signed the order author- 
izing and empowering H. E. Walter, as guardian of Flossie Sprinkle. 
a minor, to execute and deliver to H. K. Wheeler a deed conveying to 
him the undivided one-half interest of Flossie Sprinkle in the lands 
described in the petition, upon the payment to him by the said H. K. 
Wheeler of the sum of $1,500. This order is dated 12 December, 1927, 
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and was approved by the judge of the Superior Court presiding in the 
courts of Madison County on 22 December, 1927. Thereafter, on 22 
December, 1927, H. E. Walter, as guardian of Flossie Sprinkle, a minor, 
reported to the clerk of the Superior Court of Madison County, in 
writing, that pursuant to his order he had executed and delivered to 
H. K. Wheeler a deed conveying to him the undivided one-half interest 
of Flossie Sprinkle in the lands described in the petition, and had col- 
lected from the said H. K. Wheeler the purchase price for said lands. 
The report was approved by the clerk of the Superior Court of Madison 
County, by the order dated 22 December, 1927. This order was ap- 
proved by the judge of the Superior Court presiding in the Superior 
Court of Madison County. 

At the date of the filing of said petition, the petitioner, H. E. Walter, 
was not the guardian of Flossie Sprinkle. He had never been appointed 
by or qualified before the clerk of the Superior Court of either Bun- 
combe or Madison County as such guardian. 

S. After the death of Johnny R. Sprinkle, his children, Charlie 
Sprinkle and Flossie Sprinkle, both minors, became and were the owners 
in fee of undivided interests in certain lands situate in Madison County 
and deseribed in the petition, the said Charhe Sprinkle being the owner 


owner of an undivided one-fifth interest in said lands. 

9. On or about 6 April, 1927, a petition addressed to the clerk of the 
Superior Court of Madison County and signed by Weaver & Patla, as 
attorneys for H. E. Walter, guardian of Charlie Sprinkle and Flossie 
Sprinkle, was filed in the office of the clerk of the Superior Court of 
Madison County. The petition was verified by H. E. Walter as guard- 
ian of Charhe Sprinkle and Flossie Sprinkle, minors. It was alleged 
in the petition that both Charlie Sprinkle and Flossie Sprinkle were 
minors and that the petitioner, H. E. Walter, was their duly appointed 
and duly qualified guardian; that the said Charlie Sprinkle owned aun 
undivided two-fifths and that Flossie Sprinkle owned an undivided one- 
fifth interest in certain lands situate in Madison County, and deseribed 
in the petition; that C. V. Reece and W. G. MeDarris had offered the 
petitioner the sum of $800.00 for the undivided interests in said lands 
owned by the wards of the petitioner; that said sum is a full, fair, and 
adequate price for said interests; and that it would be to the best inter- 
est of said minors to sell their interests in said land at said price. 

Upon hearing said petition and affidavits filed therewith, the clerk of 
the Superior Court of Madison County found the facts to be as alleged 
in the petition, and signed an order authorizing and empowering H. E. 
Walter, as guardian of said minors, to execute and deliver to C. V. Reece 
and W. G. McDarris a deed conveying to them in fee the undivided 
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interests of Charlie Sprinkle and Flossie Sprinkle in the lands described 
in the petition, upon the payment to him by the said C. V. Reece and 
W. G. McDarris of the said sum of $800.00. This order was dated 
9 April, 1927, and was approved by the judge of the Superior Court 
presiding in the Superior Court of Madison County. Thereafter, on 
14 April, 1927, H. E. Walter, as guardian of Charhe Sprinkle and 
Flossie Sprinkle, minors, reported to the clerk of the Superior Court of 
Madison County that pursuant to his order he had executed and deliv- 
ered to C. V. Reece and W. G. McDarris a deed conveying to them in fee 
the interests of his wards in the lands described in the petition, and had 
collected from them the purchase price for said land, to wit: The sum 
of $800.00. This report was appreved by the said clerk by an order 
dated 14 April, 1927. This order was approved by the judge of the 
Superior Court presiding in the Superior Court of Madison County. 

At the date of the filing of said petition, the petitioner, H. E. Walter, 
was not the guardian of Flossie Sprinkle. He has never been appointed 
by or qualified before any court of competent jurisdiction as her 
guardian. 

10. H. E. Walter has never accounted to the clerk of the Superior 
Court of either Buncombe or Madison County, or to any other person, 
for the money which he received as guardian of Flossie Sprinkle, a 
minor. He has never filed a bond conditioned for such accounting. 
Upon his indictment at the October Term, 1933, of the Superior Court 
of Buncombe County for the embezzlement of said money, he entered a 
plea of guilty, and has served a sentence in the State’s Prison under a 
judgment on said plea. He has expended on behalf of Flossie Spriukle 
out of the money which he received as her guardian under orders of the 
clerk of the Superior Court of Buncombe County the stim of $121.95. 

On the foregoing facts the receiver reported the following as his 


Conciesions or Law. 


1. That J. B. Cain, deceased, clerk of the Superior Court of Buncombe 
County, was negligent in permitting Guy Weayer, administrator c. f. a. 
of Johnny R. Sprinkle, deceased, to pay to H. E. Walter, as guardian of 
Flossie Sprinkle, a minor, the sum of $174.77, without first having 
ascertained that, as her duly appointed guardian, the seid H. E. Walter 
had filed the bond required by statute, 

2, That neither the clerk of the Superior Court of Buncombe County 
nor the clerk of the Superior Court of Madison County had jurisdiction 
of the proceedings instituted by petitions filed with sa:d clerks, respec- 
tively, for the sale of the undivided interests of Flossie Sprinkle, a 
minor, in the lands described in said petitions, for the reason that the 


uA, 
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petitioner, H. E. Walter, was not the duly appointed and duly qualified 
guardian of the said Flossie Sprinkle. 

3. That Flossie Sprinkle, a minor, was not represented in either of 
said proceedings by a duly appointed and duly quahfied guardian, and 
that for that reason all the orders made in said proceedings were and 
are void. 

4. That the grantees in the deeds executed by H. E. Walter, as guard- 
ian of Flossie Sprinkle, a minor, knew or were charged with knowledge 
that the orders on said proceedings were yoid, and are therefore not 
innocent purchasers without notice. 

5. That the defendant Edith C. Cain, executrix of J. B. Cain, de- 
eeased, and the defendant Fidelity & Casualty Company, surety on his 
bond as clerk of the Superior Court of Buncombe County, which was in 
force and effect on 10 June, 1926, are indebted to the claimant, Flossie 
Sprinkle, in the sum of $174.77, less the sum of $121.95. 

6. That neither Edith C. Cain, executrix of J. B. Cain, deceased, nor 
any of her codefendants, who are sureties on the successive bonds of 
J. B. Cain as clerk of the Superior Court of Buncombe County, are 
indebted to the claimant, Flossie Sprinkle, on account of money received 
by H. E. Walter as her guardian from sales of her Jand, for the reason 
that the deeds under which the grantees claim said lands do not convey 
her interests in said land, and she has therefore sustained no damage by 
reason of the orders made in said proceedings. 

The report of the receiver, with claimant’s exceptions to lis findings 
of fact and to his conclusions of law, was heard by the judge presiding 
at the April Term, 1936, of the Superior Court of Buncombe County. 
The exceptions were not sustained. The findings of fact and conclusions 
of law were approved and confirmed. 

From judgment that the plaintiff Flossie Sprinkle, appearing by her 
next friend, E. L. Wheeler, recover of the defendant Edith C. Cain, 
executrix of J. B. Cain, deceased, and the defendant Fidelity & Casualty 
Company, the sum of $174.77, with interest from 10 June, 1926, less the 
sum of $121.95, with interest from 14 May, 1925, to wit: The sum of 
£101.62, the plaintiff appealed to the Supreme Court, assigning as errors 
the rulings of the court on her exceptions to the report of the receiver 
and the judgment. 


W. &. WecLean for plaintiff. 

Johnson, Rollins & Uzzell for defendant Fidelity & Casualty Com- 
pany. 

J.G. Merrimon and C. &. Hughes for defendants other than Fidelity 
& Casualty Company. 
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Connor, J. Appellant’s exceptions to findings of fact made by the 
receiver at the hearing of her claim were properly overruled by the 
judge. 

All the findings of fact set out in the report of the recelver were 
supported by evidence at the hearing before him, and, upon their ap- 
proval by the trial judge, are conclusive in this Court. 

In Kenney v. Hotel Co., 194 N. C., 44, 138 8. E., 349, it is said: “It is 
settled by all the decisions on the subject, with none to the contrary, 
that the findings of fact made by a referee and approved by the trial 
judge, are not subject to review on appeal if they are supported by any 
competent evidence.” 

This principle is applicable in this appeal where the receiver was 
authorized and directed by the court to hear claims against the estate of 
J. B. Cain, deceased, and the sureties on his official bonds as clerk of the 
Superior Court of Buncombe County and to report his findings of fact 
and conclusions of law with respect to such claims to tae court. 

There was no evidence at the hearing by the receiver which tended to 
show that H. E. Walter was the duly appointed ard duly qualified 
guardian of Flossie Sprinkle, minor, at the time he filed the petitions in 
the office of the clerk of the Superior Court of Buncombe County and 
in the office of the clerk of the Superior Court of Madison County for 
orders authorizing him to sell her interests in the lands described in the 
said petitions. Testimony offered at the hearing tending to show that 
certified copies of letters of guardianship issued to Hl. E. Walter, as 
guardian of Flossie Sprinkle, a minor, by J. B. Cain, clerk of the Supe- 
rior Court of Buncombe County, were attached to the petitions filed in 
the office of the clerk of the Superior Court of Madison County, and 
had been subsequently detached from said petitions, was properly ex- 
cluded by the receiver as evidence tending to show the appointment by 
J. B. Cain, clerk of the Superior Court of Buncombe County, of H. E. 
Walter, the petitioner, as guardian of Flossie Sprinkle. An appoint- 
ment as guardian can be shown only by the records in the office of the 
clerk of the Superior Court by whom the appointment was made, or by 
letters of appointment issued by the clerk to the guardian as required 
by statute. C. §., 2157. An appointment of a guardian cannot be 
shown by parol evidence. 

The ruling of the trial judge approving the conclusion of law made 
by the receiver that on the facts found by him the defendant Edith C. 
Cain, executrix of J. B. Cain, deceased, and the deferdant Fidelity & 
Casualty Company, as surety on the official bond of J. B. Cain as clerk 
of the Superior Court of Buncombe County, are indebted to the claim- 
ant in the sum of $101.62, is not assigned as error on this appeal. This 
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ruling was in accord with the contention of the appellant. The judg- 
ment in accordance with this ruling is affirmed, without consideration 
by this Court of the ruling. 

The appellant assigns as error the rulings of the trial judge confirming 
the conclusions of law made by the receiver on the facts found bv him, 
in accordance with which it was adjudged in effect that neither Edith 
C. Cain, executrix of J. C. Cain, deceased, nor any of her codefendants 
who are sureties on the official bonds of J. B. Cain as clerk of the 
Superior Court of Buncombe County, are indebted to the claimant on 
account of money received by H. E. Walter, as her guardian, from the 
sales of her lands made by him, for the reason that the deeds under which 
the grantees claim do not convey her interest in the lands described 
therein, and she has therefore sustained no damage by reason of the 
orders made by J. B. Cain as clerk of the Superior Court of Buncombe 
County on petitions filed by H. E. Walter. These assignments of error 
cannot be sustained. 

A. clerk of the Superior Court in this State has no jurisdietion with 
respect to Infants or with respect to property, real or personal, of infants, 
except such as is conferred by statute. Jle has power to authorize the 
sale of property, real or personal, owned by an infant, only upon the 
application of his duly appointed and duly qualified guardian by peti- 
tion duly verified by such guardian. C. 8., 2180. An order made by a 
clerk of the Superior Court for the sale of the infant’s property, real or 
personal, on the petition of one who is not his duly appointed and duly 
qualified guardian is void. AH proceedings under color of such order 
are void, and no rights to the property of the mtfant can he aequired 
under such order. .\ purchaser of an infant’s property at a sale made 
under an order which is void because the elerk who made the order had 
no jurisdiction of the proceeding in which the order was made, acquires 
no right, title, interest, or estate in said property, adverse to the infant. 
For tlis reason an intant whose property has been sold and conveyed to 
a purchaser under a yoid order has sustained no damages by reason of 
the sale and conveyance, and therefore cannot recover on the official 
bond of the elerk of the Superior Court who made the order under whieh 
the sale and conveyance was made. 

The judgment in this action is 

Affirmed. 
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J. L. MARTIN vy. L. B. CRESS. 


(Filed 25 November, 1936.) 


Husband and Wife F a— 


Testimony of the husband as to conversations between himself and his 
wife tending to show the relations between her and the defendant in a 
suit for alienating her affections is properly excluded as hearsay. 


AppEAL by plaintiff from /larding, J., at May Term, 1936, of 
Mrcxiensura. No error. 

This is an action for the alienation by the defendant of the affections 
of plaintiff’s wife. 

Issues raised by the pleadings and submitted to the jury were answered 
adversely to the contentions of the plaintiff. 

From judgment that he recover nothing by his action, the plaintiff 
appealed to the Supreme Court, assigning as crror the exclusion by the 
trial court of testimony offered by the plaintiff as evidence. 


Carswell & Ervin and William Winter for plaintiff. 
Kirkpatrick & Kirkpatrick for defendant, 


Perr Curtam. On his appeal to this Court, the plaintiff contends that 
there was error in the trial of this action in the exclusion by the trial 
court of testimony by the plaintiff as to conversations »etween him and 
his wife, with respect to conversations between her and the defendant, 
tending to show her relations with him. In support of this contention, 
the plaintiff cites and relies upon Cottle v. Johnson, 179 N. C., 426, 
102 8. E., 769. In that case it was held that testimony by the plaintiff 
as to conversations between him and his wife were competent as evidence 
tending to show their relations to each other, both before and after their 
separation. In the instant case the testimony of the plaintiff was prop- 
erly excluded as hearsay. The court was mindful of the caution con- 
tained in the opinion in the cited case. The distinction between the 
instant case and the cited case 1s obvious. 

The contention of the plaintiff cannot be sustained. There was no 
error in the trial. The judgment is affirmed. 

NO error. 
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MISS EVELYN RUCKER y. SNIDER BROTHERS, INC, J. W. KRLUTTZ, 
AXD MANER MOTOR TRANSIT COMPANY. 


(Filed 25 November, 1986.) 


1. Removal of Causes C b—Complaint held to state joint cause against 
defendants, and nonresident’s motion for removal was properly denied. 

A complaint alleging that plaintiff's injuries were the result of a 
eollision between a truck owned by a resident defendant and a truck 
owned by the nonresident defendant, and that the collision was caused by 
the joint and concurrent negligence of the resident drivers of the trucks, 
states a joint cause against the defendants, and the nonresident defend- 
ant’s motion to remove for separable controversy and diversity of citizen- 
ship is properly denied. 

2. Same— 

Upon a petition for removal of a cause from the State te the Iederal 
Court on the ground of diversity of citizenship and separable controversy, 
the allegations of the complaint determine whether the cause alleged is 
joint or separable. 


AprrEAL by defendant Maner Motor Transit Company from Shaw, 
Emergency Judye, at June Term, 1936, of Meckienserc. .Afhrmed. 

Petition for removal to United States District Court on the ground of 
diversity of citizenship and separable controversy. The ruling of the 
elerk denying the petition was affirmed by the judge of the Superior 
Court, and petitioner appealed to this Court. 


Carswell & Ervin for plaintiff, appellee. 
CU. H. Gover, William T. Covington, Jr., and Hugh L. Lobdell for 
defendant, appellant. 


Per Curtam. The plaintiff alleged a personal injury caused by the 
joint negligence of cach of the defendants in the operation of motor 
vehicles on the lighway, setting out the facts and claiming damages in 
the sum of ten thousand dollars. The plaintiff and the defendants 
Snider Brothers, Inc., and J. W. Kluttz, are residents of North Caro- 
lina, and the appellant is a Georgia corporation. 

The complaint alleges that the truck of defendant Snider Brothers, 
Ine, and that of appellant collided, due to neghgence of both, and that 
as proximate result of joint and concurring negligence of both, plaintiff 
was struck and injured. 

Upon a petition for removal to the Federal Court on the ground of 
separable controversy, the plaintiff is entitled to have her cause of action 
considered as stated in her complaint, and the motion must be deter- 
mined by the facts therein set forth. Woses v. Morganfon, 192 N. C., 
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RUCKER v. SNIDER BROTHERS, IXc.; STATE v. MCALLISTER, 


a 


102; Crisp v. Fibre Co., 193 N. C., 77; Brown v. R. B., 204 N. C., 25; 
PPust CO, t die Be, 200 N.C. 804* A ht Dizon, 179: U..S,, 131, 

The facts alleged in the instant case are distinguishable from those on 
which the decision in Brown v. R. R., supra, was based. 

It is obvious that plaintiff has here alleged a cause of action based 
upon the joint and concurring negligence of both resicent and nonresi- 
dent tort-feasors, at the same time and place, and that the complaint does 
not show a separable controversy. 

The petition for removal was properly denied. 


Affirmed. 





MRS. A. P. RUCKER v. SNIDER BROTHERS, INC., J. W. KLUTTZ, anp 
MANER MOTOR TRANSIT COMPANY. 


(Filed 25 November, 1986.) 


APPEAL by defendant Maner Motor Transit Compeny from Shaw, 
Emergency Judge, at June Term, 1936, of Mecktensere. Affirmed. 

Petition for removal to United States District Court on the ground 
of diversity of citizenship and separable controversy. The ruling of the 
clerk denying the petition was affirmed by the judge of the Superior 
Court, and petitioner appealed to this Court. 


Carswell & Ervin for plaintiff, appellee. 
C. H. Gover, William T. Covington, Jr., and Hugh L. Lobdell for 
defendant, appellant. 


Per Crriam. This is a companion case to that of Miss Evelyn Rucker 
v. Snider Brothers et al., ante, 777, involving the same facts, and 
for the reasons therein stated the judgment of the court below is 

Affirmed. 





—e 


STATE vy. CLARENCE McALLISTER. 
(Filed 25 November, 19386.) 
Larceny B d— 


The evidence in this prosecution for lareeny is held sufficient to take 
the case to the jury. 


Appreat by the defendant from Smal/, J., at September Term, 1936, 
of Wake. No error. 


~I 
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PICKELSIMER VU. CRITCHER. 


Attorney-General Seawell and Assistant .ttorney-General McMullan 
for the State. 
A. Burton Breece for defendant, appellant. 


Per Crriam. The defendant was convicted upon a bill of indictment 
charging him with the larceny of a shotgun of the value of $50.00, the 
property of E.O. Marshburn. All of the exceptive assignments of error 
present the same question, namely, was there sufficient evidence upon 
which to submit the case to the jury? 

The evidence was to the effect that E. O. Marshburn had a shotgun, 
for which he paid $68.00, in a room in the basement of his house known 
as the den; that on or about 5 June, 1936, the gun was taken from the 
den and never recovered; that the defendant, who slept on the premises 
of Marshburn, had a key to the den; that on said date the defendant 
took the gun out of the den and offered to sell it for $6.00 to a plumber 
who was working at the Marshburn house, stating that Mr. Marshburn 
had given him the gun; that when the defendant exhibited the gun to 
the plumber he brought it out of the den ‘wrapped in a spread; and that 
Mr. Marshburn never gave the defendant the gun. 

This evidence raises more than a suspicion of the guilt of the defend- 
ant, and was, therefore, sufficient to be submitted to the jury. 

No error. 





LOEE PICKELSIMER, NExtT FRIEND or PEGGIE JEW CRITCHER, a MINor. 
vy. WILLIAM S. CRITCHER. 


(Filed 25 November, 1936.) 


Parent and Child B a— 


A child who has been abandoned by its father may maintain a suit by 
a next friend against the father to force the father to contribute to its 
support. 


APPEAL by plaintiff from Barnhill, J., at February Term, 1936, of 
FRANKLIN. Reversed. 

It is alleged in the complaint in this action that the plaintiff Peggie 
Jew Critcher is a minor, and that she appears in this action by her duly 
appointed next friend, Loee Pickelsimer; that the defendant William S. 
Critcher is the father of the plaintiff; that he has not paid any sum 
whatsoever for the support and maintenance of the plaintiff since her 
birth, and has abandoned her; and that the defendant 1s amply able 
financially to provide for the support and maintenance of the plaintiff. 
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On these allegations the plaintiff prays judgment that the defendant 
pay to the plaintiff the sum of $50.00 per month for her support and 
maintenance during her minority. 

The action was heard on defendant’s demurrer ore tenus to the com- 
plaint on the ground that the facts stated therein are not sufficient to 
constitute a cause of action. The demurrer was sustained. 

From judgment dismissing the action, the plaintif’ appealed to the 
Supreme Court, assigning error in the judgment. 


J.P & J. H. Zollicoffer and Yarborough & Yarborough for plaintiff. 
Vo counsel for defendant, 


Per Curtam. There is error in the judgment dismissing this action. 
The judgment must be reversed on the authority of Green v. Green, ante. 
147, 185 S. E., 651. In that case it is held that an infant appearing 
by its next ae can maintain an action against its father for support 
and maintenance, notwithstanding the bonds of matrimony between its 
father and ether have been ‘dissolved by a judgment of divorce, and 
notwithstanding the infant is the illegitimate child of the father. It ts 
said that there can be no controversy that the father is under a legal as 
well as a moral duty to support his infant child, and if he has the ability 
to do so. whether the child has property or not. There is a natural 
obligation to support even an illegitimate child which the law not only 
recognizes, but enforces. 

This action was heard in the Superior Court before the opinion in 
Green vw. Green, supra, was filed. The decision in that case is fully 
supported by the authorities cited in the opinion by Devin, J., and is 
determinative of the question presented by this appeal. 

Reversed. 





MRS. MAIE DENNIS v. ANTHONY REDMOND, StcceEssor TRUSTEE, AND 
THOMAS H. LEATH, ATTORNEY. 


(Filed 16 December, 1936.) 


1. Appeal and Error F b— 

A sole exception to the judgment rendered presents the single question 
of whether the judgment is supported by the findings of fact, and the 
judgment will be affirmed when it is regular upon its face and is sup- 
ported by the findings. 


2. Injunctions D b— 


Where the undisputed facts are sufficient to support a decree dissolving 
the temporary restraining order entered in the cause, an exception on the 
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sround that the order should have been continued for a jury trial upon 
the disputed facts is untenable. 


3. Mortgages H b—Admitted facts held sufficient to support finding that 
debt was in default, and dissolution of restraining order was proper. 
In this suit to restrain foreclosure instituted by the grantee in a deed 
assuming the payment of the debt secured by a deed of trust on the lands, 
it appeared that the debt was in default and that no payment had been 
made thereon for about three years, even giving plaintiff credit for 
amounts paid by her plus an amount received by the cestui from the pro- 
coeds of a fire insurance policy on the property, and that the cestui had 
paid taxes and insurance and had properly credited plaintiff with the 
credits Claimed by her. Held: It was not error for the court to find that 
the debt was in default and to dissolve the temporary restraining order 
entered in the cause, there being no facts in dispute sufficient to warrant 
the continuation of the restraining order for a jary trial. 


4. Same— 

An allegation that several concerns had made demand on plaintiff for 
payinents on the indebtedness secured by a deed of trust assumed by 
plaintiff is insufficient to restrain foreclosure of the deed of trust when 
it appears that each of the various concerns represented the holder of 
the notes. 

5. Same—Plaintiff held not entitled to restrain foreclosure for an account- 
ing under the facts of this case. 

Where it appears that plaintiff seeking to restrain the foreclosure of a 
deed of trust had not paid anything on the indebtedness for about three 
years, that she could have easily ascertained the amount of insurance 
collected by the cestui on the policy of fire insurance on the property 
which the cestui had allowed as a credit on the debt, and could have 
ascertained the amount of insurance and taxes paid by the cestui and 
added to the debt, plaintiff is not entitled to restrain the foreclosure for 
an accounting to ascertain the exact amount of the indebtedness in the 
absence of a tender of some amount to the cestut. 


6. Same— 

The holder of notes secured by a deed of trust may foreclose the prop- 
erty in the hands of a purchaser from the trustor assuming the payinent 
of the debt without first filing claim with the personal representative of 
the deceased maker of the notes. 


Apprat by plaintiff from Rousseau, J., at Chambers in Wadesboro, on 
14 September, 1986. From RicnmMonp. Affirmed. 

This is a proceeding brought by plaintiff against defendants to restrain 
them from selling certain real property under power contained in a deed 
of trust. .\ temporary restraining order was duly issued and the cause 
‘ame on to be heard on motion of plaintiff to continue the restraining 
order to the hearing. 

The judgment of the court below is as follows: “This cause coming 
on to be heard, and being heard on 14 September, 1936, by his Honor, 
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J. A. Rousseau, Judge presiding over the courts of the Thirteenth Judi- 
cial District, in Chambers at Wadesboro, N. C., the motion of the plain- 
tiff for a restraining order to be continued to the hearing having been 
continued, by consent of all the parties, to this date and place: And it 
appearing to the court and the court finding facts as follows: 

“(1) That on 18 January, 1930, Mrs. Maie Dennis executed and 
delivered to J. R. Henderson a deed conveying the lands set out and 
described in the complaint filed herein and used as an affidavit, which 
deed was recorded on 20 March, 1930, in Book 207, page 123, Richmond 
County registry; that J. R. Henderson and wife, on 14 February, 1930, 
executed and delivered to the Commercial National Bank of High Point, 
N.C., their deed of trust to secure the payment of a note in the amount 
of $38,150, said note being made payable to bearer at the office of the 
Charleston National Bank, Charleston, West Virginia; that said deed of 
trust was recorded on 6 March, 1930. 

“(2) That on 6 March, 1930, J. R. Henderson and wife reconveyed 
the land described in the complaint to the plaintiff herein by deed re- 
corded in Book 207, page 237, Richmond County registry. 

“(3) That thereafter J. R. Henderson died, to wit: On 26 May, 1930, 
and E, N. Rhodes was duly appointed collector of the estate of the said 
J. R. Henderson, and thereafter filed his final report showing assets In 
hand of only $59.11, no executor or administrator having ever qualified, 
the report of said E. N. Rhodes, collector, being duly filed in Record of 
Settlements No. 4, page 348, office of the clerk of the Superior Court of 
Richmond County, File No. $98-.\, a copy thereof being hereto attached. 

“(4) That from 2 April, 1930, through 21 June, 1933, the plaintiff 
made payments aggregating $660.00. 

“(5) That on 21 November, 1933, the Commercial National Bank of 
High Point, N. C., trustee, and John Biggs, receiver, advertised the land 
described in the complaint, and described also in the aforesaid deed of 
trust for sale on 283 December, 1938, and that on 14 December, 1933, 
Hon, u\. M. Stack, one of the judges of the Superior Court, issued a 
temporary restraining order restraining the sale; that as a basis for said 
restraining order the plaintiff herein filed an affidavit and complaint 
wherein she alleged the execution and delivery of the deed of trust here- 
inabove referred to, to secure the payment of the note payable to bearer, 
and further alleged, ‘The notes being made payable to bearer, but in fact 
were made payable to the Commercial National Bans of Charleston, 
West Virginia, whose place of business was at Charleston, West Virginia; 
that thereafter, on or about 6 March, 1930, the said J. R. Henderson and 
wife, Jennette Henderson, conveyed by deed to Maie Dennis the property 
described in the deed of trust; the said Maie Dennis assuming the indebt- 
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edness thereon’; that the said Maie Dennis made payments as provided in 
the deed of trust in excess of $600.00 on the original indebtedness of 
$3,150. 

“(6) That, in addition to the payments made by the plaintiff above 
referred to, the sum of $1,235.84 was collected by the defendant as pro- 
eeeds of fire loss on 27 December, 1934, as found by Judge Clayton 
Moore in an order dated 28 May, 1935, a copy being hereto attached as 
abe. Jeu Houk aa O 

“(7) That the plaintiff has paid no taxes on the property described in 
the complaint and in the deed of trust to the town of Hamlet or the 
county of Richmond for the years 1931 to 1935, inclusive. 

“(S) That in May, 1936, the defendant Anthony Redmond, successor 
trustee, duly advertised the lands described in the deed of trust for sale 
under the power contained therein on 1 June, 1936, and that after said 
sale was held, that the plaintiff Mrs. Maie Dennis, on the 10th day 
thereafter, raised the bid to $1,575 ou said property as by statute pro- 
vided, and that thereafter the lands were readvertised and reoftered for 
sale on 8 July, 1936, and temporary restraining order was secured as 
hereinabove referred to on 13 July, 1936. 

“(9) That the plaintiff in the complaint filed herein alleges the due 
execution and delivery of the deed of trust from J. Rt. Henderson and 
wife to secure the payment of the note deseribed therein and secured 
thereby, and further alleges certain payments, including the collection of 
$1,235.84 from an insurance company on account of damage to the mort- 
gaged property by fire. 

(10) That while the plaintiff admits certain payments on said note, 
and that there 1s a balanee due and unpaid thereon, she has not made 
any tender or offer to pay any amount whatsoever. 

“(11) That the plaintiff has not offered to do equity and is not 
entitled to receive equity or any equitable rehef on the showing made 
at this hearing. 

“Tt is now, on motion of Thomas H. Leath, in propria persona, and of 
Varser, McIntyre & Henry, attorneys for defendants, considered, ordered, 
and adjudged that the motion of the plaintiff to continue the restraining 
order until the hearing be and the same is hereby denied, and that the 
temporary restraining order heretofore issued in this cause be and the 
same is hereby in all respects dissolved. 


J. .\. Rousseau, Judge Presiding.” 


To the foregoing judgment the plaintiff excepted, assigned crror, and 
appealed to the Supreme Court. 


A. A. Reaves and J, C. Sedberry for plaintiff. 
Thomas H. Leath and Varser, McIntyre & Henry for defendants. 
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Crarxson, J. The only exception and assignment cf error made by 
plaintiff is “to the foregoing judgment.” A case where the facts are 
similar in all respects to the present one is that of Ingram v. Mortgage 
Co., 208 N. C., 329. At page 330, it is said: “The first exception 1s to 
the judgment itself. This judgment is regular upon its face, and the 
facts found by the trial judge are sufficient to support the decree. Con- 
sequently, the first exception must fail. Warren v. Bottling Co., 207 
N. C., 818; Moreland v. Wamboldt, ante, 35. The second exception 1s 
‘to the finding and signing of the order of the finding of facts.’ It is 
to be observed that the plaintiff requested no findings of facts and there 
is no specific exception to any particular finding of fact. Obviously, 
some of the findings of fact are necessary and beyond question. The 
Court is not endowed with the gift of prophecy, and, therefore, is unable 
to determine which particular finding: of fact is objectionable to the 
plaintiff. Hence, the second exception must likewise fail.” 

In the record the facts are practically undenied, and those found by 
the court below are supported by the evidence. On the above authority 
the judgment of the court below must be affirmed. 

As the merits of the cause are urgently argued by the plaintiff, we 
will consider same. The plaintiff contends: (1) “Did his Honor have 
a right to pass upon and determine the disputed facts without the inter- 
vention of a jury?’ On the whole record, we do not think that there 
were sufficient facts disputed to continue the restraining order to the 
hearing for a jury to determine. 

Hoke, J., in Grantham v. Nunn, 188 N. C., 239 (242), speaking to the 
subject, says: “In Sutton v. Sutton, supra (183 N. C., 128), wherein the 
lower court dissolved the restraining order and entered judgment for 
defendant, the governing principle is stated as follows: ‘Upon the hear- 
ing by the judge upon the question of continuing a restraining order to 
the hearing, the judge, upon proper findings (and it may be added on the 
evidence presented and without findings), may dissolve the temporary 
order, but in doing so it is error for him also to determine an issue of 
fact material to the rights of the parties and which should be reserved for 
the jury to pass upon at the trial’ ” Tomlinson v. Cranor, 209 N. C., 
688. Of course, the litigants may consent that the court try the cause. 
Hershey Corp. v. BR. R., 207 N. C., 122 (125). 

The undisputed facts: (1) On 18 January, 1930, plaintiff made and 
executed a deed to her brother, J. R. Henderson, for tke land in contro- 
versy, Which was duly recorded on 20 March, 1980. (2) J. R. Iender- 
son and wife, on 15 February, 1930, executed and delivered to the Com- 
mercial National Bank of High Point, N. C., a deed of trust to secure 
the payment of a note in the amount of $3,150. Said deed of trust was 
duly recorded on 6 March, 1980. (3) On 6 March, 1930, J. R. Hender- 
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son and wife reeonveyed the land to plaintiff, which deed was duly 
recorded. (4) The land was advertised for sale under the deed of trust 
and plaintiff, on 14 December, 1933, obtained a restraining order. In 
her complaint and affidavit she states: “That thereafter, on or about 
6 March, 1980, the said J. R. Henderson and wife, Jennette Henderson, 
conveyed by deed to Maie Dennis the property described in the deed of 
trust; fhe said Maie Dennis assuming the indebtedness thereon; that the 
said Mate Dennis made payments as provided in the deed of trust im 
excess of $600.00 on the original indebtedness of $3,150.” 

In Wiltsie on Mortgage Foreclosure (4th Ed.), Vol. 1, sec, 237, 1s the 
following: “An agreement by the grantee of mortgaged premises to 
assume or pay the mortgaged indebtedness, may be embodied in the deed, 
ay appear in separate Instruments, or may rest in parol. Or the 
agreement may be implied from all the facts and circumstances existing 
in connection with the transfer of the property, and may appear without 
any formal promise. . . . Where the contract of sale provided that 
the purchaser should pay the mortgage, he is liable though deed to him 
merely excepted the mortgage from the covenant of warranty. An oral! 
agreement by a purchaser to assume or pay a mortgaged indebtedness 
upon the premises is valid and enforceable though the conveyance con- 
tains no such agreement. (Citing Parlier v. Miller, 186 N. C., 501.) 
And an oral agreement by a purchaser to assume a mortgaged indebted- 
ness is not within the statute of frauds where it has the original transfer 
to support it as a consideration.” 

The plaintiff assumed the indebtedness in the deed of trust, $3,150, 
and the taxes and insurance which were tacked on in the deed of trust 
and made a part of same. In the proceeding of 1933 for injunctive 
relief by plaintiff, she alleges that she paid on the $3,150 in excess of 
£600.00. 

The principal of the debt was $3,150, there were credits of $660.00 
paid in 17 different payments, the last 6/21/33. Fire loss draft 
12/27/34, $1,235.84, insurance $105.13, taxes $604.60 paid at different 
times, and interest on advances left a total due 8/15/36 of $3,077.32. 
The land was duly advertised to pay the indebtedness on 1 June, 1936, 
and bid in by the Metropolitan Realty Company for $1,500. Plaintifi 
raised the bid and the property was resold on 3 July, 1936, and bid in 
by the same company for $2,000. The plaintiff did not raise the bid, 
but, within 10 days, on 11 July, 1936, instituted this proceeding and the 
temporary restraining order was secured on 13 July, 1936. From the 
record 1t appears beyond question that the above amount is due on the 
note and deed of trust, with taxes and insurance, which plaintiff assumed. 

The plaintiff alleges that various concerus have made demand on her 
for this indebtedness; be that so, she owes the indebtedness and there is 
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no evidence on her part that the defendants did not represent the owner 
of the indebtedness, and, in fact, defendant Redmonc. so stated in his 
affidavit, “1s owned and held by the Charleston National Bank of 
Charleston, West Virginia, as trustee,” etce., and he was duly appointed 
substitute trustee in said deed of trust. In the proceeding of 1933 for 
restraining order, plaintiff contended she had paid in excess of $600.00. 
She was given credit for $660.00. In her complaint she alleges that a 
house on the lot was burned and $1,235.84 was collected as insurance. 
She has been credited with same on her indebtedness. 

(2) Is the plaintiff entitled to an accounting in order to find out the 
balance due on a deed of trust, to which her ownership of the land is 
subject, without making an actual tender of some sum of money? We 
think not under the faets and circumstances of this case. She has paid 
nothing on this indebtedness since 1933, up to that time she had paid 
$660.00. The insurance amount collected was easily obtainable; in fact, 
in her complaint she alleges the exact amount due on fire loss, $1,235.34. 
In the exercise of due care she could have ascertained the exact amount 
due, including taxes and insurance, which were tacked on to the deed of 
trust, and tendered same. She was given several years in which to pay 
this indebtedness, but has not done so. It is said in Wilson v. Trust Co., 
200 N. C., 788 (791): “Until this amount, which is in controversy 
between plaintiff and the answering defendants, has been ascertained and 
definitely deterinined, plaintiff is entitled to have the sale of the land 
described in the complaint, under the power of sale contained in the deed 
of trust, enjoined and restrained. Parker Co. v. Bank, ante, 441, 157 
S. E., 419.” Porter v. Ins. Co., 207 N. C., 646 (647. On the entire 
record plaintiff knew or in the exercise of due care could have known 
the exact amouut due on the indebtedness, and tendered same. 

(3) Is the plaintiff entitled to require the holders of the note, secured 
by said deed of trust, to file their claim with the personal representative 
of the maker of said note and the grantors in said deed of trust and pro- 
ceed 1n an effort to collect said indebtedness thereby before proceeding to 
foreclose the deed of trust on the land of which the plaintiff is the 
equitable owner? We think not. 

J. R. Henderson died on 26 May, 1930. The collector of the estate 
of J. R. Henderson, after the receipts and disbursements were accounted 
for, had left on hand $59.11. We do not think this material, as the 
owner of the note and deed of trust could resort for payment of the debt 
foreclosing under the power of sale contained in the deed of trust. 

In Leak «. Armfield, 187 N. C., 625 (628), speaking to the subject, 
this Court said: “It nowhere appears in the record taat Chase Boren 
consented to the procedure in which she was made a party or waived any 
right. This being so, from the facts found by the court selow as a matter 
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of law, we think that the restraining order ought not to have been 
granted. If subsequent judgment creditors or litigants over the equity 
of redemption could ‘tie up’ a first mortgage and effect its terms, it would 
seriously impair a legal contract. It may be ‘hard measure’ to sel], but 
this is universally so. The mortgagee has a right to have her contract 
enforced under the plain terms of the mortgage. To hold otherwise 
would practically nullify the present system of mortgages and deeds of 
trust on land, so generally used to secure indebtedness and scriously 
hamper business. Those interested in the equity of redemption have the 
right of paying off the first hen when due. We can see no equitable 
Ingredient In the facts of this case. The mortgage is not a ‘scrap of 
paper.’ It is a legal contract that the parties are bound by. The courts 
under their equitable jurisdiction, when the amount is due and ascer- 
tained—no fraud or mistake, etc., alleged—have no power to impair the 
solemn instrument directly or indirectly by nullifying the plain provi- 
sions by restraining the sale to be made under the terms of the mort- 
gage.” 

The case of Voseley v. Moseley, 192 N. C., 243, cited by plaintiff, is in 
no sense applicable. That case construed N. C. Code, 1935 (Michie), 
sec. T4. No mortgagee or trustee was endeavoring to foreclose, nor were 
they made parties to the proceeding. Jn the present case the power of 
sale was being carried out under the terms of the instrument. The 
Moseley case, supra, 1s so different from the present case that “He that 
runs may read.” Bank v. Purvis, 201 N. C., 753; Teeter v. Leeter, 205 
NC 488%. Kenny Co, a dete Co, 206 NuoC,,, 081) Ahiller aw Shore, 
206 N. C., 732. 

It is held in this jurisdiction, and the weight of authority by text 
writers and decisions all over the nation are to the effect that it was not 
necessary for the mortgagee to file his claim for allowance with the per- 
sonal representative of the deceased mortgagor before proceeding to fore- 
close on the mortgaged property, and that the failure to file the claim 
for payment out of the general funds of the estate did not affect the right 
of the mortgagee to foreclose under power of sale in the mortgage. 
Miller v. Shore, supra. 

We have examined the record and the elaborate and carefully prepared 
briefs of the litigants with care. The brief of the defendants filed in the 
cause by Thomas FH. Leath and his associates was most helpful in writing 
this opinion. The bricf was not only persuasive, but convincing. 

For the reasons given, the judgment of the court below is 

Affirmed. 
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A. D. BURROWES v. LOUISE W. BURROWES. 
(Filed 16 December, 1936.) 


1. Divorce F a—Order for custody of minor child is improperly entered in 
divorce proceedings when adverse party is given no notice. 

It appeared that a copy of the complaint in this divoree proceeding was 
mailed to the feme defendant together with a nonsuit taken by plaintiff 
in a prior action for divorce in which plaintiff prayed for the custody of a 
child of the marriage, and that thereafter summons in the divorce pro- 
ceedings was served on the nonresident feme defendant by publication. 
The complaint gave no notice that the plaintiff would seek the custody of 
the minor child. Judgment for absolute divorce entered in the action 
provided that plaintiff should have the custody and control of the minor 
child. Held: The order awarding the custody of the minor child to plain- 
tiff is irregular and not in accordance with the practice of the courts of 
this State, and should have been stricken out on motion of the feme 
defendant for the reason that the feme defendant had no notice from the 
camplaint or otherwise that the custody of the minor child was involved 
in the action. 


2. Same—Proviso of C. S., 1664, dispensing with notice, does not apply in 
cases where movant has custody and control of child. 


The provision of C. 8., 1664, that no notice of a motion for the custody 
of a minor child of the marriage need be given in the divorce proceedings 
when the adverse party has removed or is about to remove the child from 
the jurisdiction of the court, applies only when the motion or application 
is made by the parent not having custody of the child, and where the 
motion is made by the parent having the custody of the child the five days 
notice required by the statute must be given. 


3. Same— 


The court entering a decree of absolute divorce may not award, er mero 
motu, the custody of a minor child of the marriage to plaintiff without 
giving notice to defendant and without finding that the best interest of 
the child would be promoted by so awarding its custody. 


4, Same—Court has no jurisdiction to ratify improvident order for cus- 
tody of minor child when the child is not within the jurisdiction of the 
court, 


In this proceeding for divorce the decree awarded the custody of a 
minor child of the marriage to plaintiff without any notice to defendant 
that the custody of the child was involved in the action. Upon motion of 
defendant to strike out the improvident order awarding the custody of the 
child, plaintiff filed a counter motion that the prior improvident order be 
ratified. The court granted plaintiff's counter motion although the child 
was in another state, the court stipulating that the presence of the child 
in court was waived by the court. Held: The presence of the child 
within the State was necessary to confer jurisdiction on the court to 
award its custody. and such jurisdictional requirement could not be waived 
by the court, and the court’s order ratifying the prior improvident order 
for the eustody of the child is void. 
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APPEAL by defendant from Barnhill, J., at Second March Term, 1936, 
of Waxe. Reversed. 

This action was begun in the Superior Court of Wake County on 
98 November, 19384. The defendant was at said date and 1s now a non- 
resident of this State. The summons was duly served on her by publica- 
tion as provided by statute. C.8., 484 (5). 

On the facts alleged in the complaint as constituting his cause of 
action, C. S., 1659 (4), the plaintiff prays judgment that the bonds of 
matrimony existing between him and the defendant be dissolved, and 
that he be granted an absolute divorce from the defendant. 

Tt is alleged in the complaint “that one son of the marriage, Thomas 
Henry Burrowes, was born on 6 May, 1924.” The plaintiff does not 
allege that he is entitled to the custody of the said Thomas Henry 
Burrowes, nor does he pray in his complaint for an order that the said 
Thomas Henry Burrowes be committed to his custody. 

The action was tried at the Second March Term, 1935, of the Superior 
Court of Wake County, when judgment was rendered as follows: 

“This cause coming on to be heard before the undersigned and a jury, 
and being heard, and the jury having answered the issues submitted to 
them as follows: 

“1, Is the plaintiff, A. D. Burrowes, a resident of Wake County, State 
of North Carolina, and has he been a resident of said State and county 
for a period of more than two years prior to 28 November, 1934 / 
Answer: ‘Yes.’ 

“2, Were the plaintiff and the defendant married, as alleged in the 
complaint? Answer: ‘Yes.’ 

“3. Were the plaintiff and the defendant separated in June, 1932, and 
have they lived separate and apart since said date? Answer: ‘Yes.’ 

“4. Did the defendant abandon the plaintiff in June, 1932, without 
cause on the part of the plaintiff? Answer: ‘Yes.’ 

“And upon said issues, as answered by the jury, the plaintiff being 
entitled to an absolute divorce from the defendant Louise W. Burrowes. 

“Tt is now therefore ordered, adjudged, and decreed that A. D. Bur- 
rowes be and he is hereby granted an absolute divorce from the defend- 
ant Louise W. Burrowes. 

“Tt appearing to the court that one son, Thomas Henry Burrowes, was 
born to said plaintiff and defendant, on 6 May, 1924, and that said son 
by virtue of orders heretofore entered in this court in the case of ‘A. D. 
Burrowes v. Louise W. Burrowes,’ instituted on 26 October, 1933, has 
been committed to the care, custody, and control of the plaintiff in this 
action, and that under and by virtue of orders of the juvenile court of 
Wake County, city of Raleigh, the care, custody, and control of the said 
Thomas Henry Burrowes has been committed also to the plaintiff in this 
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action, A. D. Burrowes, and that the said Thomas Henry Burrowes, the 
said son, is now in the custody and contro] of the said A. D. Burrowes, 
the plaintiff in this action; 

“Tt is now, therefore, further ordered and decreed that without in any 
manner affecting the orders which have been heretofore issued by the 
juvenile court of the county of Wake, city of Raleigh, the care, custody, 
and control of the said Thomas Henry Burrowes is hereby committed to 
A. D. Burrowes, the plaintiff in this action, under the terms and condi- 
tions of the order of his Honor, J. Paul Frizzelle, on 21 December, 1934, 
at the December Term of the Wake Superior Court. 

F. A, Danrets, Judge Presiding.” 


Thereafter, on or about 17 January, 1936, the defendant filed a 
motion, in writing, in this action, which is as follows: 

“Tu the above entitled cause, now comes the defendan: Louise W. Bur- 
rowes, by and through her counsel, Ruark & Ruark, whose address is 
Rooms 602, 603, 604, and 605 Lawyers’ Building, Raleigh, North Caro- 
lina, and makes this her motion to the court, that any and all of the pro- 
visions of the judgment heretofore entered in this cause at the Second 
March Term, 1935, of this court, which relate to and/or in any manner 
undertake to determine or in any manner affect the rights of this defend- 
ant or to provide for the custody and control of the person of Thomas 
Henry Burrowes, minor son of the plaintiff and this defendant, be 
stricken out, so that said judgment shall remain and continue in force 
only as a divorce of the plaintiff from this defendant from the bonds of 
matrimony. 

“This motion is made upon the grounds: 

“Ca) That the portion of said judgment hereby moved to be stricken 
was cutered and signed by the judge presiding at the Second March 
Term, 1935, of this court, through inadvertence and mistake. 

“(b) That the failure of this defendant to appear in said cause and 
oppose the entry of that portion of the judgment hereby moved to be 
stricken resulted by and through mistake, inadvertence, and excusable 
neglect. 

“(e) That the court, at the time of the rendition of said judgment, 
was Without authority and/or jurisdiction in law to enter that portion of 
same hereby moved to be stricken. 

“(d) That the portion of the judgment hereby moved to be stricken 
was entered without any notice to this defendant, as required by law. 

“In support of this motion, defendant Louise W. Burrowes appends 
hereto her affidavit. 

“All of which 1s respectfully submitted, and the defendant Louise W. 
Burrowes prays the court that notice of this motion, together with a copy 
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of the affidavit hereto appended, be given to and served upon the plaintiff 
A, D. Burrowes, as provided by law, and that she, the said Louise W. 
Burrowes, may have such relief in the premises as she may be entitled to. 
Lotuts—e W. Burrowes. 
“Reark & Ruarx, Attorneys for Defendant.” 


The said motion, together with a copy of the affidavit of Louise W. 
Burrowes appended thereto, was duly served on the plaintiff A. D. Bur- 
rowes, who duly filed his reply to said motion, in which he prayed that 
the motion be dented. 

Thereafter, on or about 10 March, 1936, the plaintiff A. D. Burrowes 
filed a motion in writing in the action, which is as follows: 

“Now comes the plaintiff A. D. Burrowes, through his attorney, I. M. 
Bailey, and moves the court that it ratify that portion of the judgment 
entered in this cause at the Second March Term, 1935, Superior Court 
of Wake County, to which the defendant Louise W. Burrowes directs 
her motion that the same be stricken out, and in support of said motion 
respectfully showeth to the court: 

“1, That said portion of said judgment was entered pursuant to the 
authority and jurisdiction of the court. 

“2. That the defendant Louise W. Burrowes contends that she was not 
notified and was not present at the time said portion of said judgment 
was entered, while the plaintiff contends that 1t was not necessary that 
she be present, or that she be notified, to confer jurisdiction on the court 
to enter said portion of said judgment. 

“3, That summons in this action was served by publication, and that 
sald service was properly made according to law, and that since said 
judgment, to wit: On 18 January, 1936, Louise W. Burrowes has, by 
general appearance in this action, entered her motion therein. 

“4. That if there is any defect in said portion of said judgment, which 
the plaintiff denies, then, since the defendant has made motion herein 
after entering her appearance in this ¢ause, the plaintiff is entitled to 
have said portion of said judgment ratified and afhrmed. 

“Wherefore, the plaintiff A. D. Burrowes prays an order of the court 
herein ratifying and affirming that portion of the judgment to which the 
defendant, after entering special appearance herein, directed her motion. 

I. M. Batuey, 
Attorney for A. D. Burrowes, Plaintiff.” 


The action was heard at Second March Term, 1936, of the Superior 
Court of Wake County, by Barnhill, J., on the motion of the defendant, 
and also on the motion of the plaintiff. 

On the facts found at said hearing, the court was of opinion and held 
that “so much of the judgment rendered at the Second March Term, 
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1935, of the Superior Court of Wake County as relates to and undertakes 
to fix or determine the rights of the plaintiff and the defendant with 
respect to the custody of their minor child, Thomas Henry Burrowes, 
was and is irregular and not in accordance with the practice of the court, 
for the reason that the portion of the judgment referred to was rendered 
without notice to the defendant, and the court is of the opinion that the 
five davs notice required by C. 8., 1664, relates to motions of either 
party for the custody of an infant child of the parties to a divorce action 
in term as well as out of term. 

“The court is therefore of the opinion that the defendant would be 
entitled to have said portion of said judgment stricken therefrom except 
for the motion of the plaintiff now pending that this court now ratify 
and affirm said portion of said judgment. 

“The court is of the opinion that under the provisions of C. S., 1664, 
this court now has the discretionary power, after due notice to the de- 
fendant, which has been given, to ratify and affirm that portion of the 
judgment of Judge Daniels awarding custody of said infant to the 
plaintiff.” 

It was accordingly ordered and adjudged by the court that “the pro- 
visions of the judgment of Daniels, Judge, hereinbefore recited, awarding 
the custody of said infant Thomas Henry Burrowes to the plaintiff be 
and the same is hereby in all respects ratified and affirmed, except so 
much of said judgment as limits the right of the defendant to move the 
court for a rehearing upon the custody of said infant, and there is re- 
served to the defendant her statutory right to move the court upon notice 
for a rescission or modification of the judgments awarding the custody 
of said infant. 

“Prior to the hearing upon plaintiff’s motion hereinbefore mentioncd, 
counsel for the plaintiff offered, if requested or required by the court so 
to do, to bring the minor son of the plaintiff and defendant into the 
State of North Carolina, and produce him before the court at said hear- 
ing. The actual presence of said infant was waived by the court. 

“This judgment is entered without prejudice to the rights of the 
defendant Louise W. Burrowes to move in this court at any time for 
change, modification, or revocation of this Judgment, as she may be 
advised.” 

The defendant excepted to the judgment and appealed therefrom to the 
Supreme Court. She assigns as error the refusal of the court to allow 
her motion that the order in the judgment in this action at Second March 
Term, 1935, with respect to the custody of her son, Thomas Henry Bur- 
rowes, be stricken from said judgment, and also the judgment ratifying 
and affirming said order at the Second March Term, 1936. 
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I, M. Batley for plaintiff. 
Ruark & Ruark for defendant, 


Connor, J. The facts pertinent to the motion of the defendant in 
this action that the order in the judgment at the Second March Term, 
1935, of the Superior Court of Wake County, with respect to the custody 
of Thomas Henry Burrowes, infant son of the plaintiff and defendant, 
be stricken from said judgment, as found by the judge at the hearing of 
said motion, are as follows: 

This action was begun in the Superior Court of Wake County, North 
Carolina, on 28 November, 1934. At that date the defendant was and 
she is now a nonresident of this State. She is a resident of the eity of 
Washington, in the Distriet of Columbia, where she and the plaintiff? 
were married to each other on 12 September, 1928, and where they 
resided as husband and wife until some time during 1929, when the 
plaintiff beeame a resident of this State. 

At the date of the commencement of this action, the attorney for plain- 
tiff, by letter addressed to her at the place of her residence in Washing- 
tou. ID. C., advised the defendant of the commencement of the action 
against her by the plaintiff. Te enclosed with his letter a copy of the 
complaint in the action, and advised her that the original complaint had 
been duly filed in the Superior Court of Wake County. The only refer- 
ence in the complaint to Thomas Henry Burrowes, the infant son of the 
plaintiff and defendant, is the allegation that he was born on 6 May, 
1924. No notice was given to the defendant in the complaint that the 
custody of her son was involved in the action. The prayer in the com- 
plaint was for judgment dissolving the bonds of matrimony existing 
between the plaintiff and defendant, and granting the plaintiff an abso- 
lute divoree from the defendant. 

There was also enclosed with the letter a copy of a judgment of non- 
suit, Which the plaintiff had caused to be entered in an action for divorce 
instituted by the plaintiff against the defendant in the Superior Court of 
Wake County, on 26 October, 1933. In the complant in that action, the 
plaintiff had prayed for an order awarding him the custody of Thomas 
Henry Burrowes, and orders had been entered in the action, from time 
to time, with respect to the temporary custody of the said Thomas Henry 
Burrowes. 

The defendant was advised in said letter that summons in the action 
instituted against her by the plaintiff on 28 November, 1934, would be 
served by publication, as provided by statute, unless she accepted service 
of the summons. The summons in the action was subsequently served 
on the defendant by publication. 
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The defendant did not file an answer to the complaint nor did she 
enter an appearance in this action prior to Second March Term, 1935, 
of the Superior Court of Wake County, when the action was tried and 
judgment rendered granting the plaintiff an absolute divorce from the 
defendant, and containing an order awarding the custody of Thomas 
Henry Burrowes to the plaintiff. 

We concur with the opinion of Judge Barnhill that on these facts the 
order with respect to the custody of Thomas Henry Burrowes, infant 
son of the plaintiff and defendant, contained in the judgment rendered 
in this action at Second March Term, 1935, of the Superior Court of 
Wake County, was irregular and not in accordance with the practice of 
the courts of this State. We are further of the opinion that the order 
Was Improvidently made and included in the judgment, and should have 
been stricken from said judgment on the motion of the defendant, for 
the reason that the defendant had no notice from the complaint or other- 
wise that the custody of her infant son was involved in the action. 

It does not appear on the record or in the order that same was made 
upon the appheation or motion of the plaintiff. If such were the case, 
as may be reasonably inferred, the order was improvidently made. be- 
cause no notice of five days, as required by the statute. C. S., 1664, was 
given to the defendant. It is manifest that the provision in the statute 
dispensing with the notice of five days, when it appears that the parent 
having possession or control of the infant child of the parties to the 
action has removed or is about to remove such child from the jurisd:c- 
tion of the court, is not appleable to the instant case. This provision 
is applicable only where the application or motion is made by the parent 
who does not have possession or control of the child, and is for the pro- 
tection of the rights of such parent, and not of the parent who has 
possession or control of the child at the time the application or motion 
is made. In such case, no notice to the adverse party is required. 

If the order was made by the court, not on the application or motion 
of the plaintiff, but ex mero motu, still the order was improvidently 
made, for, in such case, conceding without deciding that the court had 
the power to make the order in this action with respect to the custody 
of the infant child of the plaintiff and defendant, after their divorce, 
for its protection, there is no finding by the court that the best interests 
of the said child would be promoted by committing its custody to its 
father rather than to its mother. Even in such case, notice should have 
been given to the defendant before an order was made in this action, 
affecting her rights with respect to the custody of her infant child. 
There is nothing in the record in this action which shows or tends to 
show that the defendant is not a proper person to have the custody of 
her child, or that she has by her conduct forfeited her rights as its 
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mother. Indeed, there is no contention on this appeal to that effect. 
Nor does it appear from the record that the order was made for the 
protection of the child, or to promote its best interests. 

There was error in the refusal of the court to allow defendauit’s 
motion in the action, notwithstanding the motion of the plaintiff that the 
order improvidently made by the court at Second March Term, 1935, be 
ratified and affirmed by the court at Second March Term, 1936, of the 
court. 

As pertinent to the motion of the plaintiff, it was found by the court 
that at the time of the hearing of said motion, Thomas Henry Burrowes, 
infant son of the plaintiff and defendant, whose custody was involved in 
the said motion, was a student in a school in the State of Pennsylvania, 
where he had been placed by his father, the plaintiff. It thus appears 
that the said infant was not within the jurisdiction of the court at the 
time the order was made ratifying and affirming the order improvidently 
made by the court at its Second March Term, 1935, committing the 
custody of the said infant to the plaintiff. The effect of the order made 
at the Second March Term, 1936, was to commit the said infant to the 
custody of the plaintiff, as of the date of the order. .As the child was 
uot then within its jurisdiction, the court was without power to make 
the order, aud for that reason there is error in the judgment in accord- 
ance with the order. 31 C. J., 988. See Finlay v. Finlay, 240 N. Y., 
429, 40 A. L. R., 987, and In re Alderman, 157 N, C., 507, 73S. E., 126. 
In the last cited case it was held that an order made by a court in the 
State of Florida with respect to the custody of an infant child who had 
become a resident of this State, had no force or effect in this State. It 
is said in the opinion that when the child became a eitizen and resident 
of this State, and duly domiciled here, it was no longer under the contro! 
of the Florida courts. In the instant case, it appears that neither the 
plaintiff nor the defendant, nor thetr child, Thomas Heury Burrowes, 
was a resident of or domiciled in this State at the time the order was 
made ratifying and affirming the order made in this action at Second 
March Term, 1935, committing the said Thomas Henry Burrowes to the 
custody of the plaintiff. The waiver by the court of the actual presence 
of the child at the hearing of plaintiff’s motion did not dispense with 
such presence for the purpose of acquiring jurisdiction of said child. 
Nor did the offer of counsel for the plaintiff to produce the child at the 
hearing supply the want of his presence within the jurisdiction of the 
court. 

For the reasons stated in this opinion, the judgment is reversed and 
the action remanded to the Superior Court of Wake County, that judg- 
ment may be entered in accordance with the decision of this Court. 

Reversed. 
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STATIC v. CHARLES R. PERRY. 
(Filed 16 December, 1936.) 


1. Constitutional Law F a—Witness may not disclose part of facts and 
withhold other facts on ground of self-incrimination, 

An accomplice may not testify on direct examination to facts tending to 
incriminate defendant and at the same time refuse to answer questions 
on cross-examination relating to matters embraced in his examination-in- 
chief, and where he refuses to answer relevant questions on cross-exaniina- 
tion on the ground that his answers might tend to incriminate him, it is 
error for the court to refuse defendant’s motion that his testimony-in-chief 
be stricken from the record, the refusal to answer the questions on ¢ross- 
examination rendering the testimony-in-chief incompetent. N.C. Constitu- 
tion, Art. I, sec. 11. 

2. Constitutional Law Fc: Criminal Law G r—Right to confront accusers 
includes right to cross-examination. 


The constitutional right of a defendant to confront his accusers includes 
the right to cross-examine them on any subject touched on in their exam- 
ination-in-chief, N. C, Constitution, Art. I, sec. 11, and a witness testifying 
to facts incriminating defendant on his examination-in-chief muy net 
deprive defendant of his right to cross-examine him on the ground that 
answers to questions asked on cross-examination might tend to incriminate 
the witness. 


CLARKSON, J., dissenting. 


AprreaL by the defendant from Cranmer, J., at Apri. Term, 1936, of 
Hertrrorp. New trial. 

ftorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 

J. it, Matthews and C. W. Jones for defendant, appellant. 


Scnenck, J. The defendant Charles Perry was convicted of murder 
in the first degree and sentenced to death by asphyxiation. 

The witness Joseph Terry stood indicted upon another bill of indict- 
ment for the same homicide for which the defendant was being tried. 
The witness was not on trial, There was no eye-witness to the homicide. 
All of the evidence tended to show that the defendant Perry and the 
witness Terry were together on the night of the homicide, that they 
separated, and then rejoined each other. 

The contention of the defendant, as shown by his own testimony, was 
that the defendant went with the witness Terry to a point close by 
LTerry’s house, that defendant Perry waited outside while the witness 
Terry went inside the house, that Perry heard a gun fire in the house and 
Ina few minutes Terry came out and said that he had killed the deceased. 


-I 


N.C.) FALL TERM, 1936. 79 
STATE v. PERRY. 


Joseph Terry was introduced as a witness by the State, over objection 
both by the defendant and by the witness himself, and, after being told 
by the court that he would not be required to answer any question which 
tended to incriminate him, testified in effect that he and the defendant 
Perry separated for about an hour and a half, and when the defendant 
Perry rejoined him (Terry) the defendant Perry told him that he 
(Perry) had killed the deceased at the house of the witness Terry. 

The defendant Perry, on cross-examination, asked the witness Terry if 
he owned a gun and where he kept it, and where he was during the 
separation of an hour and a half from the defendant Perry. The wit- 
ness declined to answer upon the ground that to do so would incriminate 
him. The defendant objected and moved to strike the testimony of the 
witness from the record, which motion was dented, and the defendant 
excepted. 

It is apparent that the State contended that the defendant Perry fired 
the fatal shot, and that the defendant Perry contended that the witness 
Terry fired the fatal shot. The questions propounded bore directly upon 
these conflicting contentions, and if the State was to have the benefit of 
the testimony of the witness tending to substantiate its contention, the 
defendant was entitled to impeach this testimony, and to substantiate his 
contention, if he could, by cross-examination of the witness giving the 
testimony relied upon by the State. | 

His Honor’s ruling practically demed the defendant the right to cross- 
examine the State’s witness, and under these circumstances it was re- 
yersible error not to allow the motion of the defendant to strike the testi- 
mony of the witness from the record. The right of cross-examination 
is a common law right and is guaranteed by the Constitution of North 
Carolina: “In all criminal prosecutions every man has the right . 
to confront the accusers and witnesses with other testimony.” Art. I, 
sec. 11. This Court has repeatedly held that the right to confront 1s an 
afhrmance of the rule of the common law that in criminal trials by jury 
the witness must not only be present, but must be subject to cross- 
examination under oath. S. v. Thomas, 64 N. C., 74; 8. v. Behrman, 
114 N.C., 797; 8. v. Dowdy, 145 N. C., 482; 8S. uv. Dixon, 185 N. C., 727; 
S. vu. fightower, 187 N. C., 300; 8. v. Breece, 206 N. C., 9235 N. C. 
Handbook of Evidence (Lockhart), par. 275, pp. 326-7. 

While it has been held that on trial for crime any defendant is compe- 
tent and compellable to testify for or against a codefendant, provided he 
is not compellable to give evidence that may tend to convict him, either 
of the crime charged or other offense against the criminal law, S. vr. 
Medley, 178 N. C., 710; 8S. v. Smith, 86 N. C., 705, it is part of the 
express or Imphed understanding that an accomplice admitted to testify 
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for the prosecution shall tell all he knows, S. «. Lyon, 81 N. C., 600, and 
he cannot refuse to answer a relevant question on cross-examination 
under the rule that he shall not incriminate himself, even though he is 
required to disclose confidential communications made to his attorney, 
as he has waived his privilege, S. v. Condry, 50 N. C., 418. In other 
words, an accomplice will not be permitted to disclose part of the facts 
and withhold the rest. He must tell the whole. The cross-examination 
of a witness 1s a right and not a mere privilege, S. v. Nelson, 200 N. C., 
69, and any subject touched on in the examination-in-chief is open to 
cross-examination. Willing Co. v. Highway Commission, 190 N. C., 692. 

If the further provision of Article I, see. 11, of the North Carolina 
Constitution to the effect that “every man has the right not to be com- 
pelled to give evidence against himself” worked an irreconcilable con- 
flict with the right of the defendant to cross-examine the witness, the 
court should have stricken the testimony of the witness from the record 
upon the motion properly lodged by the defendant, since the testimony 
was rendered incompetent by reason of the denial to the defendant of the 
right to cross-examine the witness. The power of the court to withdraw 
incompetent evidence improvidently admitted and to instruct the jury 
not to consider it has long been recognized in this jurisdiction. WS. v. 
Stewart, 189 N. C., 340. 

For the error assigned the defendant is entitled to a new trial, and it 
is so ordered. 

New trial, 


CrarKson, J., dissenting: The defendant, at the October Term, 1935, 
of Hertford Superior Court, was convicted of murder in the first degree 
and appealed to the Supreme Court. The defendant was granted a new 
trial on the ground that there was evidence to warrent a verdict of 
murder in the second degree, and the question should have been sub- 
mitted to the jury on this aspect. S. v. Perry, 209 N. C., 604. 

The facts are fully set forth in my dissenting opinion in the former 
appeal. 

The defendant was again tried and convicted of murder in the first 
degree. In the main opinion a new trial is again granted him. 

I think, under the Constitution and the statute law of this State 
applicable, that the witness Joseph Terry was a competent witness 
against defendant, and was compelled to testify agains: him subject to 
his right to refuse to answer any question tending to criminate himself. 
In cases where defendants are indicted for affrays in the same bill of 
indictment, this practice has been approved since “Time whereof the 
memory of man runneth not to the contrary.” The solicitors of the 
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State have universally put defendants on the stand and compelled them 
to testify, subject to their right to refuse to answer any questions tending 
to eriminate themselves. Joseph Terry was subpeenaed as a witness for 
the State, his attorney made a motion not to put him on the stand as a 
witness. The objection was overruled. The court below duly informed 
Joseph Terry of his rights under the Constitution: “You may refuse to 
answer any question that in your judgment might tend to criminate you. 
You understand what I mean. When the solicitor asks you a question 
and in your judgment you think it would tend to criminate you, you 
need not answer 1t.” 

Const. of N. C., Art. I, sec. 11, is as follows: “In all criminal prose- 
cutions every man has the right to be informed of the accusation against 
him and to confront the accusers and witnesses with other testimony, 
and to have counsel for his defense, and not be compelled to give evi- 
dence against himself, or to pay costs, jail fees, or necessary witness fees 
of the defense, unless found guilty.” 

N.C. Code, 1985 (Michie), sec. 1799, is as follows: “In the trial of 
all indictments, complaints, or other proceedings against persons charged 
with the commission of crimes, offenses, or misdemeanors, the person so 
charged 1s, at his own request, but not otherwise, a competent witness, 
and his failure to make such request shall not create any presumption 
against him, But every such person examined as a witness shall be 
subject to cross-examination as other witnesses. Except as above pro- 
vided, nothing in this seetion shall render any person who, in any criminal 
proceeding, 1s charged with the commission of a criminal offense, compe- 
tent or compellable to give evidence against himself, nor render any 
person compellable to answer any question tending to criminate hunself.” 

Under section 1792, a witness, with the exception of attesting witnesses 
to wills, is not excluded by interest or crime. Section 1793 inakes parties 
competent aud compellable to give evidence with exception of actions in 
consequence of adultery and criminal conversation. A defendant in a 
criminal case is competent and compellable to testify for or against a 
codefendant, provided his testimony does not criminate himself. oS. r. 
smith, 86 N. C., 705; 8. v. Medley, 178 N. C., 710. In an indictment 
for an affray, it 1s not error for the presiding judge to caution the wit- 
ness (a defendant), before the counsel for the other defendant cross- 
examines him, that he need not tell anything to erminate himeelf. 
S, #, Ludwick, 61. N.C. 4013.8. 4... Hose, 61 N.C. 406% 38.0, Smith, 
SQ: N.C, 10by B..a. -Wedver, 038: N.C, 205° (600)... NoC. Code, 1935 
(Michie), sees. 1794, 1795, 1801, and 1802, 

N.C, Code, supra, see. 978: “Any person guilty of any of the follow- 
ing acts may be punished for contempt: (6) The contumacious and 
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unlawful refusal of any person to be sworn as a witness, or, when so 
sworn, the like refusal to answer any legal and proper interrogation.” 

In S. v. Simpson, 9 N. C., 580 (581), speaking to the subject, it is 
said: “It is clearly established that a witness cannot, be compelled to 
answer any question tending to render him the subject of a criminal 
accusation; nor to answer interrogations having a direct tendency to sub- 
ject him to penalties; or having such a connection with them as to form 
a step towards it.” 

In LaFontaine v. Southern Underwriters, 883 N. C., 182 (1389), is the 
following: “In the trial of Burr, Chief Justice Marshall lays down the 
rule, which most of the text writers adopt, as the correct, practical rule, 
in these words: ‘It is the province of the court to judge whether any 
direct answer to the question that may be proposed wil] furnish evidence 
against the witness. If such answer may disclose a fact, which forms a 
necessary and essential link in the chain of testimony which would be 
sufficient to conyict him of any crime, he is not bound to answer it, so as 
to furnish matter for that conviction. In such case the witness must 
himself judge what his answer will be, and if he says on his oath he 
cannot answer without accusing himself, he cannot be compelled to 
answer. Whether it (the answer) may tend to criminate or expose the 
witness is a point which the court will determine under all the cireum- 
stances of the case. 1 Greenl. Ev., sec. 451. And the same view is 
taken in Ros. Cr. Ey. and in other authorities.” 8. «. Hollingsworth, 
191 N. C., 593. 

On cross-examination, the witness Joseph Terry refused to answer as 
to the ownership of the gun and where he kept it, and whether he had 
one and where he had been at a certain time. The defendant cites no 
authority in his brief to sustain his position, but says: “These excep- 
tions cover the proposition that the witness was permitted to testify to 
the facts favorable to the State, but the defendant was denied the right 
to cross-examine him to bring out evidence to impeach him, to contradict 
him, and to produce from him evidence favorable to the defendant. 
Surely this is reversible error.” 

I hardly see how the refusal of Terry to answer the question is preju- 
dicial, 1f error. The refusal to answer would no doubt make a favor- 
able impression in behalf of defendant. But, be that as it may, Terry 
was subpenaed and bound to attend and give evidence. N. C. Code, 
1935 (Michie), sec. 1807, is as follows: “Every witness, being sum- 
inoned to appear in any of the said courts, in manner before directed, 
shall appear accordingly, and continue to attend from term to term 
until discharged. . . . Or, when summoned in a criminal prosecu- 
tion, until discharged by the court, the prosecuting officer, or the party 
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at whose instance he was summoned; . . . or, if summoned in a 
criminal prosecution, shall forfeit and pay eighty dollars for the use of 
the State, or the party summoning him,” ete. 

In 8. v. Smith, 86 N. C., 705, the indictment was jointly against one 
Green and defendant for an affray. Ashe, J., at p. T07, has this to say: 
“Tt does not repeal or affect in any manner the provisions of that sec- 
tion by which a defendant in a criminal action is made competent and 
compellable to testify for or against a codefendant, provided his testi- 
mony does not criminate himself. The defendant Green, then, was a 
eompetent witness against his codefendant Smith, and Smith against 
Green.” 

In S. x. Medley, 178 N. C., 710, at p. 712, Hoke, J., says: “Under sec- 
tion 1634, in all indictments, complaints, or other proceedings against 
persons charged with crimes, ete., the person so charged shall, at his own 
request and not otherwise, be a competent witness, ete. And in section 
1635 it is provided that nothing in the preceeding section (1634) shall 
render any person charged with a criminal offense competent or com- 
pellative to give evidence against himself, nor shall render any person 
compellative to answer any question tending to criminate himself, ete., 
ete. Construing these and other sections appertaining to the subject, 
it has been held that on trial for crime any defendant is competent and 
compellable to testify for or against a codefendant, provided he is not 
compellable to give evidence that may tend to convict him, either of the 
crime charged or other offense against the criminal law. S. v. Smith, 
86 N. C., 705.” (Italics mine.) 

In the present case, the jury has convicted defendant of murder in the 
first degree of a most atrocious crime. He had taken the dead man’s 
wife and had been indicted, convicted, and imprisoned for fornication 
and adultery with her. He made threats, time and time again, against 
the life of the deceased, who was shot from behind. A piece of his skull 
was found in the other room, blood was spattered upon the wall, bits of 
hair, flesh, and blood were on the ceiling. Defendant was found on the 
day after the night of the killing, lying on the bed in his home in his 
bloody clothes, bits of flesh and pieces of hair were on the apron of his 
overalls. His paramour, the deceased’s wife, was with him on the bed. 

On the whole record, I see no prejudicial or reversible error, and 
respectfully dissent from the main opinion. 
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T. W. REITH y. 8. ALEX GREGG, JR.; S. A. GREGG, SR. W. M. GREGG, 
AND J. M. GREGG, PARTNERS TRADING AND DOING BUSINESS UNDER TIIE 
FirM NAME AND STYLE OF GREGG BROS. 


(Filed 16 December, 1986.) 


1. Appeal and Error B b—An appeal will be determined in accordance 
with the theory of trial in the lower court. 

Where defendant does not move for nonsuit in the court below, but the 
ase is tried upon the theory of defendant's violation of implied warranty, 
defendant's contention on appeal that in no event cou-d plaintiff recover 
will not be considered, but the appeal will be determined on the theory of 
trial in the lower court as to whether defendant is liable for breach of 
implied warranty. 


2. Evidence K d—Expert held competent to testify from examination of 
gun as to the cause of its bursting. 


Plaintiff instituted this action to recover for injuries sustained when a 
shell sold by defendant bursted plaintiff's gun. Defendant's expert wit- 
ness was allowed to testify from his examination of the gun that an 
obstruction in the barrel caused the bursting of the gun, and that an 
overloaded shell could not have caused the damage. Held: The testimony 
was competent as expert testimony on the facts, the probative force of 
the testimony being for the jury, and objection thereto om the ground that 
the witness’ testimony should have been based on hypothetical questions 
and that he could not testify directly as to the cause of the bursting of 
the gun, cannot be sustained. 


3. Appeal and Error J e-— 

Plaintiff's objection to the testimony of defendant’s witness cannot be 
sustained when plaintiff clicits the same evidence from the witness on 
cross-examination. 

4. Sales F b— 


The charge of the court that the seller of merchandise impliedly war- 
rants the goods to be reasonably fit and proper for the purpose for which 
sold, and that the buyer could recover damages resulting from breach of 
such implied warranty, the burden of proof on the issue being on fhe 
buyer, is held without error. 


Stacy, C. J., concurs. 


APPEAL by plaintiff from Parker, J., and a jury, at March Term, 
1936, of New Hanover. No error. 

This 1s a civil action brought by the plaintiff to recover of the defend- 
ants damages for an alleged breach of an imphed warranty in the con- 
tract of sale of certain loaded gun shells—-12-gauge scatter load shells, 
manufactured by the Remington Arms Company. 

The issues submitted to the jury and thelr answers thereto are as 
tollows 
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“1. Was the plaintiff injured by a breach of an implied warranty that 
the gun shells sold by the defendants to the plaintiff on 24 December, 
1934, were reasonably fit for the purpose for which the gun shells were 
sold and purchased, as alleged in the complaint? Answer: ‘No.’ 

“2. What damages, if any, is the plaintiff entitled to recover? An- 
SWEP Soe ky 

On the verdict the court below rendered judgment. The plaintiff 
made numerous exceptions and assignments of error and appealed to the 
Supreme Court. The material ones will be considered in the opinion. 


E,W. Bryan and Rountree & Rountree for plaintiff, 
Isaac C. Wright for defendants, 


Crarkson, J. This action was tried in the court below on the theory 
alleged in the complaint that the damage to plaintiff was caused by the 
breach of an imphed warranty in the sale of certain 12-gauge scatter 
load gun shells, sold by defendants to plaintiffs. The defendants made 
no motion in the court below for judgmeut as in case of nonsuit. C.S., 
567. Jones v. Ins, Co., ante, 559. This theory was recognized in the 
charge of the court below: “If you find from the evidence in the case, 
and by its greater weight, the burden of proof being upon the plaintiff 
Thomas W. Keith to so satisfy you, that the gun shells sold by the 
defendants to the plaintiff on 24 December, 1934, were not reasonably 
fit and proper for the purpose for which the gun shells were sold and 
purchased, and that by reason of any such unfitness or defect a gun 
shell purchased by the plaintiff from the defendants exploded in the left 
barrel of plaintiff’s gun on Christmas day, 1934, when the plaintiff was 
hunting quail, blowing out part of the left barrel of plaintiff’s gun, was 
the direct proximate cause of plaintiff’s injuries, it will be your duty to 
answer the first issue in this case ‘Yes’; 1f you fail to so find, it will be 
your duty to answer the first issue in this case ‘No.’ ” 

In Thomason v. Ballard & Ballard Co., 208 N. C., 1 (4), Connor, J., 
for the Court, says: “There are decisions in this jurisdiction to the 
effect that as between a vendor and his vendee there 1s an implied war- 
ranty that the personal property sold by the vendor and purchased by his 
vendee was fit for the use for which it was sold and purehased, and that 
the vendor is liable to his vendee for a breach of this warranty. Swife 
vu. dAydleit, 192 N. C., 330, 185 S. E., 141; Poovey v. Sugar Co., 191 
Ne Cw 1225183 Sed, 12s Sway ee heridge, 100 NC. 102, 129: 8. Es, 
453.” Tomlinson v. Morgan, 166 N. C., 557; Ward v. Sea Food Co., 
171 N. C., 33; Corum v. Lob. Co., 205 N. C., 213. “An appeal ex neces- 
sitate follows the theory of the tral.’ Jn re Parker, 209 N. C., 698 
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(697). The trial theory of the case is controlling on appeal. Mercer 
v. Williams, ante, 456 (458). 

The matter of implied warranty is treated in the briefs of the litigants, 
and the ease was tried on this theory in the court below. The defend- 
ants’ contentions will not now be considered on this record—that in no 
event could plaintiff recover. 

The plaintiff alleged that the damage to him was caused by a breach 
of an umplied warrauty in the sale of certain 12-gauge scatter load gun 
shells; that one, when shot by him, bursted the gun and caused serious 
injury to his left hand and thumb. The defendants in answer say: “It 
is admitted that the plaintiff’s gun exploded, and that his left thumb and 
hand were hurt, and that he suffered pain and some expense for medical 
attention, ete. It is particularly denied that this occurred from any 
neghgence on the part of the defendants, or any breach of warranty, and 
in connection therewith the defendants allege that they are informed, 
beheve, and allege that either the plaintiff’s gun was defective or that 
the plaintiff was negligent in getting some obstruction in said gun, and 
in shooting the same with an obstruction in it.” 

The facts: The plaintiff bought the shells on 24 December, 1934, from 

defendants, and on the next day (Christmas) he and his friend, W. P. 
Emerson, went hunting. He testified: “When we got up to where we 
were going to park (Currie) and Mr. Emerson took my gun out of this 
case here while I got my shells out and got my coat on, and I broke the 
gun open and put two of these shells in my gun. . . . We walked on 
behind the dogs, I should say 300 yards from where we got out of the 
car, and the dog pointed. . . . Myr. Emerson was to my left, and I 
was on the right. IJ shot the right barrel and it made a terrific explosion, 
it was unusually heavy, and I shot the left barrel and it blew this piece 
of shell through my hand and blew my arm away from the gun. 
I cleaned it and the barrel was as bright as a new silver dollar. I 
examined it to see its condition and found no defects whatever. 
Mr. Emerson was shooting a Remington automatic gun, 20-gauge, i 
think it is. I had seen his gun, and he told me he was shooting those 
Nitro Club seatter load shells, loaded with No. 8, manufactured and put 
up by the Remington Arms Company. . . . I was opening my box of 
shells and getting on my hunting coat and putting some shells in my 
hunting coat while Mr. Emerson was getting my gun out of the case.” 
On recall, he testified: “Mr. Emerson got the gun out of the case while 
I was putting some shells in my pockets. After Mr. ISmerson handed 
me the gun and before I put the shell in it, I opened, or unbreached it, 
held it up to the light and looked through it through force of habit to see 
that there was nothing in the barrel, and there was nothing in the 
barrel.” 
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W. P. Emerson testified in corroboration of plaintiff, as to his going 
hunting with him and as to the explosion, and on cross-examination 
testified: “When we got up there he was putting this box of shells out 
and opening it and he broke the seal, and was putting the shells in his 
hunting coat pocket. I took his gun out of the case and was looking at 
it. I am under the impression that I broke it, but I cannot say defi- 
nitely. . . . I don’t remember when I loaded my gun. I did not 
drive up there with it loaded. After we stopped, while he was getting 
his coat on and putting shells in it, I was getting out the gun. I loaded 
mine some time about that time as we started off. I was shooting 20- 
gauge Remington Nitro scatter load shells.” 

The defendants offered in evidence W. T. Ashcroft, superintendent of 
the loading department of the Remington Arms Company, who testified, 
in detail, the precautions that are taken in loading these shells, that it 
was Impossible to overload one, that if an overcharge of powder should 
get in a shell the machine would stop, ete. 

W. A. King testified for defendants: “I am emploved by the Parker 
Gun Company, in the manufacture of Parker guns. I have been with 
the Parker Gun Company over 46 years. I am supervisor of quality, 
responsible for the proper manufacture and quality of the guns manu- 
factured. I first learned the mechanical trade, was tool maker, and took 
up die sinking, and was placed in charge of forging of all parts; then I 
was placed in charge of the machining of all parts; in 1912 I was made 
assistant superintendent, and in 1914 superintendent, and a few years 
after that works manager, in charge of the entire plant. In my work [ 
have made guns and the different parts, and have tested them. J have 
made all parts that go into a gun, or had them made under my Imme- 
diate supervision.” The court below held King was an expert on shot- 
guns. “At the request of Gregg Brothers, I came down here previous to 
this and made an inspection of this gun of Mr. Keith’s, in the presence 
of Mr. Keith, and of me and of Judge Williams and Judge Bryan, in 
Mr. Wright’s office. This is the same gun that I then inspected. Q. 
From your experience, state what you see there from your observation 
of that burst that indicates anything about the cause of the burst. Ans. : 
A distinet swell, or ring, running around the barrel (which the witness 
points out to the jury). There is evidence of foreign material. I have 
got a glass, and in looking at it I see it is brass. It is right here on the 
break; that is a difference in color; it is yellow. (Witness points it out 
to the jury.) Q. From the evidence of that you see there, and have just 
shown there on that gun, what, In your opinion, was the cause of the 
gun bursting? (Judge Bryan: Objection to the form of the question. 
Court: Sustained, but 1f you will ask what, in his opinion, caused it, I 
will permit it.) Q. Please state, in your opinion, what caused that gun 
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barrel to burst. A. The presence of a twenty-gauge loaded shell in the 
barrel, and a twelve-gauge loaded shell placed in back of it and fired 
and the twenty-gauge shell exploding at the same moment the twelve- 
gauge shell exploded. The brass burned in there is from the side wall 
of the twenty-gauge shell. Court: Mr. King, are you expressing your 
opinion from your examination of that, or from what you heard and 
also from your examination of that barrel? «A. I am expressing my 
opinion from the examination of that barrel, and many tests I have made 
with barrels, and produced exactly similar bursts. I have a barrel of 
a twelve-gauge gun that I have tested in that manner, at the hotel. I 
didn’t bring it to the court with me. I have made tests as to the over- 
loaded shells with extra large quantities of powder or explosives. In my 
opinion an extra heavy loaded shell would not have caused a gun to 
burst at that point. It would burst in the breach, in the chamber. 
Right here, where the load would be chambered; it would tear the cham- 
ber up. It might extend forward and will not be confined to that point. 
It might tear the barrel so badly as to extend further forward than the 
exact length of the chamber. The result on the emptv shell of such an 
explosion, made with high pressure shells, would tear the shell apart. 
Q. Please state if, in your opinion, an extra heavily loaded gun shell 
would cause a burst like that. A. No, sir. (Court: He has already 
testified to that.) uA. The bulge I spoke of is always caused by an 
obstruction. When there is an obstruction in the gun barrel, the load 
being driven up to the obstruction is momentarily held up, which causes 
extra high pressure, and causes a ring, or bulge. The length of the 
chamber in that gun, for the explosion of the shell, is slightly over 
two and five-cighths inches long, and these Nitro Club scatter load shells 
are a fraction longer than this chamber, as they are two and three- 
quarters. The effect of using that kind of shell in a gun of a short 
chamber is that it tends toward raising the breach pressure somewhat.” 
To the material portions of the testimony of the expert, King, above 
set forth, plaintiff excepted and assigned error. We think the testimony 
was competent. On cross-examination he testified, in part: “I say there 
is brass there, a very small particle, big as a pin head. I would not say 
how much larger. Q. You are sure that is not rust? A. I am sure it 1s 
brass, . . . Q. If the jury found this shell came out of there, you 
would say, In your expert opinion, this shell didn’t blow this gun open, 
would you? <A. If I knew that shell did come out of that chamber, and 
I knew that shell had been fired? Q. Yes? A. No, but I would say the 
tweity-gauge ahead of that shell did it. Q. You mean the difference in 
the calibre? A. \ loaded twenty-gauge shell was in that barrel, and 
assuming that was the shell that was fired, when these shells were fired 
and exploded, the twenty-gauge caused the damage. Q. You mean there 
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were two shells in there? .\. Yes, sir. Q. You base your expert opinion 
on that? <A. Yes, sir.’ The same testimony appears in the record 
elicited by plaintiff. A/britton v. Albritton, ante, 111 (114). The testi- 
mony of the expert, King, was admissible in evidence, the probative force 
was for the jury to determine. 

Shaw v. Handle Co., 188 N. C., 222, was tried by Devin, J., when he 
was on the Superior Court bench, and he permitted a physician, an 
expert, to testify on personal knowledge, observation, etc., as to the cause 
of the death of two men found dead in a closed gasoline boat—that it 
was carbon monoxide gas. At p. 232, this Court said: “Dr. Garriss saw 
the boat, the condition of the two men, how they were lying, the windows 
down, and, by personal observation, had knowledge of the entire situa- 
tion. With this personal knowledge and observation of all the facts, and 
Dr. Garriss’ training and experience as a physician, we think this evi- 
dence competent. Its probative force was for the jury,” citing Flaherty 
v. Scranton Gas and Water Co., 30 Pa. Superior Court Rep., 446. “In 
that case (Flaherty case, supra), nor in the case at bar, was there an 
autopsy. The examination in each case was external and all the sur- 
rounding facts known to the physicians. They knew the facts, and on 
the known facts gave their opinion. Their education and training were 
for the purpose of enabling them to deal with and express their opinion 
as to what ills and the causes that constantly threaten and affect hu- 
manity. In Davenport v. R. R., 148 N. C., 294, Hoke, J., says: ‘Even if 
it should be regarded as more strictly “opinion evidence,” when 1t comes 
from a source of this kind, from one who has had personal observation 
of the facts, and from practical training and experience is qualified to 
give an opinion which is likely to aid the jury to a correct conclusion, 
such evidence is coming to be more and more received in trials before the 
jury. McKelvey speaks of it with approval as “expert testimony on the 
facts.” McKelvey, p. 2380 8S. v. Morgan, 95 N. C., 641; Jones vt. 
Warehouse Co., 1387 N. C., 387; Jones v. Warehouse Co., 188 N.C., a 
Lynch ve Mfg. Co., 167 N. C., 98; Ferebee v. R. L., ‘167 ‘i C. 

The evidence in Summerlin v. BR. R., 138 av C>..“p. 551, "as 
excluded in the lower court, and sustained, ‘upon the at that aig 
witness was called upon to state a fact of which he had no personal or 
competent knowledge, and not merely the opinion of an expert. The 
opinion of the witness should be based upon facts adimitted or found, or 
upon his personal knowledge, aud not upon the assumption of the fact. 
The question should therefore be hypothetical, or rather supposititious, 
in form, following the precedents as settled in our decisions.” Wule Co. 
be bes Tia, OO NC, 2025 Fall ve Re hs 186 Ne Ci, 4b igh 
rower; 1S 7-Na Cy 300 (307 ); Sie. Pox, 197 N. C., 478 (486); Dempster 
v. Fite, 203 N. C., 697 (706-7); Green v. Casualty Co., 208 N. C., 767 
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(772); 8S. v. Atlantic Ice & Coal Co., ante, 742. From the view we 
take of this case, we see no error in the charge of the court below. 

The facts and circumstances on which the expert based his opinion 
were practically uncontroverted. Perhaps Emerson’s testimony indi- 
rectly corroborated the expert’s opinion. The plaintiff testified there was 
nothing in the barrel when he put the shell in, yet his companion, 
Emerson, who was shooting a 20-gauge and plaintiff a 12-gauge shell, 
testified that he took plaintiff’s gun out of the case and was looking at 
it and was under the impression that he broke it, but could not say 
definitely. He never said that he did not put the 20-gauge shell in the 
plaintiff’s gun. It may be that he unthoughtedly put the 20-gauge shell 
init. This was a legitimate circumstance for the jury to consider. This 
was a fact within the witness’ knowledge. 

For the reasons given, we find 

No error. 


Stacy, C. J., concurs, 





ESTELLE KIRBY y. JULES CHAIN STORES CORPORATION eEt AL. 
(Filed 16 December, 1936.) 


1. Trespass A e—Fright caused by wrongful act is actionable when it 
results in physical injury, although act does not amount to forcible 
trespass, 


The evidence favorable to plaintiff tended to show that defendant's bill 
collector, in attempting to collect a past-due account from plaintiff, sat in 
his car at the curb opposite plaintiff's home and shouted abusive language 
at plaintiff, and threatened to get the sheriff to arrest plaintiff; that plain- 
tiff was far advanced in pregnancy. which fact was known to defendant’s 
agent, and that the fright caused by the collector’s language and threats 
resulted in the premature stillbirth of plaintiff’s child. Held: Although 
fright alone is not actionable, when fright directly causes physical injury 
and arises out of a wrongful act of defendant, it is sufficient to constitute 
a cause of action for trespass to the person, which lies for physical injury 
to the person either negligently or willfully inflicted, and defendant’s 
demurrer to the complaint alleging facts supported by plaintiff's evidence 
was properly overruled. 


2. Appeal and Error J a— 
The verdict of the jury upon conflicting evidence is conclusive on appeal. 


ArpraL by defendants from Shaw, Emergency Judge, at March Spe- 
cial Term, 1936, of MecKLENBURG, 
Civil action for willful trespass to the person. 


os 
SS 
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Plaintiff purchased a dress and a hat from the corporate defendant in 
the summer of 1933, to be paid for on the installment plan. The account 
originally amounted to $13.98 or $14.98, but had been reduced by some 
payments. 

On 5 July, 1934, S. M. Russell, collecting agent of the corporate de- 
fendant, went to the home of the plaintiff, who was ving with her 
parents at the time, and asked if she had anything to pay on her account. 
Plaintiff replied that she did not, as she was then not able to work, being 
in her seventh month of pregnancy, but that she would pay as soon as she 
could. Russell, without getting out of his automobile, which was about 
fifteen feet from the plaintiff, is alleged to have retorted: “By G ; 
you are like all the rest of the damn deadbeats. You wouldn't pay when 
voucould. . . . If you are so damn low you won’t pay, I guess when 
I get the sheriff and bring him down here you will pay then.” 

Plaintiff testifies: “He said he was going right then and seud the 
sheriff after me, and scared me to death. He said, By G-—-—, he was 
going to bring the sheriff down there and arrest me, said guess I’d pay 
then. . . . He called me a deadbeat. . . . He repeated it three 
or four times, and, as he drove off, that is what he said. . . . He 
didn’t get out of the car, he just hollered at me.” 

About two weeks prior to this, plaintiff’s father had ordered the 
defendant Russell, who was then trying to collect on the account, to 
leave the premises because of plaintiff’s condition, and Russell’s pro- 
fanity and apparent anger. On the oceasion in question, the plaintiff, 
her mother, and sister were the only persons in the house. “There were 
no men folks at home.” 

Continuing, plaintiff says: “Then I took sick in about two hours after 
he left, real sick. . . . I had been feeling good up to that time. 

. From that time on, I was in pain, and on the following Wednes- 
day mght my child was prematurely born. It was dead.” 

Dr. G. W. Black testifies that in his opinion the fright occasioned by 
the conduct of the defendant Russell could have produced the premature 
birth of plaintiff’s child. 

There was denial of the plaintiff’s testimony by the defendant Russell ; 
and Dr. Nance, who attended the plaintiff at the birth of her child on 
12 July, 1934, testifies: “I have an opinion satisfactory to myself. . . . 





The baby appeared to be fully developed. . . . Birth apparently 
not premature. . . . It was a breach presentation. . . . Death 
due to contraction of cervix around baby’s neck. . . . Nothing to 


indicate a miscarriage.” 

The jury answered the issue of liability in favor of the plaintiff, and 
assessed her damages at $1,000. From judgment thereon, the defendants 
appeal, assigning errors. 
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Carswell & Ervin for plaintiff, appellee. 
Tillett, Tillett & Kennedy and John A. Kleemeier, Jr., for defendants, 
appellants, 


Stacy, C. J., after stating the case: At the outstart of the argument 
in this Court, the defendants interposed a demurrer to the complaint on 
the ground that it does not state facts sufficient to constitute a cause of 
action. This must be overruled. The case is controlled by the princi- 
ples announced in Freeman v. Acceptance Corporation, 203 N. C., 257, 
171 N. C., 638; Beasley v. Byrum, 163 N. C., 3, 79 S. E., 270; May v. 
Tel, Co. 157 N. C., 416, 72 8. E., 1057; -irthur v. Henry, ibid., 438, 
10 De E,, 211s Nioerly a dowland: 143 NC. 398. 35.8. 118% 
Wathins v. Mfg. Co., 181 N. C., 5386, 42 S. E., 983, rather than by the 
decision in -Lnthony v, Protective Union, 206 N. C., 7, 178 8. E., 6, or 
the holding in Naylor v. Sain, 207 N. C., 812, 176 S. E., 560. 

The gravamen of plaintiff’s cause of action is trespass to the person. 
Duncan v. Stalcup, 18 N. C., 440; 63 C. J., 891. This may result from 
an injury either willfully or negligently inflicted. Way v. Tel. Co., 
supra. 

The leading case on the subject is Hill v. Aimball, 76 Tex., 210, 13 
S. W., 59, 7 L. R. A., 619, where the petition was held to be good as 
against a demurrer, which contained averments to the effeet that plain- 
tiffs were husband and wife, in possession of a dwelling Louse as tenants 
of defendant, that the feme plaintiff was well advanced in pregnancy, 
which fact was known to the defendant, who also knew the probable 
effects upon feme plaintiff of any undue excitement, that defendant came 
to the premises and in the immediate presence of feme plaintiff assaulted 
two Negroes in a boisterous and violent manner, which assault was 
accompanied with profane language and resulted in drawing blood, and 
that, as a consequence, feme plaintiff was greatly frightened, which 
brought on pains of labor, and eventually produced a miscarriage, and 
otherwise seriously impaired her health. 

In holding that the plaintiffs could recover, the Court said: “That a 
physical personal injury may be produced through a strong emotion of 
the mind there can be no doubt. The fact that it is raore difficult to 
produce such an injury through the operation of the mind than by direct 
physical means affords no sufficient ground for refusing compensation, 
in an action at law, when the injury is intentionally or negligently 
inflicted. It may be more difficult to prove the connection between the 
alleged cause and the injury, but if it be proved, and the injury be the 
proximate result of the cause, we cannot say that a recovery should not 
be had. Probably an action will not le when there is no injury except 
the suffering of the fright itself, but such is not the present case. Here, 
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according to the allegations in the petition, the defendant has produced 
a bodily injury by means of that emotion, and it is for that injury that 
the recovery 1s sought.” 

Likewise, in Hngle v. Simmons, 148 Ala., 92, 41 So., 1023, which was 
an action “for an injury to the plaintiff,” 1t was held (as stated in the 
second headnote): “A man entered the dwelling house occupied by a 
married woman, far advanced in pregnancy, and after being informed 
that the husband was absent, and after being requested to leave the 
house, he refused to do so, took an inventory of the household effects, 
and made threats in reference as to what he would do in reference to a 
collection of a debt against the husband. The woman was thrown in a 
nervous excitement, and labor pains, resulting in the premature birth of 
‘a child, were brought on. Held, the person entering the house was hable 
for the bodily pain the woman suffered, though he inflicted no physical 
violence.” 

In commenting on the fact that physical violence to the person was 
not necessary to make out the case, the Court said: ‘‘The plaintiff here 
was in her home, and had a right to the peaceful and undisturbed enjoy- 
ment of the same, and any unlawful entry or invasion thereof, which 
produced physical injury to her, whether by direct personal violence or 
through nervous excitement the proximate result of the wrongful acts 
of the defendant, was a wrong for which she is entitled to recover.” 

Again, In Purcell v. R. R., 48 Minn., 134, 16 L. R. A., 203, the plain- 
tiff, a pregnant woman, was frightened by the negligent conduct of the 
defendant in running its cars, miscarried, and suffered permanent injury: 
Held, that a cause of action would he. Compare Nelson v. Crawford, 
122 Mich., 466, 81 N. W., 335, 80 Am. St. Rep., 577. 

The doctrine of Hill v. Kimball, supra, has not been universally fol- 
lowed. iVelson v. Crawford, supra; 17 C. J., 834. The rationale of the 
North Carolina decisions, however, places this State in line with it. In 
addition to the cases cited above, see Blow v. Joyner, 156 N. C., 140, 
72S. E., 819; Brame v. Clark, 148 N. C., 364, 62 S. E., 418; Stewart 
v. Lor. Co., 146 N. C., 47, 59 S. EL, 545; Hatchell v. Kimbrough, 49 
N. C., 163; AfcClees v. Sikes, 46 N. C., 310; Loubz v. Hafner, 12 N. C., 
185; S. «. Hinson, 88 N. C., 640; S. «. Tolever, 27 N. C., 452. The 
authorities are assembled and digested in annotations, 11 A. L. R., 1119, 
and 32 A. L. R., 921. 

Animadyerting on the situation and distinguishing the cases in Boui!- 
lon v. Gas Light Co., 148 Mo. App., 462, 129 S. W., 401, Nortoni, J., 
delivering the opinion of the Court, said: “There are cases which go to 
the effect that before plaintiff may recover as for a miscarriage caused 
by fright it must appear the defendant was aware of her condition and 
notwithstanding such knowledge occasioned the fright by entering into 
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an altercation in her presence. These authorities proceed as though no 
obligation rests upon defendant to respond except it appear he breached 
the obligation to exercise ordinary care. That is to say, they proceed 
as though no damages may be recovered unless it appear that defendant 
Was In a position to anticipate the particular result as a probable 
sequence of the fright. See Phillips v. Dickerson, 85 IL, 11, Reed v. 
Ford (Ky.), 112 S. W., 600; Brownback v. Frailey, 78 Ill. App., 262; 
1 Cooley on Torts (3 Ed.), 94, 95, 96, 97, 98. This doctrine is no doubt 
correct enough with respect to those cases where the injury is inflicted 
under cireumstauces apart from a trespass or other legal wrong against 
the person or possessions of the plaintiff. But it seems the rule of ordi- 
nary care should find no application to a case where it appears the 
fright is occasioned as a result of a trespass against the person of the 
plaintiff, such as an assault on her, as in Barbee v. Reese, 60 Miss., 906; 
Mann Boudoir Car Co. v. Dupre, 54 Fed., 646, 21 L. R. A., 289; Hickey 
v. Welch, 91 Mo. App., 4; nor where the fright is the result of a tres- 
pass against the home or possession of the plaintiff aad engaging in an 
encounter with a third party therein, as in Watson v. Dilts, 116 Ia., 249; 
Lesch v. Great Northern Ry. Co., 938 Minn., 485; Mann Boudoir 
Car Co. v. Dupre, 54 Fed., 646, 21 L. R. A., 289. Tndeed, it is said in 
some cases where it appears there 1s a legal wrong against the right of 
the plaintiff, such as negligence, a recovery may be had for physical 
injuries resulting from fright even though the sick or enfeebled condi- 
tion of plaintiff was wholly unknown to the wrongdoer. (Purcell v. 
St. Paul City Ry. Co., 48 Minu., 184; Sanderson v. Northern Pac. Ry. 
C'o., 88 Minn., 162; 1 Cooley on Torts [3 Ed.], 97.)” 

It is true, the basis of the action in most of the cases has been forcible 
trespass, and it 1s contended that in the case at bar no forcible trespass 
has been shown, hence no liability exists. Wuthout conceding the cor- 
rectness of the syllogism as applied to the instant case, it is observed that 
much of the confusion on the subject seems to have come from wor- 
shipping at the shrine of words and formulas, rather than applying 
correct principles to the facts in hand. Gulf, etc., Ry. Co. v. Hayter, 98 
Texas, 239, 77 Am. St. Rep., 856, and note. It is no doubt correct to 
say that fright alone is not actionable, Arthur v. Henry, supra, but it is 
faulty pathology to assume that nervous disorders of serious proportions 
may not flow from fear or fright. LZichey v. Welch, 91 Mo. App., 4; 17 
C. J., 888. Fear long continued wears away one’s reserve. 

“As a general rule, damages for mere fright are not recoverable; but 
they may be recovered where there is some physical injury attending 
the cause of the fright, or, in the absence of physical injury, where the 
fright is of such character as to produce some physical or mental impair- 
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ment directly and naturally resulting from the wrongful act”—Sutton, 
J..in Candler v. Smith, 50 Ga, App., 667, 179 8. E., 395, 

If it be actionable willfully or negligently to frighten a team by 
blowing a whistle, Stewart v. Lumber Co., supra, or by beating a drum, 
Loubz v. Hafner, supra, thereby causing a run-away and consequent 
damage, it is not perceived upon what logical basis of distinction the 
present action can be dismissed as in case of nonsuit. Arthur v. Henry, 
supra. 3 

While it would seem the jury might well have answered the issues 1 
favor of the defendant, especially in view of Dr. Nance’s testimony, still 
there 1s evidence to the contrary, and the matter was for the twelve. 

No reversible error having been made to appear, the verdict and judg- 
ment will be upheld. 

No error. 





A. J. BELL v. DENNY ROLL & PANEL COMPANY anp CITY OF HIGH 
POINT. 


(Filed 16 December, 1936.) 


Jury A d: Trial C a—Court may allow counsel, in selecting jury, to ask 
jurors if any of them are connected with an insuranee company. 
While evidence that defendant carries indemnity insurance is incompe- 
tent, the trial court has the discretionary power to allow plaintiff, in 
selecting the jury, to ask the jurors, in good faith, if any of them are 
agents of any insurance company or bonding company, it being the duty 
of the trial court to prevent prejudice to either party. 


APPEAL by defendant Denny Roll & Panel Company from fousseau, 
J.,at May Term, 1936, of Guitrorp. No error. 

Plaintiff instituted his action for damages for personal injury, alleged 
to have resulted from striking his foot against a nail in some crating 
which had been thrown out on the street in front of the place of business 
of the defendant Denny Roll & Panel Company in the city of High 
Point. 

Plaintiff testified that defendant had obstructed the sidewalk by piles 
of crating accumulating from unpacking veneering, and that these piles 
extended into the street; that in order to pass he had to step out in the 
street, and in doing so stepped on a nail protruding from a board; that 
the nail was obscured by snow. 

Nonsuit was entered as to the city of High Point. From judgment on 
the verdict in favor of plaintiff, defendant Denny Roll & Panel Company 
appealed, 
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Walser & Wright for plaintiff, appellee. 
Dalton, Turner & Dickson for defendant, appellant. 


Per Curtam. The motion for judgment of nonsuit was properly 
denied. Appellant complains that the following question propounded by 
plaintiff’s counsel while selecting the jury was prejudicial: “Is any 
member of the jury an agent of any insurance company doing a bonding 
business?” The court found that the question was asxed in good faith. 
The record states: “To this finding the defendant excepted for that there 
was no basis in fact for the finding.” There was no motion for a mis- 
trial at the time. The counsel’s question to the jury was less pointed 
than that in Starr v. Oil Co., 165 N. C., 587. While evidence that a 
defendant carried indemnity insurance is incompetent (Luttrell v. 
Hardin, 193 N. C., 266), the propriety of a question propounded in good 
faith, whether any of the prospective jurors is engaged in the insurance 
business, ordinarily, must be left to the sound discretion of the trial judge 
to prevent prejudice to either party. Goss v. Williams, 196 N. C., 218; 
Fulcher v. Lumber Co,, 191 N. C., 408; Scott v. Bryan, ante, 478. 

An examination of the other exceptions which appellant noted and 
brought forward in its appeal fails to show any error warranting us in 
disturbing the result. 

No error. 


MARGARET RUSHING BERWER, anp MARGARET RUSHING BERWER, 
(JUARDIAN OF WALTER F. RUSHING anno WILLIAM A. RUSHING, 
Minors, v. THE UNION CENTRAL LIFE INSURANCE COMPANY. 


(Filed 16 December, 1936.) 


Appeal and Error C e—Defect in affidavit for appeal in forma pauperis 
may not be cured by supplemental affidavit filed after five-day period. 
Where the jurisdictional affidavit for leave to appeal in forma pauperis 
fails to aver that appellant is advised by counsel learned in the law that 
there is error of law in the judgment, C. S8., 649, the affidavit is fatally 
defective and the appeal must be dismissed, and the defect may not be 
cured by an additional affidavit filed after the expiration of the five days 
prescribed by the statute, or one filed after the date for docketing the 
appeal. 


APPEAL by the plaintiffs from Barnhill, J., at September Term, 1936, 
of CoLUMBUS. 

Civil action to correct boundary in deed and to recover for rents lost 
by reason of error therein. 


i FALL TERM, 1936. 815 


SMITH tv. SINK. 





Robert W. Davis and S. J. Bennett for plaintiffs, appellants. 
DL. Carlton and Powell & Lewis for defendant, appellee. 


Per Curtam. The affidavit filed in the appeal in forma pauperis 1s 
defective, in that it does not contain the averment required by C. S., 649, 
that appellants are “advised by counsel learned in the law that there is 
error in matter of law in the decision of the Superior Court in said 
action.” This is a jurisdictional requirement and for that reason the 
uppeal must be dismissed. Manna v. Timberlake, 203 N. C., 556. See, 
also, an applicable discussion of this subject in Powell v. Moore, 204 
N. C., 654. 

On 16 November, 1936, the appellants made an additional affidavit 
containing the averment omitted from the original afhdavit and on the 
day following obtained an additional order from the trial judge allowing 
them to appeal in forma pauperis. This did not cure the omission, how- 
ever, for the reason that the additional affidavit was not made within the 
five davs preseribed by C. S., 649, and for the further reason that said 
affidavit and order based thereon were not filed in this Court until after 
the date for docketing the appeal here, 10 November, 1936, 

Appeal dismissed. 





BERTHA SMITH, AbDMINISTRATRIX OF CLARIENCHID SMITH, DECEASED, vy. 
J. CARL SINK ann WINSTON-SALEM SOUTHBOUND RAILWAY 
COMPANY. 

(Filed 16 December, 1936.) 


1. Negligence Bd: Railroads D d—Complaint held to allege joint negli- 
gence of driver and railroad company for injury on railroad overpass. 
The complaint alleged that a piece of timber from a bridge over the 
corporate defendant's tracks struck and killed intestate when the car in 
which he was riding as a guest was driven into the side of the bridge, that 
the driver of the car was intoxicated and was driving at an excessive 
speed, and that the bridge was allowed to remain with broken guard rails 
projecting in a manner hazardous to the traveling public, and that the 
corporate defendant had prior knowledge of its condition, and that intes- 
tate’s death was proximately caused by the concurrent negligence of the 
driver and the railroad company. Held: The complaint states a cause of 
action against defendants as joint tort-feasors, entitling plaintiff to main- 
tain an action against ecither or both, and the corporate defendant's de- 
murrer on the ground that it appeared from the facts alleged that the 
negligence of the driver of the car was the sole proximate cause of the 
injury was properly overruled. 


2. Pleadings D e— 


Upon demurrer, the complaint must be construed in the light most 
favorable to the plaintiff. 
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APPEAL by the defendant Winston-Salem Southbound Railway Com- 
pany from Rousseau, J., at June Term, 1936, of Davipsox. Affirmed. 


T. S. Wall, Jr., and P. V. Critcher for plaintiff, appellee. 
Craige & Craige and Phillips & Bower for defendan', appellant. 


Per Curiam. This is an appeal by the corporate defendant from 
judgment overruling its demurrer grounded upon the ecntention that the 
complaint does not state facts sufficient to constitute a cause of action 
against it, since it appears from the complaint that the negligence of 
the defendant Sink was the sole proximate cause of the death of the 
plaintiff’s intestate. 

The complaint alleges that on 12 January, 1936, the plaintiff’s intes- . 
tate met his death while riding as a guest in an automobile owned and 
driven by the ‘defendant Sink; that the automobile was driven in a 
negligent manner in that it was driven at an excessive rate of speed, and 
without keeping a proper lookout, and while the driver was intoxicated, 
and that as a direct and proximate result of such negligence the auto- 
mobile was driven into the side rail at the entrance of a bridge over the 
corporate defendant’s tracks, causing a piece of timber from the bridge 
to enter the moving automobile and strike the intestate with great force, 
resulting in his death. 

The complaint, after alleging the duty of the corporate defendant to 
properly construct and maintain the bridge on which the intestate re- 
ceived his mortal wound, further alleges that the corporate defendant was 
negligent, inter alia: 

“(i) In that the defendant Winston-Salem Southbound Railway Com- 
pany, carelessly and negligently, through its agents and employees, failed 
in its duty to properly repair the north side of the south end of the rail- 
road bridge across said right of way and cut after that part of the bridge 
had been destroyed or broken off. 

“(j) In that the defendant Winston-Salem Southbound Railway Com- 
pany, through its agents and employees, left the broken guard rails of 
said bridge projecting or protruding so that the same wes dangerous and 
hazardous and a menace to the public traveling across said bridge. 

“(k) In that the defendant Winston-Salem Southbound Railway Com- 
pany, through its agents and employees, used defective material in the 
repair of the north side of the south end of said bridge across said cut 
and allowed them to remain in that condition to its knowledge prior to 
the time of the injuries hereinbefore set out.” 

The plaintiff further alleges that the death of her intestate was proxi- 
mately caused by the joint and concurrent negligence of the defendants. 
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Where an injury to a third person is proximately caused by the negli- 
gence of two persons, to whatever degree each may have contributed to 
the result, the negligence of the one may not exonerate the other, each 
being a joint tort-feasor, and the person so injured may maintain his 
action for damages against either one or both. White v. Realty Co., 
182 N. C., 536. 

Construing the allegations of the complaint in the hght most favorable 
to the plaintiff, as we must do on demurrer, we are of the opinion that 
his Honor was correct in overruling the demurrer, and that the judgment 
below should be affirmed, and it is so ordered. 

Affirmed. 





HENRY F. AUSTIN anp WirE, EMMA AUSTIN, v. JAMES McCOLLUM. 
HOYLE McCOLLUM, HOWARD McCOLLUM, FRANK McCOLLUM, anp 
DANIEL McCOLLUM, Execttrors or JOHN A. McCOLLUM, Anpd AS 
RESIDUARY DEVISEES OF JOHN A. McCOLLUM. 


(Filed 16 December, 19386.) 


Frauds, Statute of, E b—Deed duly executed and found among valuable 
papers of grantor held sufficient memorandum of contract to convey. 


A deed duly executed and acknowledged and found among the valuable 
papers of the grantor after his death is a sufficient writing within the 
meaning of the statute of frauds of a contract of grantor to convey the 
lands to the grantees in consideration of grantees’ taking care of grantor 
for the remainder of his life. C. 8., 988. 


APPEAL by the defendants from Rousseau, J., at August Term, 1936, 
of Unton. Affirmed. 

This is an action for the specific performance of an alleged contract 
to convey land. The plaintiffs allege that John A. McCollum, prior to 
his death, contracted to convey to them a certain tract of land known as 
the Fincher Place, if they would come and live with him and do his 
housekeeping and keep up his farm and take care of him until his death, 
and that they performed their part of the contract; and that John A. 
McCollum died on 30 October, 1934, and that while a conveyance of the 
land has not been delivered to them, such conveyance was prepared and 
signed by John A. McCollum during his hfetime and was found among 
his valuable papers after his death. 

From judgment on verdict in favor of the plaintiffs the defendants 
appealed, assigning errors. 


W. B. Love and A. M. Stack for plainteffs, appellees, 
Vann & Milliken for defendants, appellants. 
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Per Curtam. The only exceptive assignments of error discussed in 
the appellants’ brief are those that question the sufficiency of the evi- 
dence as to a written contract to convey on the part of the defendants’ 
testator within the effect and meaning of the statute of frauds. C. S., 
988. The pertinent facts in evidence tended to show that on 23 Novem- 
ber, 1931, John iA. McCollum had prepared by a justice of the peace a 
deed to the plaintiffs, reciting “that said party of the first part, in con- 
sideration of ten dollars and other valuable considerations to him paid 
by the parties of the second part, the receipt of which is hereby acknow]- 
edged, has bargained and sold” to the parties of the second part the 
locus in quo, and signed and acknowledged the same, stating at the time 
“that he was going to keep it (the deed) as long as jie lived, and was 
going to give it to Mr. Austin and Mrs. Austin for taking care of him,” 
and that said deed was found among the valuable papers of the deceased 
after his death. On these facts, the written deed describing the property, 
formally prepared at the behest of the defendants’ testator, and held for 
delivery to the plaintiffs upon the completion of their contract to care 
for him as long as he lived, is a sufficient memorandum in writing within 
the intent and meaning of the statute of frauds, and the defendants’ 
assignments of error must be overruled. Harper v. Battle, 180 N. C., 
375. 

“While the authorities elsewhere are conflicting, it is the rule in this 
jurisdiction that when one, who has agreed orally to sell land, prepares 
and signs a deed, which substantially expresses the bargain, and delivers 
the same in escrow, such writing is a sufficient memorandum to meet 
the requirements of our statute of frauds, and the con‘ract may be con- 
sidered and dealt with as a valid and binding agreement. Such was the 
holding in Pope v. McPhail, 173 N. C., 238, 91 8S. E., 947, and Vinson 
v. Pugh, cbid., 189, 91 S. E., 838; and the decisions in Flowe v. Hart- 
wich, 167 N, C., 448, 83 8. E., 841, and JMaGee v. Blankenship, 95 
N. ©., 563, are in recognition of the same principle.” Oaendine v. 
Stephenson, 195 N. C., 238, While the deed in the instant case was not 
placed in the hands of a third person to be delivered upon the happening 
of a contingency or the performance of a condition, it was actually pre- 
pared and held by the grantor for the purpose of such delivery, and 
comes well within the principle adopted by this Court. 

The judgment of the Superior Court is 

Affirmed. 
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M.D. HAMME er av. v, J. G. JACKSON anp GASTONIA MUTUAL BUILD- 
ING AND LOAN ASSOCIATION. 


(Filed 29 April, 1936.) 


Appran by plaintiffs from fill, Special Judge, and a jury, at Decem- 
ber Civil Term, 1935, of Gastox. No error. 

This is an action for injunctive relief, brought by plaintiffs against 
defendants J. G. Jackson, trustee of defendant Building and Loan, and 
the Gastonia Mutual Building and Loan Association, to restrain them 
from selling certain land in controversy. The plaintiffs filed complaint 
on 29 January, 19385. The defendants answered denying the material 
allegations of the complaint. Plaintiffs filed an amended complaint on 
21 September, 1985. Defendants denied the material allegations of the 
ameuded complaint. J. L. Hamme was made a party to the action, with 
his wife, M.D. Hamme. The injunction was continned to the hearing. 

The issues submitted to the jury indicate the controversy, and their 
answers thercto were as follows: 

“1. In what amount, if any, as of 2 December, 1935, is due the defend- 
ants under the deed of trust referred to in the answer and recorded in 
Book 267, page 246, of the office of the register of deeds for Gaston 
County? Answer: “$2,298.27. 

“9, Are the plaintiffs and their predecessors in title in default with 
respect to the payment of the indebteduess referred to in the deed of 
trust?) Answer: ‘Yes.’ ” 

The court below rendered judgment on the verdict. The plaintiffs 
made numerous exceptions and assignments of error and appealed to the 
Supreme Court. The material ones and necessary facts will be consid- 
ered in the opinion. 


J. iL. Hamme for plaintiffs. 
Cherry & Hollowell and J. W. Timberlake for defendants. 


Per Ovriam. The first question involved, as stated by plaintiffs: 
“Was there error on the part of the lower court in instructing the jury 
as to the amount that their auswer should be, in answer to the only issue 
submitted to the jury by the lower court?” We think not. 

We have read the record and briefs with care, and on the record and 
all the evidence in the case we think the plaintiffs have no cause of action 
against the defendants, and the judgment of the court below 1s correct. 

(1) On 1 December, 1930, L. L. McLean aud wife executed to E. G. 
MeLurd, trustee for Gastonia Mutual Building and Loan Association, a 
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deed in trust, duly recorded to secure a loan of $2,500. Note for $2,500 
credit 2/13/1931 of $500. (2) On 26 September, 1932, there was an 
agreement entered into under seal between L. L. McLean, Thelma 
McLean, J. L. Hamme, M. D. Hamme, and E. G. McLurd, trustee. 
This agreement, in part, is as follows: “The parties of the first part 
further agree to give and do hereby give to the parties of the second part 
an option or privilege to buy said property at the expiration of said 
rental term for the sum of $3,000, provided said rental payments have 
been made regularly as agreed, and to accept in payment for same the 
sum of $30.00 per month to be paid on 30 shares of the capital stock of 
said Gastonia Mutual Building and Loan Association, including interest, 
on Series Special 10-32, which begins on 1 October, 1932, until the 
maturity of said stock shall have liquidated and paid the purchase price 
of $3,000. . . . It is understood and agreed by all parties that if 
within the 18 months period of this lease any default is made in the 
payment of the rental of $30.00 per month for a period of 30 days after 
the expiration of the month for which said payment was due, then this 
contract, 1n so far as it relates to a sale or an option for the sale of said 
property, shall be null and void and all payments made will be consid- 
ered as rent and as liquidated damages for the use of said property, to 
be retained by said parties of the first part.” (8) On 12 April, 1938, 
L. L. McLean and wife made a deed, duly recorded, to J. L. Hamme and 
wife, M. D. Hamme, the plaintiffs. This was a warranty deed “that 
they are seized of said premises and have right to convey in fee simple; 
that the same are free and clear from all encumbrances, and that they 
do hereby forever warrant and will forever defend the said title to the 
.same against the claims of all persons whomsoever.” 

J. L. Hamme testified, in part, that he agreed to pay McLean $3,000 
for the property over a period of 100 months. On 1 May, 1934, he 
found there was a judgment against the property. At the time he took 
the property under the option there was due the Building and Loan 
Association, on 13 February, 1931, $2,000, and on 22 December, 1935, 
there was due the Building and Loan Association a net balance of 
$2,298.27, 

The plaintiffs-contend that when they obtained the option agreement 
and deed to the property, there was a judgment against L. L. McLean 
and taxes, and the total outstanding liens amounted to $589.70. Before 
paying the amount of $3,000 they contracted to pay McLean less the 
hen due the Building and Loan Association, they could have kept back 
the surplus over what McLean owed the Building and Loan Association 
to pay the liens. 

The plaintiffs entered into the possession of the house and lot and 
have continuously occupied the same since 1 October, 1932, or to the 
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date of 1 April, 1936, for a total period of 43 months, and are stil 
occupying said premises. That during such 43 months and more, the 
plaintiffs have paid the total sum of $294.00, or an average monthly rent 
of less than $6.83 per month. Nothing has been paid or offered to be 
paid since 26 January, 1934. It appears that plaintiffs have been in 
default since the third month of their rental contract, and have never 
paid any property taxes levied on the property in question and have uot 
expended anything for fire insurance premiums to protect said property. 

The plaintiffs contend that E. G. MeLurd (who is now dead) made 
certain fraudulent representations that there were no liens on the prop- 
erty. We do not think the charge of fraud is sufficiently pleaded. 
Hawkins v. Carter, 196 N. C., 5388 (540). If the fraudulent allegations 
were sufficient, the evidence does not sustain same. The plaintiff J. L. 
Hamme testified, in part: “In answer to your question, ‘You are not 
telling the jury that Mr. McLurd would make a false statement? I would 
say, ‘No, I’m not telling the jury that Mr. MeLurd would make a false 
statement about anything.’ ” 

The court below charged the jury, in part, as follows, which we think 
correct: “All evidence tends to show that plaintiffs are in default, and 
the court instructs you, if you believe the evidence and find the facts to 
he as testified to by the witnesses, your answer to that issue would be 
‘Yes.’ (So, as to the first issue, if you believe the evidence and find the 
facts to be as all the evidence tends to show, it would be your duty to 
answer the first issue ‘$2,298.27’), and the second issue, if you beheve 
aud find the facts to be as the evidence tends to show, you will answer 
the second issue ‘Yes,’ in the affirmative.” 

The other matters complained of by plaintiffs, we think, were in the 
sound discretion of the court below, and we see no abuse of discretion. 
On the record we see no prejudicial or reversible error, 

In the judgment of the court below, we find 

No error. 








D. O. PATRICK vy. C. M. LAMM. 
(Filed 29 April, 1936.) 


AppEAL by plaintiff from Harris, J., at January Term, 1936, of 
Wasuincton. Affirmed. 

Action for the recovery of personal property sold by plaintiff to 
defendant and upon which plaintiff claimed a hen. At the conclusion 
of plaintiff’s evidence the court sustained a motion for judgment of 
nonsuit, and plaintiff appealed. 
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W. MW. Darden and H. S. Ward for plaintiff. 
Carl L. Bailey and Zeb Vance Norman for defendant. 


Per Curiam. An examination of the testimony of the plaintiff and 
that of the witnesses offered in his behalf fails to show evidence suff- 
cient to be submitted to the jury that plaintiff by cither written or oral 
agreement retained title to the property sold, or reserved or acquired a 
hen therein in any manner recognized by the law. Nor does the evi- 
dence sustain his allegation that the provision for retention of title was 
omitted from the written contract by mutual mistake or the mistake of 
draftsman. Defendant admits that he owes the balance on the purchase 
price of the personal property. Plaintiff replies that by reason of the 
insolvency of defendant that admission is worthless. We are unable to 
relieve the plaintiff of the consequences of a bad bargain. 

Affirmed. 





R. C. PETERSON vy, EF. B. MeMANUS ann SHIVAR SPRINGS, INC. 
(Filed 29 April, 1936.) 


APPEAL by the defendants from Shaw, Emergency Judge, at Extra 
Deceinber Term, 1935, of MeckLensurc. No error. 


Carswell & Ervin for plaintiff, appellee. 
John M. Robinson and Hunter M. Jones for defendants, appellants. 


Per Crriam. The plaintiff in his complaint alleges that he suffered 
damage by reason of personal injuries caused by the actionable negli- 
geuce of the defendants. The defendants in their answer deny that they 
have been guilty of actionable negligence, and further plead the con- 
triburory negligence of the plaintiff in bar of any recovery. To the 
further answer of the defendants the plaintiff filed reply in which he 
denies any contributory negligence and alleges that the defendants had 
the last clear chance to avoid injuring him. 

The evidence of the plaintiff tends to show that the plaintiff was 
sitting on a “swinging stage” while painting the outside of the windows 
on the mezzanine floor of the Charlotte Hotel, which open onto an alley; 
and that an automobile, owned by the corporate defendant and operated 
in its business by the individual defeudant, was driven against ropes 
which were attached to and hung down trom the “swinging stage,” which 
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caused the stage to fall about 30 feet to the ground, thereby severely 
injuring the plaintiff. 

The case was submitted to the jury upou the three issues of negligence, 
contributory negligence, and damage. It appears in the record that 
these issues were tendered by counsel for the defendants, who urged that 
the plaintiff’s contentious as to the doctrine of the last clear chance could 
be presented thereunder. 

At the close of the plaintiff’s evidence, defendants moved for judgment 
as of nonsuit, which motion was demed. The defendants offered no 
evidence and renewed motion for Judgment as of nonsuit. The refusal 
of the court to grant these motions constitutes the basis for exceptive 
assignments of error. 

A perusal of the evidence clearly reveals that it was sufficient to carry 
the case to the jury. 

We have examined the several exceptions to the rulings of the court 
upon the admission of evidence and conelude that they are without merit. 

The charge was fair and impartial, and in substantial comphance 
with C’. §., 564, and those portions thereof which are made the bases for 
exceptive assignments of error, when read contextually with the whole, 
are free from prejudicial error. If the defendants wished other or 
different contentions presented to the jury they should have called the 
court’s attention thereto at the time, 8. r. Stnodis, 189 N. C., 565; or 
if they desired special instructions upon any phase of the law involved, 
not given in the general charge, they should have filed written request 
therefore. Harris v. Turner, 179 N. C., 3822 (325), and cases there 
cited, 

No prejudicial errors appear, no new questions are presented, and no 
good purpose can be served by threshing over old straw. 

No error. 





LILLIAN B. GILL, Wipow or JAMES I. GILL, DECEASED, vy. JOHN D. GILL, 
ADMINISTRATOR C, T. A. OF THE ESTATE OF JAMES I, GILL. 


(Filed 29 April, 1936.) 


ApreaL by defendant from Williams, J., at June Term, 1935, of 
WAKE. 


Bart M. Gatling for plaintiff. 
B.C. Beckwith for defendant. 
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Per Cvriam. The plaintiff’s petition for the widow’s year’s allow- 
auce under the statute, C. S., 4108, was allowed by the clerk, and upon 
appeal the clerk’s judgment was approved and confirmed by the Superior 
Court. The plea of the statute of limitations, not having been inter- 
posed in apt time, was not available to the defendant. 

Affirmed, 





OLLIE MAE DUREN y. CITY OF CHARLOTTE. 
(Filed 29 April, 1986.) 


APPEAL by plaintiff from Shaw, Emergency Judge, at January Special 
Term, 1936, of MECKLENBURG, 

Civil action to recover damages for alleged personal injury. 

In 1934, the Civil Works Administration was filling in a ravine in 
the city of Charlotte, so that South Long Street could be extended across 
it and opened as a thoroughfare. There had been a small foot bridge 
across the branch for a number of years, not maintained or kept by the 
city, and used only by residents of the vicinity for their convenience. 
This was moved down the branch some distance while the construction 
work was going on, and on the night of 15 February, 1934, the plaintiff, 
in company with others, attempted to cross the ravine, fell and was 
Injured. 

From judgment of nonsuit entered at the close of plaintiff’s evidence, 
she appeals, assigning error. 


A. A, Tarlton for plaintiff. 
Scarborough & Boyd for defendant. 


Per Curiam. Plaintiff’s evidence fails to make out a case of action- 
able negligence against the city of Charlotte. Walker v. Reidsville, 96 
N. C., 382, 2 8. E., 74. It is not perceived wherein the defendant 
omitted to discharge any duty which it owed to the plaintiff. She was 
not injured by reason of any defect in the street or sidewalk. Haney v. 
Lincolnton, 207 N. C., 282, 176 S. E., 578. The judgment of nonsuit 
is correct. | 


Affirmed, 
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ADELAIDE C. BROWN vy. THE EQUITABLE LIFE ASSURANCE SOCIETY 
OF THE UNITED STATES, MRS. JOHN LEONARD BROWN, MR. 
GRACE BROWN SAUNDERS, ano MISS MAUDE BROWN. 


(Filed 29 April, 1936.) 
Appeal and Error J d— 
Where the Supreme Court is evenly divided in opinion, one Justice not 
sitting. the judgment of the lower court will be affirmed without becoming 
a precedent. 


CLARKSON, J., not sitting. 


AppreaL by defendants from Daniels, J., at March Term, 1935, ot 
Wake, Affirmed. 

This was an action instituted by plaintiff against the defendants to 
recover the proceeds of a certain life insurance policy written by the 
corporate defendant upon the life of Lows iA. Brown, now deceased. 
The plaiutiff’s claim to the proceeds of said policy was based upon an 
allegation and contention that a purported assignment of the poley to 
Louis A. Brown, her husband, signed by her, was void for the reason 
that it carried with it a warranty and was not executed in conformity to 
section 2515 of the Consolidated Statutes. The defendants denied said 
allegation and contended that the assignment of the pohey to Louis AA. 
Brown was in all respects regular and valid. 

From judgment for the plaintiff the defendants appealed to the 
Supreme Court. 


Douglass & Douglass for plaintiff, appellee, 

Hartsell & Hartsell for individual defendants, appellants. 

SN. Brown Shepherd and Wm. Vass Shepherd for the corporate defend- 
ant, appellant. 


Per Curiam. The Court being evenly divided in opinion, Wr, Justice 
Clarkson not sitting, the judgment of the Superior Court is affirmed and 
stands as the decision in this case, without becoming a precedent. Hayes 
v. Hickory, 208 N. C., 845, and cases there cited. 

Affirmed. 


Ciarkson, J., not sitting. 
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A. Kk. MecLESTER anp WIFE, WRISSIE McLESTER, ann MRS. BETTY A. 
ALMOND, v. CHARLIE SMITH. 


(Filed 20 May, 1936.) 


APPEAL by defendaut from Finley, J., at September Term, 1935, of 
Stanty. No error. 

The litigated question here was as to the title to a small strip of land, 
about one-fourth of an acre. The controversy arose by reason of a 
change in the channel of a creek which divided the lands of the plain- 
tiffs from those of the defendant. By the deeds of both parties the 
adjoining lands were conveyed to the center of the stream. Plaintiffs 
allege that subsequent to the conveyances a sudden diversion of the 
waters of the creek was caused by the action of the highway force and 
by this defendant, resulting in the cutting off of a sinall portion of their 
land. This was denied by the defendant. 

Upon issues submitted, verdict was rendered by the jury in favor of 
the plaintiffs. From judgment on the verdict defendant appealed. 


Brown d& Brown for plaintiffs. 
HLL. Smith & Son for defendant, 


Per Cvriam. The defendant excepted to the allowance of an amend- 
ment to the complaint and to the rulings of the court as to matters of 
evidence, and also to certain portions of the judge’s charge. However, 
upon examination we find that none of these exceptions can be sustained. 
The case seems to have been properly submitted to the jury upon the 
issues raised by the pleadings. No new questions of law are presented. 

No error. 





K. CLYDE COUNCIL et at. vy. R. P. FLOYD, 
(Filed 20 May, 19386.) 


APPEAL by defendant from Williams, J., at November Term, 1935, of 
CoLtMBUS. 

Civil action, instituted 16 December, 1931, to recover on promissory 
note and to foreclose deed of trust given as security for loan. Judgment 
by default, for the want of answer or plea, entered 25 January, 1932, 
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foreclosure decreed and commissioner of sale appointed. Sale held 
7 March, 1932, report filed same day, and sale confirmed 29 March, 1932. 

On 29 September, 1933, the defendant herein instituted suit for usury, 
based upon the record in this case, and was nonsuited at the November 
Term, 1934, on the ground of estoppel and laches. 

Thereafter, on 18 February, 1935, in preparation of renewing his 
usury claim and in an effort to remove the pleas in bar, the defendant 
entered “special appearance” (//arrell v. Welstead, 206 N. C., 817, 175 
S. E., 283), and moved to set aside sale and judgments for alleged irregu- 
larities. Motion denied. Defendant appeals. 


Lyon & Lyon for plaintiffs. 
Bennett & McDonald for defendant. 


Per Crriam. On the facts found and embodied in the judgment 
denying motion to set aside sale and vacate original judgments, the 
defendant has no just ground to complain. 

He sought to use the original record as basis for an action of usury, 
and not until he was frustrated in that action did he seek his present 
remedy. No error has been made to appear. 


Affirmed. 








C. W. RUSSELL, ADMINISTRATOR OF GATE WOOD RUSSELL, DECEASED, vy. 
ERNEST RITCHIE anp GLENN RITCHIT. 


(Filed 20 May, 1936.) 


AppeaL by plaintiff from MecKlroy, J., at October Term, 1985, of 
Stanzty. Affirmed. 

This is an action to recover damages for the death of plaintiff’s 
intestate. 

From judgment dismissing the action, the plaintiff appealed to the 
Supreme Court, assigning as error the allowance by the court of defend- 
ants’ motion for judgment as of nonsuit at the close of the evidence for 
the plaintiff. 


Morton & Smith for plaintiff. 
Lee Smith and R. L. Smith for defendants. 


Per Curtam. In the absence of evidence at the trial of this action 
tending to show that the injuries which resulted in the death of plain- 
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tiff’s intestate were caused by the negligence of the defendants as alleged 
in the complaint, there was no error in the allowance by the trial court 
of defendants’ motion for judgment as of nonsuit, at the close of the 
evidence for the plaintiff. 

The judgment is 

Affirmed. 


CHARLIE BURCHFIELD v. THE TRAVELERS INSURANCE COMPANY. 


(Filed 15 June, 1936.) 
Insurance F b-—- 
In this action to recover disability benefits on a certificate issued to 
insured emplovee under a group policy, judgment for insured is athrmed 
under authority of Dewease v. Ins, Co., 208 N.C, 732. 


APPEAL by plaintiff from Clement, J., at March Term, 1936, of 
RockINGHAM. 

Civil action to recover on a certificate of group insurance identical in 
terms mutatis mutandis with the certificate sued upon in Demrease vy 
Ins. Co., 208 N. C., 732, 182 8S. E., 447. 

Plaintiff left the employ of MceAden Mills, 19 September, 1931. ILis 
premiums were continued by his daughter until January, 1933, when a 
new master policy was issued by defendant. Plaintiff's action is based 
upon the old pohey, not on the new one. No further premitams were 
paid by plaintiff or his daughter after January, 1933, 

On 10 March, 1984, plaintiff gave notice of claim to defendant Trav- 
elers Insurance Company, which notice was received 14 March. This 
action was instituted 3 October, 1934. 

From judgment of nonsuit entered at the close of plaintiff's evidence, 
he appeals, assigning errors. 


P. 7. Stiers for plaintiff, appellant. 
Sapp & Sapp for defendant, appellee. 


Per CrriamM. The fact situation in the instant case is identical in 
principle with that appearing in the case of Dewease vr. Ins. Co., 208 
N. C., 732, 182 S. E., 447. The cited case is a direct authority for the 
ruling here. | 


Affirmed. 
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INTERSTATE FOLDING BOX COMPANY vy. CITY TRANSFER AND 
STORAGE COMPANY ET AL. 


(Biled 15 June. 1986.) 


Apprat by defendant I. M. Lassiter from Rousseau, J., at March 
Term, 1936, of GuitForp. 

Civil action to recover damages for breach of contract, it being 
alleged, and found by the jury, that the defendant City Transfer and 
Storage Company contracted and agreed with the plaintiff to store and 
keep insured certain paper and cardboard boxes, which plaintiff desired 
to have available for use in its business in High Point, and that said 
defendant in turn stored said boxes with the defendant J. M. Lassiter, 
trading as Tri-City Motor Express Company, under a like agreement, 
which was breached when plaintiff’s property, on 24 August, 1934, while 
in the last-named defendant’s warehouse, was destroyed by fire, the same 
not being insured. 

The case was tried in the municipal court of the eity of High Point, 
resulting in verdict and judgment for plaintiff, and on appeal to the 
Superior Court of Guilford County “on matters of law,” the exceptions 
were overruled and the judgment of the municipal court was upheld. 

Defendant I. M. Lassiter appeals, assigning errors. 


R.T. Pickens for plaintiff, appellee. 
Lovelace & Kirkman for defendant, appellant. 


Per Curtam. The controversy on trial narrowed itself principally to 
issues of fact, determinable alone by the jury. The case was heard on 
exceptions by the Superior Court of Guilford County and the judgment 
of the trial court was affirmed. The same exceptions are assigned as 
error here. No new question of law is presented. The rulings of the 
Superior Court are accordant with the authorities. 


Affirmed. 





GURNEY P. HOOD). CoMMISSIONER OF BANKS, ET AL. vo. ELD. 
ANDERSON ET AL. 


(Filed 23 September, 1936.) 


AppreaL by defendants from /farris, J., at March Term, 1936, of 
EpGrcoMBE. 
Civil action to recover on two promissory notes. 
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Execution of notes admitted; also their nonpayment. Defendants 
allege, by way of set-off and counterclaim, damages for failure to make 
additional loans and to discount certain automobile purchasers’ notes. 

From directed verdict for plaintiffs and judgment thereon the defend- 
ants appeal, assigning errors. 


Gilliam d Bond for plaintiffs, appellees. 
George M. Fountain & Son for defendants, appellants. 


Per Curiam. The case is controlled by the decision in //hs vr. Ins. 
C'o,, 159 N. C., 619, 75 S. E., 808. The evidence offered by the defend- 
ants fails to establish contract for breach of which the plaintiffs can be 
held in damages. 

No error. 





MRS. O. G. McKELLER v. FLOYD MARTIN axnp BLUE BIRD TAXIS, INC. 
(Filed 23 September, 1936.) 


Appear by the defendants from McH/roy, J., at April Term, 1936, of 
Buncombe. Error. 

This was an action to recover damages for personal injurics alleged 
to have been inflicted by the negligent operation of an automobile, and 
was tried upon the following issues: 

“1. Was the plaintiff injured by the negligence of the defendants, as 
alleged in the complaint ? 

“2. What amount of damages, if any, 1s plaintiff entitled to recover 
of defendants?” 

The first issue was answered “Yes” and the secona 500.00,” and 
from judgment based on the verdict the defendants appealed, assigning 
errors. 


Lee & Lee for plaintiff, appellee. 
John C. Cheesborough for defendants, appellants, 


Per Crrtam. The appellant assigns as error the following excerpt 
from his Honor’s charge: “If you answer the (first) issue ‘Yes,’ you 
will proceed to the consideration of the second issue as to the damages 
sustained, if any, but if you fail to find by the greater weight of the 
evidence that the defendant was guilty of neghgence, and that such negh- 
gence was the proximate cause of the plaintiff’s injury, then you will 
answer the first issue ‘Yes’; otherwise, you will answer it ‘No.’” The 
error is obvious. His Honor used the word “Yes” where he should have 
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used the word “No,” and “No” where he should have used “Yes.” This 
error, evidently due to inadvertence, was one of the unavoidable casual- 
ties of the circuit, but, being material, it entitles the defendants to a 
new trial, 

Error. 





WILMA E. FERRELL y. METROPOLITAN LIFE INSURANCE COMPANY. 


(Filed 23 September, 1936.) 
Appeal and Error J d— 
Where the Supreme Court is evenly divided in opinion, one Justice not 


sitting, the judgment of the lower court will be affirmed withont becoming 
a precedent. 


Devin, J., not sitting. 


AppeaL by defendant from Small, J., at April Term, 1936, of 
CuRRITUCK. 
Civil action to recover on a $2,000 policy of hfe insurance. 
Verdict and judgment for plaintiff, from which defendant appeals 
cm } ? 
assigning errors. 


Chester Morris and John H. Hall for plaintiff, appellee. 
Worth & Horner for defendant, appellant, 


Per Curiam. The case turns on whether the semiannual premium of 
$28.32, due 26 November, 1932, was paid by the insured. -\fter plain- 
tif?s husband’s death on 5 February, 1933, she found among his papers 
the policy in suit, together with premium receipt for the November 
payment. It is the position of plaintiff that under “the law of the case,” 
as declared on two former appeals, reported in 207 N. C., 51, and 20s 
N. C., 420, the issue was one for the jury. C.S., 567. The defendant, 
on the other hand, contends that under the evidence tending to show 
November premium payment was made by worthless check, which was 
later returned to the insured, a directed verdict denying hability should 
have been entered. Penland v. Hospital, 199 N, C., 3814, 154 S. E., 406. 
The Court being equally divided in opinion, Devin, .J., uot sitting, the 
judgment of the Superior Court is affirmed in accordance with the 
usual practice in such cases, and stands as the decision in the instant 
case without becoming a precedent. Sessoms v. A. R., 208 N. C., S44, 
182 8. E., 112. 

No error. 


Devin, J., not sitting. 
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FRED C, GOTT, JR., y. THE PRUDENTIAL INSURANCE COMPANY 
OF AMERICA. 


(Filed 28 September, 1936.) 


Appeal and Error J d— 


Where the Supreme Court is evenly divided in opinion, one Justice not 
sitting. the judgment of the lower court will be affirmed without becoming 
a precedent. 


CLARKSON, J., not sitting. 


AppEAL from Phillips, J., at August Term, 1936, of BrncomBe, 
Affirmed. 

This is an action to recover certain disability benefits alleged to have 
arisen from the contract of employment of the plaintiff by the defendant. 
The case was first heard in general county court, where the defendant’s 
motion for judgment as of nonsuit was sustained, and then, upon plain- 
tiff’s appeal, was heard in the Superior Court, where the judgment of 
nonsuit was reversed. From the judgment of the Superior Court revers- 
ing the judgment of nonsuit in the general county court the defendant 
appealed to this Court, assigning error. 


Don C. Young for plaintiff, appellee. 
C. H, Gover, Wiliam T. Covington, Jr., and Hugh L. Lobdell for 
defendant, appellant. 


Per Cvritam. The Court being equally divided in opinion, one of the 
members, Mr. Justice Clarkson, not sitting, the judgmens of the Superior 
Court is affirmed and stands as the decision in this case, without becom- 
ing a precedent. .Vebel v. Nebel, 201 N. C., 840, and cases there cited. , 

Affirmed. 


CLARKSON, J., not sitting. 





H. G. DOZIER v. H. D. BALLANCE, 


(Filed 23 September, 1936.) 


APPEAL by defendant from Small, J., at April Term, 1936, of 
Currituck. No error. 

This was an action brought by plaintiff against defendant to recover 
$727.88, and interest, on a sealed note, dated 1/2/30, due 360 days after 
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date, less a credit of $100.00 paid on January 6, 1951. The defendant 
denied that there was a scal to the note when he signed it, pleaded the 
three-year statute of limitations, and also set up the defense of mistake 
on his part induced by fraud of plaintiff. 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1, Was the word ‘Seal’ added to the note sued on after its execution ? 
Ans.: ‘No.’ 

“2. Is the plaintiff’s cause of action barred by the three-year statute 
of limitations? Ans.: ‘Nov 

“3. Was the note sued on executed by the defendant through the mis- 
take of the defendant indueed by the fraud of the plaintiff? Ans.: ‘No.’ 

“4. Tnowhat amount, if anv, is the defendant indebted to the plaintuf ? 


AMS. : ‘$727.88 
100.00 


8627.88, with interest.’ ” 


The defendant made certain exceptions as to the evidence and charge 
of the court below, assigned same as error, and appealed to the Supreme 
Court. 


John H, Hall and Chester Morris for plaintiff. 
M. B. Simpson for defendant, 


Per Curram. We do not think any of the exceptions and assignments 
of crror made by defendant can be sustained. The major contest was 
over whether the note when executed by defendant was not under seal, 
and therefore barred by the three-year statute ot hmitations. The testi- 
mony on this aspect was competent, but conflicting. Plaintiff testified 
it was and defendant to the contrary. The jury, the triers of the facts, 
decided with plaintiff, and this is binding on us. It was contended by 
defendant that the court below was im error in the charge on the defense 
of mistake of defendant induced by fraud of plaintiff and as to the 
burden of proof on this issue. However this may be, we think 1t imma- 
terial on this record. From the record we see no sufficient evidence to be 
submitted to the jury on this defense of defendant. 

In the judgment below there is 

No error, 
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STATE v. WILLIAM A. IVEY. 


(Filed 14 October, 1936.) 


AppEAL by defendant from Pless, J., at March Term, 1936, of 
HENDERSON, 

Criminal prosecution, tried upon indictment charging the defendant, 
and two others, (1) with the larceny of a steer, of the value of $45.00, 
the property of one W. E. Redden, and (2) with feloniously receiving 
said steer, etc., knowing it to have been feloniously stolen or taken in 
violation of C. S., 4250. 

Verdict: Guilty. 

Judgment: 18 mouths on the roads. 

Defendant appeals, assigning errors. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
R. L. Whitmire for defendant. 


Per Curtam. On the hearing, the case narrowed itself principally to 
an issue of fact determinable alone by the jury. The record contains 
no exceptive assignment of error of sufficient merit to warrant a new 
trial. The verdict and judgment will be upheld. 

No error. 





S. B. ROSE y. ATLANTIC COAST LINE RAILROAD COMPANY 
and 
W. A. McDANIEL vy. ATLANTIC COAST LINE RAILROAD COMPANY. 


(Filed 14 October, 1986.) 


Railroads D b— 
One plaintiff was the driver and the other plaintiff a guest in an auto- 
mobile that ran into a tank car standing across a grade crossing. Held: 
In plaintiffs’ actions against the railroad company to recover the damages 


sustained, nonsuits were properly granted under authority of Goldstein 
tv. R. R., 208 N. C., 166. 


AppraL by plaintiffs from Parker, J., at January-February Term, 
1936, of Harrrax, 
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Hewitr v. URicn, 


_— ee 


Civil actions to recover damages for personal jnjuries alleged to have 
been caused by the negligence of the defendant, consolidated and tried 
together, as both eases rest upon’ the same fact situation or arise out of 
the same erossing accident. Fleming v. Holleman, 190 N. C., 449, 130 
De ay le 

Plaintiffs were returning from a fishing trip on the mght of 20 July, 
1934, in MeDaniel’s car, driven by Rose, when they ran into a Texaco 
oil tank ear of defendant’s freight train standing across the highway in 
the town of Hobgood, N. C., at about the hour of 10 p.m., and injured 
both of the plaintiffs. The night was dark and very foggy. The driver 
testified that he did not see the car across the road in front of him until 
he got within ten or fifteen feet of it, because his lights “went under the 
car.” The automobile ran head-on into the side of the tank car. Plain- 
tiffs were familiar with the road. 

From a judgment of nonsuit entered at the close of all the evidence, 
the plaintiffs appeal, assigning errors, 


KB. Grant and George C. Green for plaintiffs, appellants. 
Sprull & Spruill and Dunn d& Johnson for defendant, appellee. 
Thos. W. Davis of counsel for defendant. 


Per Cortam. The judgment of nonsuit must be affirmed on authority 
of Goldstein v. 2. R., 208 N. C., 166, 165 S. E., 337, and Weston v. BR. f., 
194 N. C., 210, 189 S. E., 287. These eases are controlling upon the 
facts presently appearing of record. 

The ease of Dickey v. R. R., 196 N. C., 726, 147 S. E., 15, cited and 
relied upon by plaintiffs, is distinguishable in that no town ordinance 
was being violated by the defendant at the time of the accident as was 
the situation in Dichey’s case, supra. 

The pertinent authorities are assembled in Sessoms v. BR. BR. 208 N.C., 
844,182 8. E., 112. 

Affirmed. 








MRS. CLAUDIA HEWITT vy. TOHN URITCH 
and 
Ao J. HEWITT vy. JOHN URICHL. 


(Filed 14 October, 19386.) 


Appear by plaintiffs from Pless, J., at February Term, 1936, of 
MeDoweri. No error. 

Separate actious were instituted by the plaintiffs for damages alleged 
to have been eaused each of them bv the neghgence of the defendant in 
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the operation of an automobile in which they were riding as defendant’s 
guests. There were allegations that the defendant drove at an excessive 
speed over pavement rendered slick by rain, causing the car to skid and 
overturn down an embankment. Two suits were, for convenience, con- 
solidated for trial. The jury answered the issues of negligence in favor 
of the defendant, and from judgment on the verdict plaintiffs appealed. 


W. BR. Chambers for plaintiffs, appellants. 
Wenborne & Proctor for defendant, appellee. 


Per Curtam. There was no error in consolidating the two actions for 
trial. Fleming v. Holleman, 190 N. C., 449; Ins. Co. v. RB. R., 179 
N. C., 255. Nor can the exceptions to the judge’s charge be sustained. 
The instructions to the jury relative to the speed of the automobile were 
in accord with the decisions of this Court in 8. v. Webber, ante, 187, and 
S. v. Spencer, 209 N. C., 827. The charge of the court as to the skid- 
ding of an automobile was free from error (Springs v. Doll, 197 N. C., 
240; Waller v. Hipp, 208 NX. C., 117), aud the rule app.icable to sudden 
emergencies was properly stated. Ingle v. Cassady, 208 N. C., 497; 
Luttrell v. Hardin, 193 N. C., 266. 

Issues of fact were raised and these have bcen decided by the jury 
against the plaintiffs. In the trial we find 

No error. 


MINNIE GETTYS vy. CLAY BLANTON er at, 
{Filed 14 October, 19386. ) 


Appeal and Error F b— 
An exception to the signing of the judgment limits the appeal to the 
sufficiency of the concessions and findings to support the judgment. 


APPEAL by detendants from //ess, J., at May Terin, 1936, of Rurner- 
FORD, ; 

Civil action in ejectment and to recover rents. 

Demurrer originally interposed, but upon the hearing the parties seem 
to have agreed that the judge might determine the case on certain con- 
cessions and findings. This was done and resulted in judgment for 
plaintiff. 

“Defendants except to the signing of the judgment,” and appeal. 
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payor Daron, 
Quinn, Hamrich & Hamrick for plaintiff, appellee. 
T. J. Moss for defendants, appellants. 


Per Curntam. The record in this case is not altogether clear, albeit 
the single exception “to the signing of the judgment,” appearing on the 
record, limits the appeal to the sufficiency of the concessions and findings 
to support the judgment. Blades v. Trust Co., 207 N.C, 771,178 S. E., 
565: Wilson v. Charlotte, 206 N. C., 836, 175 8. E., 306; Mfg. Co. v. 
Lor. C0. 178 N.C... 571,101 8. E.,. 214: 

In this view of the matter, we cannot say that error has been shown. 
IITence, the judgment will be 

Affirmed. 





HELEN DAVENPORT TAYLOR, spy Her NExt FRIEND, JERS. R. MM. 
DAVENPORT, v. J. A. TAYLOR er an, 


(Filed 4 November, 1936.) 


Aprran by plaintiff from Clement, J., at August Term, 1936, of 
MITCHELL, 

Civil action tor alienation of affections. 

Plaintiff and C. P. Taylor were married 26 November, 1933, while 
they were students in high school. The marriage was not publicly 
known until February, 1934. In July, 1934, they separated. Plaintiff 
brings this action against her father-in-law and her mother-in-law 
jointly for ahenation of her husband's affections. 

From a judgment of nousuit entered at the close of plaintiff’s evi- 
dence, plaintiff appeals, assigning crrors. 


GF. Washburn and W.C. Berry for plaintitf, appellant. 
Charles Hutchins and McBee & McBee for defendants, appellees. 


Per Curtam. It would serve no usctul purpose to detail the evidence 
in this case. Sufhce it to say, it fails to establish hability under the 
principles announced in Hankins v. Hankins, 202 N. C., 358, 162 S. E., 
766; Townsend v. Holderby, 197 N. C., 550, 149 S. E., 855; Brown v. 
Brown, 124 N. C., 19, 32 8. E., 320. 

There was nto error in dismissing the action as in case of nonsuit. 


Affirmed. 
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DAVID CASPER v. BOB WALKER anp S. D. LOWE. 


(Filed 4 November, 1936.) 


Appreat by plaintiff from Oglesby, J., at March Term, 1956, of 
Ranporrnu. No error. 

Action on a note and chattel mortgage for $120.40. 

Defendant Lowe set up a counterclaim and alleged that upon a settle- 
ment of all items plaintiff would be due him $65.00. 

On issues subniitted to the jury there was verdict that defendant Lowe 
was indebted to plaintitf in the sum of $120.40, with interest from 
9 April, 1932, and that the plaintiff was indebted to the defendant Lowe 
in the sum of $143.00 as of March-16, 1936. 

From judgment for plaintiff for the small differerce between said 
amounts, plaintiff appealed. 


J. 4. Spence for plaintiff. 
J. V. Wilson for defendants. 


Per Curiam. The plaintiff principally complains that the amount 
awarded by the jury to the defendant Lowe on his counterclaim exceeded 
the amount alleged in his answer, but it appears from aw examination 
of the pleading that this defendant alleged, in effect, that he was entitled 
to recover $65.00 over and above all items due plaintiff. The assignment 
of error on this score cannot be sustained. 

The other exceptions are without substantial merit. The case pre- 
sented questions of fact which have been determined by the jury, and 
in the trial, we find 

No error. 





WILLIAM PABODIE v. DISTRIBUTORS GROUP, INC. 
(Filed 256 November, 1936.) 


APPEAL by plaintiff from Shaw, Emergency Judge, at Mareh Term, 
1936, of MeckLenBuRa. 

Civil action for alleged breach of warranty in the sale of stock known 
as North American Trust Shares, purchased by plaintiff on 1 July, 1981. 

The defendant denied lability, pleaded release and the statute of 
limitations. This action was instituted 16 April, 1935. 

From a judgment of nonsuit entered at the close of plaintiff's evi- 
dence, he appeals, assigning errors. 
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FALLS 2. MOORE. 





Marvin L. Ritch for plaintiff, appellant. 
Whitlock, Dockery & Shaw for defendant, appellee. 


Per Curiam. The plaintiff’s evidence falls short of the required 
prima facie showing to carry the case to the jury. The judgment of 
nonsuit 1s correct. 


Affirmed. 





R. LL, FALLS y. A. R. MOORE, N. J. PHILLIPS, 8S. C. DERRICK, 8S. L. 
SUGGS, W. A. McFARLAND, JAMES B. VOGLER. L. 8. WIGGINS, 
H. F. ROBERTS, N. J. COVINGTON, R. P. COVINGTON, M. L. WATTS, 
MRS. D. B. OVERCASH, CART A. ANDERSON, anp C. H. HUNTER. 


(Filed 16 December, 1936.) 


APPEAL by defendants from Shaw, J., and a jury, at 20 April, 1936, 
Extra Civil Term of Mecxtrensurc. No error. 

This is an action brought by plaintiff against the defendants to recover 
for 26 weeks service rendered defendants, from 1 January, 1935, to 
1 July, 1935, the sum of $650.00, less a credit of $111.10, leaving a 
balance of $538.90, and also for material defendants agreed to pay plain- 
tiff for in the amount of $25.02, 

The plaintiff alleged that this $650.00 was due him for services under 
section 11 of a contract between him and defendants, which is as fol- 
lows: “From January 1, 1935, until and including June 30, 1935, the 
parties of the second part or such corporation shall pay to the party of 
the first part the sum of $25.00 per week for the services of the party of 
the first part, it being understood and agreed that during said period 
said party of the first part shall work exclusively in manufacturing said 
caskets or vaults.” 

The defendants denied the material allegations of the complaint and 
pleaded fraud, and set up a counterclaim for $900.00. 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1, What amount, if any, are the defendants indebted to the plaintiff ? 
Answer: ‘$564.12, plus interest from .7/1/35, until paid.’ 

“9, Was the contract described as ‘Exhibit A’ and attached to plain- 
tiff’s complaint procured from the defendants by false and fraudulent 
representations of the plaintiff, as alleged in the answer? Answer: 
‘No.’ 

“3. What amount, if any, is the plaintiff indebted to the defendants? 
Answer: ‘Nothing,’ ” 
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The defendants made numerous exceptions and assignments of error, 
and appealed to the Supreme Court. 


Chase Brenizer for plaintiff. 
Stancil & Davis for defendants. 


Per Curtam. At the close of plaintiff's evidence and at the close of 
all the evidence, the defendants made motions in the court below for 
judgment as in case of nonsuit. C.8., 567. The court below overruled 
these motions, and in this we can see no error. The long contract, made 
in December, 1934, by the ltigants, consisting of some 14 paragraphs, 
was not denied. In fact, the defendants in their further answer say: 
“That these defendants knew nothing of the value of said proeess or 
composition of matter which the plaintiff was supposed to have patented 
for the purpose of manufacturing permanent sealed air-tight waterproof 
burial casket or vault, but relied exclusively upon the fraudulent and 
false representations made by the plaintiff as to the merits of the said 
material. That relying on the said false and fraudulent representation 
made by the plaintiff as to the value of the said composition or material, 
these defendants entered, in good faith, and signed the alleged contract 
referred to in paragraph 3 of the first cause of action of plaintiff’s com- 
plaint, known as ‘Exhibit Av’ ” 

The defendants further answered the complaint, and said: “That the 
said plaintiff, after wasting $900.00 of the defendants’ money, thoroughly 
demonstrated that he was unable to manufacture or to make even one 
burial casket or vault. That the said materials were wholly unfit for 
the manufacture of said burial caskets and vaults. That the said burial 
caskets and vaults which the plaintiff attempted to make in a few 
months cracked, bursted, and melted down and were utterly worthless 
for any purpose.” 

There was evidence, pro and con, on the issues submitted. .\ burial 
casket was even bronght into court by the defendants to show the worth- 
lessness. Several witnesses for defendants testified, in effect: “That 
Falls (the plaintiff) represented that the caskets would be air-tight and 
waterproof and germ-proof, and would outlast anything on the market.” 
On the contrary, plaintiff testified that the caskets were as represented. 
The matter of the patent was all gone into and considered by the jury, 
also the counterclaim of defendants, 

The whole matter was one of fact, and on the evidence the jury could 
have decided either way. The charge of the court below contained some 
14 pages. After a careful reading, we can see no error in it. In facet, 
the learned judge in the court below carefully charged the law applicable 
to the facts, charged what was fraud, properly placed the burden of 
proof, reviewed the evidence, gave the coutentions carefully, and complied 
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with N. C. Code, 1935 (Michie), sec. 564. If defendants desired a 
more detailed charge, they should have requested same by proper prayers 
for instructions. 
In the judement of the court below we find 
No error. 





COMMERCTAL CREDITE COMPANY vy. J. PL RAWELEY., 
(INled 16 December, 1936.) 


AppeaL by defendant from Shaw. finergeney Judgr, at September 
Term, 1936, of Gritrorn. 

Civil action, tried upon the following issues: 

“4. Is the plaintiff the owner and entitled to the possession of the 
automobile described in the ecomplaint( Answer: ‘Yes.’ 

“2 Tf so, what was the value of the automobile at the time it was 
taken by the defendant, as alleged in the complaint¢ Answer: ‘$777.40. 

“3. Is the defendant the purchaser of said automobile in controversy 
for value without notice of any equity in favor of the plaintiff? An- 
swer: ‘No.’” 

Judgment on the verdict, from which the defendant appeals, assigning 
errors. 


D. Newton Farnell, Jr., for plaintiff, appellee. 
Dalton, Turner & Dickson for defendant, appellant, 


Per Crersanu. A careful perusal of the record leaves us with the im- 
pression that the case 1s tree from reversible error. At least, none has 
been made to appear. 

The verdict and Judgment will be upheld. 

No error, 





JOHN F. DEES, ADMINISTRATOR, Vv. HALIL BALLARD ef At. 


(Filed 16 December, 1936.) 


AppeaL by plaintiff from Shui. Himergency Judge, at May Term, 
1936, of RicuMonp. 

Civil action to recover damages for death of plaintiff’s intestate, a 
boy seven years of age, alleged to have been caused by the wrongful act, 
neglect, or default of the defendants. 
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On 3 July, 1934, an automobile in which plaintifi’s intestate was 
riding collided with a car owned and operated at the time by Hall 
Ballard. 

There was a verdict and judgment against the defendant Ballard 
for $650.00. 

Plaintiff appeals from a judgment of nonsuit entered, at the close of 
all the evidence, in favor of the defendant John L. Everett, Jr. 


William G. Pittman, Douglass d& Douglass, and R. L. McMillan for 
plaintiff, appellant. 
Jones & Jones for defendants, appellees. 


Per Curram. It was alleged that Ballard was in the employ of the 
defendant Everett at the time of the collision, transporting “hands” to 
his threshing machine. The evidence fails to support this allegation. 
There was no crror in dismissing the action as to the defendant Everett. 

Affirmed. 





A. lL, CHAPMAN y. THE GREAT ATLANTIC & PACIFIC TEA COMPANY. 


(Filed 16 December, 1986.) 


APPEAL by plaintiff from Rousseau, J., at May Term, 1936, of 
Gritrorp. <Afhrmied. 

This 1s an action to recover damages for personal injuries which the 
plaintiff suffered when he was struck on the head by an awning which 
fell on him while he was standing on the sidewalk in front of defendant’s 
store in the city of High Point, N.C. 

The action was begun in the Superior Court of Guilford County on 
3 January, 1936. 

It is alleged in the complaint that plaintifi’s injuries were caused by 
the negligence of the defendant, as specifically alleged therein. 

This allegation is denied in the answer. 

In further defense, and as a bar to plaintifi’s recovery in this action. 
the defendant pleads a judgment of the municipal court of the city of 
High Point dismissing as of nonsuit an action begun in said court by 
the plaintiff against the defendant on the same cause of action as that 
alleged in the complaint in this action. 

At the close of the evidence the court found that the cause of action 
alleged in the complaint in this action is substantially the same as that 
alleged in the complaint in the action instituted by the plaintiff against 
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the defendant in the municipal court of High Point; that the evidence 
at the trial of this action is substantially the same as that at the trial of 
the action instituted by the plaintiff against the defendant in the munici- 
pal court of High Point; that the action instituted by the plaintiff 
against the defendant in the municipal court of High Point, and tried 
in said court,, was dismissed by judgment as of nonsuit on 19 July, 1935, 
and that the plaintiff did not appeal from said judgment. 

On these findings of fact, it was ordered, considered, and adjudged 
by the court that this action be and the same was dismissed. 

The plaintiff excepted and appealed to the Supreme Court, assigning 
as errors the findings of fact and the judgment. 


Silas B, Carey and Walser & Wright for plainteff. 
Dalton, Turner & Dichson and Rk. 7. Pickins for defendant. 


Per CurramM. The findings of fact on which the judgment was ren- 
dered in this action were supported by the evidence at the trial. 

An examination of the complaint in this action and of the complaint 
in the action instituted by the plaintiff against the defendant in the 
municipal court of High Point, discloses that the causes of action alleged 
in said complaints are substantially the same. The evideuce at the trial 
of said actions is likewise substantially the sane. There was no error 
in the findings of fact. 

The judgment dismissing the action 1s supported by the findings of 
fact and is affirmed on the authority of Hampton v. Spinning Co., 198 
N..©.-200, 151-38. EB. 266% Browns, Johnson, 207 N.C, 807, 108 Sy E, 
570; Batson v. Laundry Co., 209 N. C., 228, 183 8. E., 4138. 

Affirmed. 





STATE vy. DR. W. W. STANCELM. 


(Filed 16 December, 1936. ) 


AppEAL by defendant from Rousseau, J., at July Term, 1936, of 
RicuMonp. No error. 

The defendant was tried on a criminal warrant in which it was 
charged that on 20 January, 1936, the defendant did willfully and 
unlawfully operate a motor vehicle on a public highway in Richmond 
County while under the influence of intoxicating liquors or narcotic 
drugs, contrary to the statute. C.S., 2621 (44). 
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Evidence offered by both the State and the defendant was submitted to 
the jury. There was a verdict of guilty. 

From judgment that he be confined in the common jail of Richmond 
County for a period of ninety days, and that he be denied the privilege 
of operating a motor vehicle on the highways of this State for a period 
of twelve months (C. S., 4506), the defendant appealed to the Supreme 
Court, assigning crrors in the trial. 


Alforney-Genrral Seawell and Assistant Attorney-General McMullan 
for the State. 
Jas. B. Garrett and J.C. Sedberry for defendant. 


Pur Curtam. The evidence at the trial of this action was properly 
submitted to the jury. There was no error in the refusal of the trial 
court to allow defeudant’s motion that the action be dismissed. C. &., 
4643, 

The defendant, us a witness in lis own behalf, denied that he was 
under the influence of intoxicating liquors or of narcotic drugs at the 
time he was arrested. His testimony was corroborated bv other wit- 
nesses offered by him. The evidence for the State, however, was to the 
contrary. For this reason the issue was for the jury. 

There was ho error in the charge of the court to the jury. The judg- 
ment is affirmed. 

No error. 
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TID WATER POWER COMPANY v. W. D. CROSS anp DAISY E. CROSS. 
TRADING aS BLADEN ICE COMPANY. 


(Filed 16 December, 19386.) 


APPEAL by defendants from Willams, J., at June Special Term, 1936, 
of Buapen. No error. 

Action for balance due on note for $1,557, executed 22 December. 
1931, by defendants for electric service theretofore furnished by plaintiff. 

Defendants in their answer admitted the execution of the note, but, as 
set-off and counterclaim, alleged negligent operation of plaintiff’s power 
lines, causing damage to defendants’ motors and to defendants’ business 
prior to 22 December, 1931, and alleged negligent operation of said 
power lines in 1932 and 1933, causing further damage. 

The jury answered the issues submitted to them as follows: 

“1, Did the defendants execute and deliver to the plaintiff the note 
set forth in the complaint? Answer: ‘Yes,’ 
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“2. If so, what amount is due to the plaintiff by the defendants 
thereon? Answer: ‘$1,557, less payment 13 August, 1932, of $250.00, 
and payment of $250.00 on 21 September, 1932.’ 

“3. Were all matters and claims in controversy between plaintiff and 
defendants, on 22 December, 1931, settled and compromised by execution 
of the note described in the complaint? .Answer: ‘Yes.’ 

“4. Was the defendants’ property injured by the negligence of the 
plaintiff prior to 22 December, 1931, as alleged in defendants’ further 
answer and counterclaim? Answer: ............ 

“6, Was defendants’ business injured by the negligence of plaintiff 
as a result of interruption of electric power in 1932 and 1933? Answer: 
“aN Oe 

“7 What damages, if any, are defendants entitled to recover for such 
injury in 1932 and 1933? Answer: ‘None.’ 

“8, Did the defendants waive all claims which they had against plain- 
tiff by payments to plaintiff on the said note in 1932? Answer: ‘No.’ ” 

From judgment on the verdict defendants appealed. 


Louis J. Powwson and H, H. Clark for plaintiff, appellee. 
Oliver Carter and Butler & Butler for defendants, appellants. 


Per Curtam. The jury having answered the determinative issues 
against the defendants, and there being competent evidence to support 
the verdict, the defendants’ claim for damages as set-off and counter- 
claim against the note sued on cannot avail. 

Appellants excepted to the ruling of the court on the evidence in sus- 
taining objections to numerous questions relating to the third and sixth 
issues, but in some instances the record does not show what the witnesses 
would have answered in reply, and hence these assignments of error 
cannot be considered (Wrnborne v. Lloyd, 209 N. C., 483; Newbern v. 
Hinton, 190 N. C., 108); in other instances similar testimony was ad- 
mitted without objection (Light Co. v. Rogers, 207 N. C., 751; Colvard 
vu. Laght Co., 204 N. C., 97). 

We find no reversible error in the rulings of the court on the testi- 
mony. The case resolved itself into a controversy as to the facts, and 
the jury’s verdict thereon will not be disturbed. 

No error. 
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DISPOSiTION OF APPEALS, 


DISPOSITION OF APPEALS FROM THE SUPREME COURT OF NORTH 
CAROLINA TO THE SUPREME COURT OF THE 
UNITED STATES 


Loan Corp. v. Trust Co,, 210 N. C., 29. Affirmed 1 February, 1937. 


McGraw v. Southern Ry., 200 N. C., 482. Petition tor certiorari 
denied 12 November, 1936. 


Lawrence v. Shaw, 210 N. C., 352. Certiorari allowed 4+ January, 
1937. 


Cross-Reference: 


I, 


II 


ABATEMENT AND REVIVAL 


Right of personal repre- 
sentative to maintain suit on deceased’s 
contract see Executors and Administra- 
tors; pleas in abatement in criminal 
prosecutions see Criminal Law § 20 


Objections to Jurisdiction 

1. Procedure to Raise Question of Juris- 
diction 

2, Jurisdiction of the 

3. Yenue 

4. Place of Action or Crime 

5. Jurisdictional Amount 


Person 


. Pending Action 


G6. Procedure to Raise Question of Pen- 
dency of Action 

7. Priority of Institution of Actions 

8 Termination of Prior Action 

9. Identity of Actions* 


IlI, Death of Party and Revival of Actions 


ry. 


Cross-Reference: 


I, 


10. In General 

11. Actions for 
ing Death 

12. Actions for Negligent Injuries Not 
Causing Death 

13. Actions for Libel and Slander 

14. Actions Relating to or Arising Out of 
Realty 

15. Actions ex Contractu 

16. Actions involving I.egal or 
Relationship* 


Procedure 
17. Pleading* 
Is. Hearing 
Lo. Judgment 
20. Review 


Negligent Injuries Caus- 


Domestic 


ABDUCTION 
(No digests in this volume) 


ABORTION 
(No digests in this volume) 


ACCOUNT STATED 
(No digests in this volume) 


ACTIONS 


Joinder of causes of ac- 
in pleadings see Pleadings; joinder 
of counts in indictment see Indictment; 
controversy without action see Contro- 
versy Without Action; Declaratory Judg- 
ment Act see Declaratory Judgment Act; 
election of remedies see Election of Rem- 
edies; limitation of actions see Timita- 
tion of Actions; consolidation of actions 


tion 


for trial see Trial § 11, Criminal Liw 
S$ 47; actions by or against particular 


parties see Infants, Stutes, Municipal Cor- 
porations, and particular titles; actions 
for particular relief see Ejectment, Mun- 
damius, Injunetions, and particular heads; 
commencement of actions see Abatcinent 
and Revival § 7, imitation of Actions 
§ il 


Grounds and Conditions Precedent 

1. Citizenship 

Y. Moot Questions (dismissal of appenl 
when question becomes Inoot see Ap- 
peal and Error § 31d) 


*Digests in this volume. 


Cross-Keference: 


ACTIONS—Continued 


3. Wrongful Act: Damnum 
Injuria* 

4. Civil Action based upon Unlawful Act 
of Plaintiff 


Absque 


II. Distinction Between Forms of Actions 


(Distinction between forms of actions 
for particular relief see Nuisance, Negli- 
gence, Malicious Prosecution, False Im- 
prisonment, etc.) 

do. Legal and Equitable Remedies 

6. Civil Remedies and Criminal Prosecu- 
tions 

Actions in Tort and on Contract* 


ADOPTION 
(No digests in this volume) 


ADVERSE POSSESSION 


Prescriptive eusements 
See Eusements; limitation of actions 
other than actions for recovery of land 
see Limitation of Actions 


od 
i 


I. Nature and Requisites of Title by Ad- 


verse Possession 
1. In General 
2. Presumption of Title out of the State 
8. Actual, Hostile, and Exclusive Posses- 
sion In General 
4. Hostile Character of Possession as 
Affected by Relationship between the 
Parties 
a. Tenants in Common * 
Trustees and Persons in Fiduciary 
Relationships 
e. Grantor and Grantee 
d. Landlord and Tenant 
e. Husband and Wife 
f Widow and Heirs* 
o. Necessity of Claim under Known ancl 
Visible Lines and Boundaries 
fh. Continuity of Possession 
7. Tacking Vossession 
8. Disabilities* 
9, Color of Title 
a. What Constitutes Color of Title 
b. Presumptive Possession to Outer- 
most Boundaries of Deed 
Adverse Possession Against Railroads 
ll. Adverse Possession of Streets or 
Other Public Places 
12. Acquisition at ftirescriptive Titles by 
Municipalities 


13. Time Necessary to KRipen ‘Title by 
Adverse Possession 
a. Accrual of Right of Action and 


Time from Which Possession is 
Adverse 

b. Between Individuals without Color 
of Title 

ec. Between Individuils 
of Title 

d. AS against the State 

e, Disabilities 


under Color 


If. Operation and Effect 


Li. 
Lin, 


Title and Rights Acquired 
Title and Claims of Third Persons 


Ul, Actions 


lt. Pleadings 

17. Presumptions and Burden of Proot 

18. Competency and Relevaney of Eyvi- 
denee 
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ADVERSE POSSESSION—Continued 


19. Sufficiency of Evidence, Nonsuit, and 
Directed Verdict* 

20. Instructions 

21. Verdict and Judgment 


. AGRICULTURE 
(No digests in this volume) 


ANIMALS 


I, Domestic Animals 
1, Ownership and Right to Recover for 
Death of or Injury to Animals* 
‘2. Liability for Damage Inflicted by Do- 
mestic Animals 
3. Liability for Personal Injurtes Inflict- 
ed by Domestic Animals 


HI. Game 
4, Regulation and Licensing of Hunters 


5. Title and Ownership of Game Birds 
and Animals 


APPEAL AND ERROR 


Cross-Reference: Appeal in criminal cases 
see Criminal Law, Title XII; appeals to 
Superior Court see Courts § 2; appeals 
from Industrial Commission see Master 
and Servant § 55; appeal and review of 


habeas corpus proceedings see Habeas © 


Corpus § 8 


I. Nature and Grounds of Appellant Juris- 
diction of Supreme Court 
1. In General 
2. Judgments Appealable* 
3. Parties 
a. Parties Who May Appeal* 


b. Death and Substitution of Par- 
ties* 

4. Academic Questions and Advisory 
Opinions 

5. Procedure Relating to Appeals in 
General 


II. Presentation and Preservation in Lower 
Court of Grounds of Review 
6. Objections and Exceptions (to charge 
see Trial § 34) 
a. Time of Taking Objections and 
Exceptions in General 
b. Form and Sufficiency of Excep- 
tions in General 
-c, Exceptions on Appeal from Judg- 
ment of Superior Court on Appeal 
from County and Municipal Courts 
dad. Exceptions to Findings of Fact or 
Judgments on Findings* 
e. Objections and Exceptions to Evi- 
dence 
f. Parties Entitled to Complain and 
Take Exception*® 
7. Motions (Necessity for renewal of 
motion to nonsuit see Trial § 21) 
8. Theory of Trial* 


IiI. Requisites and Proceedings for Appeal 
9, Appeal 
10. Making, Filing, and Service of Case 
on Appeal 
a. Duty to Make Out and Serve Case 
on Appeal 
b. Time for Service of Case on Ap- 
peal 
c. Objections and Countercase 
da. Effect of Failure to File Excep- 
tions and Countercase* 
e. Settlement of Case on Appeal 
11. Appeal Bonds 
12. Pauper Appeals* 


*Digests in this volume. 
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APPEAL AND ERROR—Continued 


IV. Effect of Appeal 

13. Powers and Proceedings in Lowei 
Court after Appeal (Dismissal of ap- 
peal in Superior Court see hereunder 
$ 28a) 
Acquisition of Jurisdiction by Su- 
preme Court 


v. ee Appeal 

Term of Supreme Court to Whieh 
Appeal Must Be Taken 

Time for Docketing Appeals 
Payment of Fees and Costs 
Certiorari 


VI. The Record Proper 


14. 


19. Necessary Parts of Record 
20. Form and Requisites of Transcript 
21. Matters Not Appearing of Record 


Deemed Without Error*® 
22. Conclusiveness end Effect of Recard* 


VII. Assignments of ‘Error 

23. Form and Requisites of Assignments 
of Error 
Necessity of, Exceptions to Support 
Assignments of Error 


24. 


25. Waiver of Exceptions by Failure to 
Assign Same as Error*® 
VIII. Briefs 
26. Time for Filing Briefs 
27. Number of Copies and Service of 


Briefs 
28. Form and Requisites of Briefs 
, Abandonment o! Exceptions by Fail- 
ure to Discuss Same in Brief* 


IX. Dismissal and Keinstatement cof Ap- 
peals 
30. Jurisdiction and Hearings of Motions 
to Dismiss 
au. In the Superior Court 
b. In the Supreme Court 
381. Grounds for Dismissal 
a. Failure to Prosecute Appeals Un- 
der Rules of Court in General 
b. Failure to Make Out and Serve 
Statement of Case on Appeal 
c. Failure to Docket Appeal in Time 
d. Failure to File Briefs 
e, For that Question Presented Has 
Become Moot or Academic 
32. Reinstatement of Appeals 


X. Calendars and Hearings 


33. Order of Cases and Hearings 
34. Call of Calendar 
35. Setting Cases at End of Calendar 
36. Submission of Appeals on Briefs 
without Oral Argument 
XI, Review 


37. Matters Reviewable (Judgments ap- 

pealable see supza § 2) 

a. In General 

b. Upon Appeal from Discretionary 
Orders or Judgments* 

ec. In Injunctive Proceedings 

gd. Verdiet of Jury*® 

e. Upon Appea. from Judgments on 
Findings of Fact* 

Fresumptions and Burden of Showing 

Error* 

Prejudicial and Harmless Error 

General* 

Error Harmless Because Answer to 

Another Issue Determines Rights of 

Farties or Because Appellant Is Not 

Entitled to Relief on Any Aspect of 

Case 

Error Harmless Because of Admis- 

sions 


38. 
39. 
40. 


in 


41. 
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APPEAL AND ERROR—LContinued 
42, Harmless Error in Admission or Ex- 
clusion of Wvidence* 
43. Harmless and Prejudicial 
Jnstructions® 


Error in 


44. Harmless and Prejudicial Wrror in 
Form or Number of Issues 
45. Review of Particular Exceptions, 
Findings, Orders, and Judgments 
a. Review of Findings of Fact* 
hb, Review of Orders on Alotions to 
JStrike Out® 
e, Review of Orders upon Motions 
for Bill of Particulars 
d. Review of Exceptions Relating to 
Course and Conduct of Trial 
e. Review of Judgments on Motions 
to Nonsuit * 
f. Review of Judgiments upon De- 
murrers 
ex. Review of Constitutional Ques- 
tions* 
46. Questions Necessury to Determination 
of Appeal* 
XII. Rehearings 
47. Petition and LDroceedings for Rcehear- 
ing 
48. Determination of Vetition 
XIII. Determination and Disposition of 
Cause 
49. Reversal 
50. Affirmance 
51. Modification and Affirmance 
52. New Trial fSee, also, stpra ££ gf, 
et seq.) 
53. Remand 
54. Foree and Bffecr of Decisions of 
Supreme Court 
XIV. Proeeedings After Remand 
55. Jurisdiction and Proceedings in 
Lower Court after Remand* 
56. Subsequent Appeals 


APPBARANCE 
1. Special Appearance*® 
°. General Appearance 
nu. Acts Constituting 
pearance 
hb. Effect of General Appearance 


General Ap- 


ARBITRATION AND AWARD 
(No @igests in this volume) 


ARREST AND BAIL 
iNo digests in this volume) 
ARREST ON CRIMINAL CHARGES 
Cross-Referenee: il in criminal prosecu- 
tions see Bail; homicide committed in 
miking arrest see Homicide; warrants 


and criminal process see Process, Title Til 
1, Persons Who May Make Arrest 

wu. Private Citizens 

b. Officers Without Warrant* 

c. Officers With Warrant 
”. Force Permissible in Making Arrest 
8. Criminal Liability for Resisting u\rrest 


ARSON 
‘No digests in this volume} 


ASSAULT AND BATTERY 
Cross-Reference: Mayhem see Mayhem; 
assault with automobile see Automobiles 
ea 
I. Civil Actions 
1. Elements and Essentials of Right of 
Action* 





*Digests in this volume. 
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ASSAULT AND BATTERY—Continued 
2. Defenses 

3. Pleadings 

4, Competency of Evidence 

>. Sufficiency of Evidence 

u. Verdict and Fudgment 


If. Criminal Prosecutions 
7. Elements and Degrees of Criminal 
Assault 
a. Simple Assault 
b. Secret Assault 
ce Assault with a Deadly Weapon 
with Intent to Will, Resulting in 
Injury 
§. Indictment 
4. Competency of Hividence 
10. Sufficiency of Evidence* 
ll. Verdiet and Judgment 
ASSIGNMENTS : 

(No cigests tin this volume) 
ASSIGNMENTS FOR BENEFIT OF 
CREDITORS 
Cross-Reference: Assignments and convey- 
unces fraudulent as toa creditors see 


Fraudulent Conveyances 


I. Requisites and Validity of Assignments 
for Benefit of Creditors 
1. Nature and Bssentials of Assignment 
2. form and Validity of Instrument 
3. Filing, Recording, and Registration 

YE. Operation and Effeet of Assignments 
for Benefit of Crecitors 
4. Appointment und ‘Yennure of Assignec 

or Trustee 

». Title to Property Assigned 

6. Transfers by Debtor within 
Months of Assignment* 


Rights and Remedies of Parties 
T Rights tnd Remedies of Creditors 
uw. In General 
b. Presentation and Proof of Claims 
«. Juiens and FPriorities* 
ud. Attack of Assignment 
Ss. Rights and Remedies of Assignor 


Four 


Vif, 


IV. Administration and Settlement of Es- 
tate Assigned 
%. Control and Management of Estat: 
Payment and Discharge of Claims 
Il, Charges and Fees 
12. Accounting and Settlement 
13. Jiuinhilities on Bonds 


WRIT OF 
this 


ASSISTANCE, 


(No digests ih volume) 


ATTACHMENT 
Cross-Referenee: Garnishment see Garnish- 


ment; service of process by publication 
and attachment see Process § 6; claim 
and delivery see Claim and Delivery; 


creditors’ suit see Creditors’ Bill 
i. Nature and Scope of Remedy 
1. In General 
2. In What <Actions 
Lie 
5S. Grounds for Attachment 
4. Property Subject to Attachment* 


Proceedings to Secure Attachment 

». Jurisdiction and Venue 

Affidavits 

Necessity of Service of Summons at 
Time or Within Thirty Days 

Ss. Plaintiff’s Undertaking 


wAttachment Will 


If. 


“2 2 
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ATTACHMENT—Continued 


HII, The Writ of Attachment 
8. To Whom Directed 
10. Form and Contents 
11, Notice of Attachment 
12. Return of Writ 


IV. Execution of Writ 
13. Levy 
14, Attachment of Lien* 
15, Custody and Control of Property 
16, Sale of Property Pending Action 
17. Sale of Property and Application of 
Proceeds to Judgment 


V. Vacation and Dissolution of Attachment 
18. Upon Application by Defendant 
19. Upon Filing of Undertaking by De- 
fendant 


VI. Claims cf Third Persons 
20. Right to Intervene 
21. Time Within Which Intervention Wil} 
be Allowed 
22. Proof of Tithe or Prior Lien 
VII, Wrongful Attachment and Liabilities 
on Undertakings 
23. Liabilities on Vlaintiff’s Undertaking 


24, Liabilities on Defendant’s Under- 
taking 
ATTORNEY AND CLIENT 
(No digests in this volume) 
AUTOMOBILES 
Cross-Reference: Licenses other than as 


means of regulation see Taxation § 2c; 
liability of Municipalities for defects and 
obstructions in streets see Municipal 
Corporations § 14; mortgaging automo- 
biles and conditional sales see Chattel 
Mortgages; Warranties not peculiar to 
automobiles see Sales; insurance of auto- 
mobiles see Insurance 


I, Licensing and Regulation 
1. Licensing and Regulation of Drivers 
2, Licensing and Regulation of Vehicles 
8. Illegal Attachments and Devices 


II. Sale, Title, and Warranties 
4, Title and Certificate of Title 
5. Sale and Transfer of Title 
6. Sale and Warranties of Manufacturer 
7. Sale and Warranties of Dealer 


III. Operation and Law of the Road 
8, Due Care in Operation in General* 
9. Attention to Roaad* 
10. Right Side of Highway 
11. Passing Vehicles on Highway* 
12, Speed 
a. In General® 
b. In Approaching or Passing Chil- 
dren on Highway 
c. Speed at Intersections and 
Bridges* 
d. Speed in Residential and Business 
Districts 
13. Stopping, Starting, and Turning 
14. Parking and Parking Lights* 
15. Condition of and Defects in Vehicles 
16. Loading and Number of Passengers 
17. Skidding* 
18, Actions to 
Operation 
a. Negligence, Proximate Cause, and 
Last Clear Chance 


Recover for Negligent 


Wanton and Willful Negligence* | 


e, Contributory Negligence* 
d. Intervening Negligence* 
ée. Pleadings 

Competency of Hvidence 


= 





*Digests in this volume. 
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AUTOMOBIL]238—Continued 


gs. Sufficiency of Evidence* 
h. Instructions 
i. Verdict and Judgment 


IV. Guests and Passengers 

19. Right of Action for Injuries in Gen- 
eral*® 

20. Contributory Negligence of Guest 
a. In General* 
b. Imputed Negligence 

21. Parties Liable* 

22. Actions 


V. Liability of Owner for Driver’s Negli- 
gence 
23. In General* 
-4. Agents and Employees 
a. In General* 
b. Scope of Employment and Furth- 
erance of Master’s Business 
¢, Competency and Sufficiency of 
Evidence® 
25. Family Car Doctrine* 


VI. Liability of Owner for Injuries to 
Driver 
26. In General 
27. Condition of ancl Defects in Vehicles 


VII. Criminal Responsibility for Negligent 
Operation 
28. Failing to Stop After Accident 
29. Drunken Driving * 
30. Passing Standing: School Buses* 
31, Negligence of Defendant* 
32, Contributory and Intervening Negli- 
gence 
38. Prosecutions 


BAIL 
(No digests in this volume) 


BAILMENT 
(No digests in this volume) 


BANKRUPTCY 


Cross-Reference: Administration of estates 
of insolvents under State Laws see Re- 
ceivership 


I. Bankruptey Proceedings 
1, Jurisdiction 
2. Voluntary Proceedings 
8, Involuntary Proceedings 


II. Administration and _ Distribution of 
Bankrupt’s Estate 
4, Title and Rights of Trustee 
5. Custody and Con:rol of Property 
6. Sale of Property 
7. Claims and Priorities 
8. Payment and Distribution of Estate 


III, Discharge of Bankrupt and Settlement 
of Trustee 
9. Debts Discharged 
10. Effect of Discharge on Liability of 
Codebtors of Bankrupt* 
11, Costs and Fees 
12, Accounting and Settlement of Trustee 


BANKS AND BANKING 


Cross-Reference: Banks as executors see 
Executors and Administrators, Banks as 
county treasurers see Counties § 6. 


I. Control and Regulation of Banks 
1. National Banks 
2, State Banks 
II. Banking Corporations 
3. Incorporation 
4, Officers and Agents 


INDEX. 


BANKS AND BANKING—Continued 


5. Powers of Banking Corporations 
a. State Banks 
b. National Banks 
c. Reserve Banks* 


IH. Functions and Dealings 
b. Representation of Banks hy 
and Agents 
7. Deposits 
a. Checking Deposits 
b. Time Deposits 
ce. Trust Deposits 
(it. Pledges to Secure Deposits 
&§. Payment and Collection of Checks 
a. Duties and Tiabilities in Paving 
Checks*® 
b, Collection of Checks 
9, Loans and Collateral Security 
10. Rediscounting* 


IV. Insolveney and Receivership 


Officers 


11. Voluntary Receivership 

12. Involuntary Receivership 

13. Office and Duties of Statutory HKe- 
eeiver in General 

l4. Miunagement and Control of Assets in 
Teneral 

4. Civil Liability of Officers and Direc- 
tors 

16. Statutory Liability of Stockholders 

17. Collection of Notes, Off-Sefs. and 
Counterclaims 

18. Claims and Priorities* 

19. Distribution of Assets and Final 
Settlement 


°6, Liquidation by ‘Transfer of Asselsx to 


* Another Bank 
V. Criminal Liability of Officers and Di- 
rectors 
“1. Permitting Deposits when Bank Js 
Tnsolvent 
Po. Making lilesal Teans 
23. False Entries and Reports 


Misapplication of Funds (Embezzle- 
ment of funds sve Embezzlement) 


VI. Reorganization and Reopening 


20. Right to Reorganize and leopen 
28, Management and Liquidation of Old 
JAssets 
27, Status and Management of New 
Assets 
Vil. Merger and Consolidation of Banks 


US. Distinetion between Merger and Con- 
solidation* 
“o Right to Merge or Consolidate 


320, Operation and Effect of Merger or 
Consolidation 
81. Status of Assets Taken over bv 


Merged or Consolidated Bank 
82. Status and Control of New Assets 


BASTARDS 


Cross-Referenee: Right to inherit from or 
through illegitimate person see Descent 
and Distribution §§ 17, 9b. 10b; adeption 
of illegitimate children see Adoption 

{. Bastardy Proceedings 

1, Nature, Validity, and Construction of 
Statutes* 


> Nature and Elements of Offens. of 
Willful Failure to Support 
& Warrant and Indictment 
4, Procedure* 
o. Evidence and Nonsuit 
tu. Verdict and Judgment 
Ii, Agreements and Contracts te Support 


Illegitimate Child 
7. Requisites and Validity 
8, Persons who may Sue 





*Digests in this volume. 
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BETTERMENTS 
Cross-Reference: Fixtures see Fixtures 


{. Nature and Requisites of Claim for Bet- 
terments 
1. In General 
2. Contracts to Convey* 
3. Color of Title of Party Claiming 
4, Good Faith in Making Improvements* 
9. Mortgagors and Those Claiming under 

Them 


II. Proceedings to Enforce 


6. Petition and Application 


y. Assessment of Value of Improve- 
ments 
BILL OF DISCOVERY 
1], Examination of Adverse Party 
1. Nature and Scope of Remedy in 


General 

2, Parties who May be Examined 

3. Affidavit and Proceedings to Secure*® 

4. Compelling Attendance* 

>, The Examination 

§. Right to Tntroduce Examination 
Trial*¥ 


Inspection and Production of Writings 
7. Nature and Scope of Remedy 

8. Affidavits and Proceedings to Secure 
9. Enforcement of Order 


ait 


BILLS AND NOTES 


Cross-Reference: Cancellation for fraud 
or duress see Cancellation of Instruments 


I. Requisites and Validity 
1. Form and Contents 
2. Execution 
3. Consideration 
4, Delivery and Acceptunce 


5. Competency of Maker 


Negotiation and Transfer 

6. Instruments Negotiable 

i. Methods of Negotiation and Transfer 

itt. Negotiation by Endorsement 

DW. Negotiation without Endorsement 
by Delivery 

Fresuniption of 

Possession 


Fs 


Negotiation fram 


HIE. Construction and Operation 
“. Definition of Capacity of Parties 


a. Who Are ‘Parties’? to Note 

bh. Makers and Versons Primarily 
Liable 

c. Endorsers and lersons Secondarily 
Liable 

d. Assignees ant Holders for Collec- 
tion* 


e, Purchasers ane Dyiie- 


Course* 
Rights and Liabilities of Parties upon 
Transfer or Negotiation 


Holders in 


14, 


a. Makers and Persens Primarily 
Liable 

h. Endorsers and Persons Seeondariiv 
Liable* 

e, Assignees and Holders for Colle:- 
tion 

d. Purchasers wri Holders in bie 
Course 

«. Purchasers from Holders in Die 
Course 

f. Purchasers and Holders not in 
Due Course 

g. Criminal Liability for Issuing 


Worthless 
11. Alteration 


Check 
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BILLS AND NOTES—Continued 


IV. Presentment, Demand, Notice, 
Protest 





and 


12, Necessity of Presentment and De- 
mand 2. 
13. Right to Notice and Protest oO 
14. Waiver of Presentment, Demand, 
Notice, and Protest 4, 
3 


V. Renewal, Payment, and Discharge 
15. Renewal 


16. Extension of Time for Payment If, 
17. Payment in General* 6. 
18. Payment out of Particular Fund t. 
19. Payment to Collecting Agent 8. 
20. Discharge by Judgment 4 
VI. Actions on Notes (Limitation of actions 11. 


on see Limitations of Actions) 





BURGLARY 








AND UNLAWFUL 
BREAKINGS 


I; mene and Degrees of the Offense 
1. Burglary in the First Degree 


Burglary in the Second Degree 
Breaking and ‘Entering Otherwise 
than Burgilariously 

Breaking and Entering Railroad Cars 


. Possession of Implements for Burg- 


lary 


Prosecution and Punishment 


Indictment 

Presumptions and Burden of Proof 
Competency of Evidence 
Sufficiency of Hvidence* 
Instructions 

Verdict and Judgment 


SS ee CANCELLATION OF INSTRUMENTS 
23. Parties Cross-Reference: Reformation of instru- 
24. Pleadings ments see Reformation of Instruments; 
25. Burden of Proof avoidance of insurance contracts for 
26. Competency and Relevancy of Evi- fraud see Insurance § 31 
dence* 
27. Sufficiency of Evidence, Nonsuit, and | I. Right to Cancellation. or Reecission 
Directed Verdict* 1. In General 
28. Voluntary Nonsuit* 2. Fraud ; 
29. Instructions 3. Mutual Mistake 
30. Issues, Verdict. and Judgment 4, Mistake Induced by Fraud 
3. Breach of Condition 
6. Laches and Waiver of Rights 


BLACKMAIL 
(No digésts in this volume) 


II, ES hitter and Relief 


Jurisdiction and Venue 


3, Parties 
BOUNDARIES 9, Pleadings 
I. Ascertainment gity Establishment r nt apa: of es 
1. General and Specific Descriptions . Competency o vidence 
2, Definiteness of Description and Ad- 12. Sufficiency of Evidence and Nonsuit* 
missibility of Paro! Evidence 13. Instructions 
38. General Reputation 14. Verdict and Judgrnent 
4, Declarations 
II. Special Proceedings to Establish CARRIERS 
5. Grounds and Conditions Precedent Cross-Reference: Liability of carriers to 
6. Parties | employees see Master and Servant Titles 
7, Pleadings | V and VI 
8. Evidence 
9. Issues and aiden of Proof I. Control and Regulation 
1. Definition of ‘‘Common Carrier’ 
BREACH OF THE PEACE | Bi Are ge eee eer sactions Subject to 
1, Acts Constituting Breach of the | 8. Matters and Transactions Subject to 
4 Peace _ | Federal Regulation 
2. Prosecution and Punishment 4. Rates and Taritt* 
8. Peace Bonds 5. Fares and Accommodations 
6. Number and Schedule of Trains 
BRIBERY 7. Termini and Stops 
(No digests in this volume) | Il. Caniase of Goods 
Loading and Shipping Facilities 
BROKERS AND FACTORS | D a arena r 
: bogs . Injury in Transitu 
(No digests in this volume) 11, Delay in Transportation or Delivery 
= : | iz. Loss of Goods 
BUILDING AND LOAN ASSOCIATIONS | 13. Liability after Arrival of Goods at 
I. Creation and Existence Destination 
1, Incorporation | 14. Rates and Tariffs 


2, Regulation and Control 


II. Operation | 15. 
3. Loans | 16 

4, Sale of Stock, Interest, Charges, and li 
Fines | 

IIT. Insolvency and Receivership 20 


5, Voluntary and Involuntary Receiver- | 
ship Lp 98 
Title and Powers of Receiver 
Unpaid Stock | 
Collection of Notes and Assets 
Claims and Priorities* 
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III. Carriage of Passeng=2rs 


Relationship of Carrier and Passenger 


. Fares and Tickets 
. Station Accommodations 


Traveling Accommodations 


. Baggage and Effects 

. Ejection of Passengers 

. Injuries by Accidents in Transitu 
. Injuries in Boarding or Alighting 


CEMETERIES 
(No digests in thls volume) 


INDEX. 





CHARITIES 
(No digests in this volume) 
CHATTEL MORTGAGES AND 
TIONAL SALES 


Cross-Reference: Crop mortguges sce Agri- 
culture § 2 


CON DT 


I. Nature, Requisites, and Validity 
1. In General 
a. Chattel Mortgages 
b. Conditional Sales 
29} Form and Contents of Instruments 
3, Execution and Delivery 


Construction and Operation 

4. General Rules of Construction 

5, Property Mortgaged 

Gb. Right to L'ossession of Chattel Mort- 
gaged 

J. Registration, Lien, and Priorities 

% Place of Registration 

k. Sufficieney of Registration 

“) Notiee, uien, and Priorities 
a, Under Registered Instruments*® 


II, 


b. Under Unregisterca Instruments 
IV. Transfer or Removal of Mortgaged 
Property 
10, Rights and Liabilities of Mlortgagor 
li. Rights and Remedies of Mortgagee 
Te. ‘hitlhe and Rights of l’urchaser 


na, Under Registered Instruments 
b. Under Unregistered Instruments 


V. Satisfaction and Cancellation 
13. Cancellation by Substitution 
14. Satisfaction and Cancetlution 
Payment 
5. Cancellation of Record 
VI. Foreclosure 
Right to Foreclose 
17. Netice, Time, aie 


by 


and Wefenses 
Place of Sale 


18. Conduct of Sale 
1G. Resales 
20. Costs 


Application and Distribution of Pro- 
eceds of Sale 


EARL AND DELIVER *. 
(No digests in this volume) 


CLERKS OF SUPERIOR COURTS 
I. The Office 
1. in General 
2) Assistant Clerks* 
Ii. Jurisdiction and Powers as a Court 
In General 
Probate Jurisdiction 
In Regard to Estates of Decedents 
In Regard to Estates of Minors and 
incompetelts 
7. As Judge of Juvenile Court 
Ilk. Powers and Duties as Clerk to Su- 
perior Court 
S To issue Subpoenas and Compel At- 
tendance of Witnesses 
4. Yo Issue Commissions to Take Testi- 
mony of Witnesses 
To Administer Oaths and Take <Ac- 
knowledgments 


Oy le G5 
. f = 6 


11. To Issue Orders and Citations 

2 ‘fo Enforce Orders and Decrees 

18. To Exemplify Transcripts 

14. To Furnish and En@dorse Process 

15. To Keep and File Papers Relating to 


Actions 


16. To Keep Dockets and Books 
17.:To Award Costs and Disbursements 
18. To Receive Money Paid into Court 





*Digests in this volume. 
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CLERKS OF SUPERIOR 
COURTS—Continued 


19. To Teceive Pavinent of Judgments 

und to AMlark Same Sitisfied 
IV. Reports and Accounting 

20. Reports ta County Commissioners 
(Actions on bonds of clerks” see 
Principal and Surety § 5) 

21. Reports to Secretary of State 

22) Reports of Appeals in Criminal Cases 


to Attorney-General 


COMMON LAW 


1. Rule as to Parts of Common Law in 
Force in this State* 

2 Parts of Common Law Which Are in 
Force in this State* 


COMPROMISE 


Cross-Reference: 
§ 15 
1. Nature, Requisites, 
Agreements 

Operation and Effect of Agreements* 
Attack and Setting Aside Agreements 


AND SETTLEMENT 


Noviution see Contracts 


and Validity of 


Ca ts 


CONCEALED WEAPONS 
I. Elements of the Offense 
1. Intent 
2, Concealment of Weapon 
3. Carrying off Premises 
Prosecution and Punishment 
Warrant and Indictment* 
Evidence 
Instructions 
Verdict and Judgment 


II. 


co? oreo. mo 


CONSPIRACY 
T. Civil Liability 
1. Acts Constituting 
Liability Therefor 
2. Civil Actions 
II, Criminal Liability 
8, Nature and Elements of the Crime 
4. Indictment 
5. Competency of Evidence (Competency 
of acts and declarations of cocon- 
spirator see Criminal Law $ 35) 


Conspiraey  anel 


6. Sufficiency of Evidence* 
7. Instructions 
8. Verdict and Judgment 
CONSTABLES 
(No digests in this volume) 
CONSTITUTIONAL LAW 
Cross-Reference: Sections of Constitution 
construed see page $61; Constitutional 


requirements and restrictions in taxation 
see Taxation; constitutional require- 
ments and restrictions in procedure for 
enuctment of statutes see Statutes § 1, 
constitutional prohibition against enact- 
ment of special statutes relative to cer- 
tain matters see Statutes § 2; constitu- 
tionality of statutes relating to specific 
rights and remedies see particular heads 


I. Establishment and Amendment of Con- 
stitution 
1. Methods of Establishing or Amen@ging 
2. Proceedings to Establish or Amend 


II. Construction of Constitution in General 
3. General rules of Construction 

III. Governmental Branches and Powers 
4, Legislative 
5, Executive 
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CONSTITUTIONAL LAW-——Continued 


6. Judicial 
a. Duty to Construe Statutes 
b. Power and Duty to Determine 
Constitutionality ‘of Statutes*® 


c. Administration of Justice and 
Supervisory Power of Supreme 
Court 
IV. Police Power of the State (Police 
powers of municipal corporations see 
Municipal Corporations) 
7. Scope of State Police Power in 
General 
8. Regulation of Trades and Profes- 
sions*® 


9, Sanitation and Health 
10. Morals and Public Welfare 


VV. Personal, Civil, and Political Rights, 
Privileges, Immunities, and Class Legis- 
lation (Right to suffrage see Elections 


. Racial Discrimination 

. Monopolies and Exclusive 
ments and Privilezges*® 
Equal Protection, Application, 
Enforcement of Laws* 

14. Searches and Seizures 


VI. Due Process of Law: Law of the Land 
(Power to take property for public pur- 
pose see Eminent Domain; due process in 
conviction of crime see hereunder § 83) 
15. Nature and Scope of Mandate in 

General 
i. Federal Constitution 
b. State Constitution 

What Constitutes Due 

General* 

. Right to Jury Trial (In 
prosecutions see hereunder §& 


Vested Rights 


Emotu- 


and 


Process in 


criminal 
26) 


1& Substantive Rights and Titles* 
19, Remedies and Procedure 
VIII. Obligation of Contract 
20. Nature and Extent of Mandate in 
General 
21. Substantive Provisions of Contractual 
Obligations*® 


22, Remedies and Procedure 


IX. Full Faith and Credit to Foreign 
Judgments (Actions on foreign judg- 
ments see Judgments 8 40) 

23. Nature and Scope of Mandate 


X. Interstate Commerce (Regulation of 
carriers see Carriers §§ 2, 3; administra- 
tion of Federal Employers’ Liability Act 
see Courts § 10, Master and Servant, 
Title V) 

24, Distinction between Interstate 
Intrastate Commerce 

-5. Transactions Constituting Tiurden on 
Interstate Commerce 


XI. Constitutional Guarantees to 

Aceused of Crime 

26, Necessity of Indictment or Present- 

ment 

2%. Right to Jury Trial* 

2k. Right to Confront Accusers* 

vt. Right not to Incriminate Self* 

of. Right not to be Put in Jeopardy 
Twice for Same Offense (Pleading 
former jeopardy and what consti- 
tutes “same offense’ see Criminal 
Law Title VI) 
Ex Post Facto Laws 
. Cruel and Unusual Punishment 
. Dus Process of Law* 


and 


Persons 
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CONTEMPT OF COURT 
(No digests in this volume) 


CONTRACTS 


Cross-Reference: Contracts of sale see 
Sales; contracts of employment see Mas- 
ter and Servant § 18; Marketing agree- 
ments see Agriculture § 11; contracts for 
sale of realty see Vendor and Purchaser; 
contracts of municipal corporations and 
political subdivisions see Municipal Cor- 
porations, Title V, Counties § 9, Schools 
and School Districts $ 17: contracts of 
incompetents see Infants, Title II, Insane 
Persons § 11; contracts of personal repre- 
sentatives see Executors and Adminis- 
trators § 12; contracts required to be in 
writing see Frauds, Statute of: cancella- 
tion of contracts ses Cancellation of In- 
struments 


I. Requisites and Validity 
1. Nature and Essentials in General 
2. Parties to the Instrument (Parties 


who may sue see hereunder. § 19) 
«. Offer 
4, Acceptance 
5. Consideration 
6. Form and Requisites of Agreement 


or Instrument 
7. Contracts against Public Policy 


a, Contracts in Restraint of Trade 
b. Contracts Working Fraud on 
Courts 
c, Contracts Ousting Jurisdiction of 
Courts 
d. Gaming Contracts 
e. Contracts Limiting Liability fer 
Torts 
IT. Construction and Operation 
8. General Rules of Construction* 
9. Entire and Divisible Contracts 
10. Time and Place of Performance 
li. Conditions 
a. In General 
b. Conditions Precedent 
ec. Conditions Concurrent 
d. Conditions Subsequent 
Ill, Modification and Abandonment 
12. In General 
13, Abandonment by Agreement 
14. Abandonment by Conduct 
15, Novation 
IV. Performance or Breach 
16. In General 
17. Substantial Performance 
18, Waiver of Breaca 
V. Actions for Breach 
19. Parties who may Sue 
20. Conditions Preceitent to Right of 
Action 
21. Pleadings 
22. Evidence and Burden of Proof 
23. Instructions 
24, Verdict and Judgment 
25. Measure of Damages 


a. Forfeitures and Penalties under 
Terms of the Instrument*® 

b, Assessment of Damages by 
Jury 


VI. Interference with 
by Third Persons 
26. Grounds, Nature and Essentials 

Right of Action 
27, Actions 


the 


Contractual Rights 


of 


CONTROVERSY WITHOUT ACTION 
(No digests in: this volume) 


INDEX 


CORPORATIONS 

Cross-Reference: Banking corporations see 
Banks and Banking; building and loan 
associations see Building and Loan Asso- 
ciations; insurance companies see In- 
surance; political administrative corpora: 
tions see Municipal Corporations, Coun- 
ties, Schools, Drainage Districts 


I. Ineorporation and Organization 

1, Form, Contents, and Requisites of 
Certificate of Incorporation 

9, Filing of Certificate and Issuance of 
Charter 

3. Principal Office and Recording of 
Certificate 

4. Name, Seal, and By-Laws 


Il, Officers and Directors 
5. Election, Qualification, and Tenure 
6. Duties and Liabilities in General 
7. Liability for Corporate Debts and 
Acts 
IJ, Stockholders 
8. Rights and Juiabilities in General 
9 Meetings 
0 


I Suing or Defending on Behalf of 
Corporation 

ll. Liability for Corporate Debts and 
Acts 


IV. Stock 

12. Capitalization, Kinds of Stock, and 
Issuance by Corporation 

13. Sale of Stock by Individuals 

14, Stock Subscription Agreements 

t5. Purchase of Own Stock by the Corpo- 
ration 

16. Dividends 

V. Corporate Powers and Liabilities 

17. In General 

18, Express Powers 

19. Implied Powers 

29. Representation of Corporation by 
Officers and Agents 

°1, Ratification by Corporation of Acts 
of Officers or Agents 

99 Property and Conveyances 

23. Contracts and Indebtedness 

°4, Liabilities to Agents and Pmplovees 

25, Liability for Torts* 

24, Liability for Crimes 

27. Ultra Vires Acts 


VI. Insolvency and Receivership 

28, Voluntary Receivership 

24, Involuntary Receivership 

30. Appointment, Qualification, and Ten- 
ure of Receiver 

“4. Title and Authority of Receiver 

32, Right of Actions against Officers and 
Directors 


28. Unpaid Stock 
84. Claims against Receiver 
35. Liens and Priorities 
9g. Discharge of Receiver 
27. Liabilities on Bonds 
VI. Reincorporation and Reorganization 


38. Right to Reorganize 

89. Requisites and Conditions Precedent 
40. Liabilities of Old Corporation 

VIL. Consolidation and Merger 
41. Distinction between Consolidation 
und Merger* 

42. Requisites and Conditions Precedent 
43. Liabilities of Old Corporations 


IX. Dissolution and Forfeiture of Franchise 
44, Voluntary Dissolution 
45. Grounds for Forfeiture of Charter 
46. Parties who May Sue for or Invoke 
Forfeiture 
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CORPORA TIONS—Continued 


Proceedings to Declare Forfeiture 
Rights of Creditors upon Dissolution 
or Forfeiture 

Rights of Stockholders upon Dissolu- 
tion or Forfeiture 

Title and Rights of Transferee of 
Corporate Property 


COSTS 
(No digests in this velutes 


COUNTIES 


Cross-Reference: County courts see Courts, 
Title II; schools see Schools and School 
Districts; highways see Highways. 


I. Governmental Powers and Funetions 


Li 


9 


oe 
Da 


4. 


In General 

Governmental Powers 

Private or Corporate Powers 
Political Subdivisions and Adminis- 
trative Units 


II. Governmental Officers (Liabilities on 
bonds see Principal and Surety, § 5; 
Clerks of Court see Clerks of Court: 
Registers of Deeds see Registers of 
Deeds; Sheriffs see Sheriffs) 


a. 
i. 


- 


be 


8 
ee} 


County Commissioners* 

County Treasurer 

County Auditor and Accountants 
Agents and Employecs 


Ill. Fiscal Management, Contracts, and 
aes (Taxation see Taxation) 


form, Requisites, and Validity of 
Contracts 

Purposes for which County may Con- 
tract or Assume Debt* 

Current Expenses 

Budgets 

Application af Revenue 

Collection of Notes and Obligations 
Due County 

State Aid 


1V. Aetions (Suit avainst county as suit 
Against the State see States, Title I) 


4.6, 
AT. 
18, 


Conditions Precedent 
Parties and Process 
Set-offs and Counterclaims 


COURTS 


Cross-Reference: Courts as coordinate 
branch of State government see Constitu- 
tional Law § 6; original jurisdiction of 
Supreme Court see States § 3; appellate 
jurisdiction of Supreme Court see Appeal 
and Error §$ 1, Criminal Law § 67; 
Clerks of Superior Courts see Clerks of 
Superior Courts; Justices of the Peace 
see Justices of the Peace 


f. Superior Courts (Trials of actions see 
Trial) 


1. 


Original Jurisdiction (As affected by 
Compensation Act see Master and 
Servant § 493 

a. Exclusive Original Jurisdiction 
b. Concurrent Original Jurisdiction 
Appellate Jurisdiction and Proceed- 
ings 

a. Appeals from County, Municipal. 

and Recorders’ Courts* 

hb, Appeals from State Commissions 
(Appeals from Industrial Com- 
mission see Master and Servant 
§ 55) 

Appeals from Clerks of Court* 
. Appeals from Justices of the 
Peace (Appeals in summary 
cjectment see Ejectment § 6) 


ie 
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COURTS—Continued 


8. Motions and Hearings after Orders or 
Judgments of Another Superior Court 
Judge 

4, Terms of Court and Commissions 


It. County, Munieipal, and Recorders’ 
Courts 
+. Establishment (Compensation Act 
(loes not create ‘fcourt’’ in violation 
of constitutional mandate see Master 
and Servant § 49) 
6. Officers 
7. Jurisdiction* 
&. Procedure 


HI. Jurisdiction of State and Federal 
Courts (Removal of causes to Federal 
Courts see Removal of Causes) 

9. In Genera} 

10. Administration of Federal Acts by 
State Courts (See, also, Master and 
Servant §26) 


IV. Administration 
Laws of this and 





+: 


and Application of 
other States (Full 

faith and credit to judgments of other 

States see Constitutional Law, Title IX; 

actions on judgments of other States see 

Judgments § 40) 

11. Conflict of Laws* 

12. Transitory Causes of Action 


CRIMINAL LAW 


Cross-Reference: Elements of and prose- 
cutions for particular crimes see particu- 
lar titles of crimes; constitutional guar- 
antees to persons accused of crime see 
Constitutional Law, Title XI, indictment 
see Indictment; committing magistrates 
see Justices of the Peace, Title IV 


I, Nature and Elements of Crimes 
1. In General* 
2. Intent, Willfulness* 
3. Distinction between Crimes, 
ties, and Civil Liability 


II. Capacity to Commit and Responsibility 

for Crime 

4, Responsibility of Minors 

5. Mental Capacity in General (Plea of 

Insanity .see hereunder § 18) 

6. Mental Capacity as Affected by In- 
toxicants and Drugs (As affecting 
power to premeditate and deliberate 
see Homicide § 4c) 

. Evidence and Burden of Proving 
Mental Incapacity (Opinion evidence 
of mental capacity see hereunder 
§ Sle; verdict of jury upon conflict- 
ing evidence is conclusive see here- 
under 8la) 


III, Parties and Offenses 
8. Principals 
9, Accessories 
10. Accomplices 
11. Crimes and Misdemeanors 


IV. Jurisdiction and Venue (Jurisdiction of 
justices of the peace see Justices of the 
Peace § 7) 

12. Place of Crime 
18. Degree of Crime 
14. Venue 


V. Arraignment and Pleas 
15. Preliminary Examination 
16. Arraignment 
17. Plea of Guilty 
18. Plea of Not Guilty 
19, Nolle Prosequi 
20. Pleas in Abatement 


Penal- 


~] 
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COURTS—-Continued 
VI. Former Jeopardy 


21. Time and Necessity for Plea 

22. Attachment of Jeopardy 

23. Same Offense* 

24, Mistrial and New Trials 

25. Termination of Former Prosecution 
26. Burden of Proving Plea 


27. Procedure and Determination of 


Plea* 


Vil. Evidence (Evidence of particular of- 

fenses see particular titles of crimes) 

28. Presumptions and Burden of Proof 
(Presumptions from _ killing with 
deadly weapon see Homicide § 16) 
Facts in Issue and Relevant to Tssues 
a. In General 
b, Kvidence 

Offenses* 
e. Evidence that Crime Charged 

was Committed by Another 

Evidence and Record at Former Trial 

or Proceedings* 

expert and Opinion Evidence 

a. Subjects of Expert and Opinion 
Evidence in General* 

b. Sanity and Mental Capacity™ 

a. Finger Prints 
ad. Foot Prints 
e, Handwriting 
f. Identification by Sight or Appear- 

ance 

g. Qualification of Experts* 

h. Examination of Experts* 
Circumstantial Evidence 
a, In General*® 
b, Presence of Defendant at or near 

Scene of Crime* 

c. Ownership or Possession of Art- 
icles Found at or near Scene of 
Crime or Used in Perpetration of 
Crime 

d. Action of Bloodhounds 
Confessions*® 
Admissions and 
a, In General 
b. Flight as Implied 

Guilt 

c. Silence 
Guilt 

». Acts and Declari.tions of Coconspir- 

ators 

Doculnentary Evidence and Exclusion 

of Parol Evidence: Thereby 

. Best and Secondary Evidence 

. Demonstrative Evidence 

. Privileged Communications 

a, Attorney and Client 
b. Physician and Patient 
ec. Husband and Wife 
Character Evidenzte of Defendant as 
Substantive Proof 
Examination and Credibility of Wit- 
nesses 
Examination af Witnesses* 
Cross-examination of Witnesses* 
Privileges of Witnesses 
. Evidence Competent for Purpose 
of Impeaching Witness* 

e. Evidence Competent for Purpose 
of Corroborating Witness* 

f. Credibility of Defendant 


28, 


of Guilt of Other 
390. 


BL 


82. 


33. 


34. Declarations 


Admission of 


as Implied Admission of 


40. 


41, 


g. Credibility of Convicts, Accom- 
Plices and Codefendants 
42. Hearsay Evidence 
43. Evidence Obtained by Unlawful 


Means 


INDEX. 
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A SS SS SESS 
COURTS. —Continuea COlTRTs—Continued 
VHF. Trial oS. Parties Wile May Appeal 
44. Time of Trial and Continuance (Re- a. Right of Siete to Appea) 
fusal of motion for continuance as b. Right of [Defendant to Appeal 
denial of constitutional right of con- 69. Appeal and Certicvrari® 
frontation see Constitutional Laws 79. Appeal Bonds 
§ 27) vl. Pauper Appeals 
$5. Preliminary Proceedings 72. Teffect of Appeal 
46, Right of Defendant to be Present 73. Case on Appea! 
During Trial and Confront Accusers a. Making and Service 
(See, also. Constitutional Law § 27) b, Objections and Countercase 
47, Consolidation of Indietment for Trial* e, Settlement of Case on Appeal 
(Consolidation of counts in indiet- Th. Perm of Supreme Court to which 
ment see Indictment g§ 8} Appeal Must be Taken* 
48. Reception of Evidence*® Ta, Filings sme Docketing Appeal® 
49. Custody of Defendant 76. Fees and Costs 
50, Course and Conduct of Trial* ti. Phe Record Proper 
51. Argument and Conduct of Counsel a, Necessary Parts of Record 
52. Taking Case from Jury bh Form and Requisites of Tran- 
au. Questions of Law and of Fact in script 
General* : ¢. Matters not Appearing of Record 
be Nonsuit* 4. Conelusiveness and Effect of 
ec, Directed Verdict* Reeorad*# 
938, Instructions 7S. “Exceptions and Assignments of Error 
a. Form and Sufficiency in General* } 74. Driefs 
h. Applicability to Counts and Evi- SY. Proseeutien of Appeals and ldis- 
dence Hyisse | * 
¢ On Burden of Proof and Pre- S1. Review 
sumptions* uw. Afatters LReviewalhie 
ad. Fexpression of Opinion as to! bh. Lbresumpiions and surden of 
Weight and Suttciency of Evi- Showing Jerrer 
dlence* Cin curse of trial see ce, Prejudicial and Harinless Irror* 
above, $ 49) dd. Questions Necessary to Determi- 
é. Requests for Instructions* nution of Appcal* 
f Objections and Exceptions to In- | §2 Apetions in Supreme Court for New 
structions™ ; Trial 
g. Construction of Instructions | 83. Determination and Disposition of 
“4, Issues and Verdiet | Cspase 
iL. ek ee Sufficiency of Tsstles in | 8 Lohearines 
ib: Pore theese and bffect of ° 85. Scheer in Lower Court after 
Verdict® | removal 
c, Conviction of J.uesser Degree of { 
Crime Charged | CURTESY 
qd. Rendition and Acceptance of f (No digests in this volume) 
Verdict and Power of Court to | 
Have Jury Redcliberate CUSTOMS AND USAGES 
e. Polling Jury ‘ = Sei ae Dee fae 
IX. Motions after Verdict pa Meare ap eee 
33. Jurisdiction of Court to Hear and | Sire 
Determine Motions after Verdict \ DAMAGES 
56, Motions in Arrest of Judgment* ij Cross-Reference: Measure of damages for 
97. Motions for New ‘Yrial for Disqualifi- breach of contract see Contracts § 23; 
cation of or Misconduct of or Affect- for breach of contract of employment see 
ing Jury | Master and Servant § 7b; for wrongful 
a8, Motions for New Trial for Newly j death sec Death § 8; in claim and de- 
Iiscovered Evidence (Motions there- | livery proceedings see Claim and De- 
for in Supreme Court see hereunder livery. itle Iil 
3 78) 
3%, Motions to Set Aside Verdict as Being I. Grounds and Elements of Compensatory 
Contrary to Weight of Evidence ‘ Damages 
X. Judgment and Sentence (Cruel and un- } iM Seis Scope of Compensatory 
yeua punishment ace Constitutional Law eer a Remote Injury or Loss 
8 31; sentence far particular erlmies Ss€e j ® Sole and Contributing Causes of In- 
particular titles of crimes) jury or Loss (Proximate cause as 
60. Conformity to Verdict ee ea prerequisite to liability for negligence 
ol, Judgment and Sentence for Capital yee Negligence $ 3) 
#2 eer and Alternative Judg- a Costs’ aint expenses: af Tiligahen 
at imenix iss ~ 5. Interest oe - 
Piel Sew iene o : ; oe 2 G. Aggravation and Mitigation of Dam- 
63. Suspended Judgments and Executions Sh 
64. Modification® soi 
j Il, Punitive Damages 
XI, Costs Erste a ; ; oe re Raa oak 
me te 7. Grounds and Conditions Precedent to 
io EE eu Aca se eiteut of Costs Recovery of Punitive Damages* 
68. Enforcement of Costs 8. Submission of Issue of Punitive Dam- 
NIT. Appeal in Criminal Cases ages : 
H7. Nature and Cirounds of Appellate 9, Award and Amount of Punitive 
Jurisdiction*® j Damages* 


*Dieests in this volume. 
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DAMAGES—Continued 


WI. Pleading, Evidence, and Assessment of | 


Damages 
10. 
te 


Necessity and Sufficiency of Pleading 
Relevancy and Competency of Evi- 
dence 

Sufficiency of Evidence 

Proceedings to Assess Damages 
Inadequate and Excessive Award 


DEAD BODIES 
(No digests in this volume) 


12, 
13. 
14. 


DEATH 
I, Evidence and Proof of Death 
1. Presumption of Death after 
Years Absence 
2. Actual Proof of Death 
II. Actions for Wrongful Death 
38. Grounds and Conditions Precedent 
(Negligence causing death see Negli- 


Seven 


gence, Automobiles, Railroads, Mas- 
ter and Servant, and other particular 
heads) 

4. Time within Which Action Must be 
Instituted* 

o. Parties Who May Sue 

6. Pleadings and Procedure 

7. Relevancy and Competency of Evi- 


dence Relating to Cause of Action 
8. Expectancy of Juife and Damages* 


DECLARATORY JUDGMENT ACT 


I, Construction and Operation 
1. In General 
2, Actions Maintainable under the Act 
a. Subject of Action* 
b. Legal Controversy 
c. Necessity that Question Involved 
Might be Subject of Action at 
Time Proceeding is Instituted 


II. Procedure 

. Parties 

Pleadings 

Hearings and Trial 

Judgment or Decree 

Enforcement of Judgment or Decree 
Costs 


(0 1 os Om 20, 


DEDICATION 
(No digests in this volume) 


DEEDS 


Cross-Reference: Cancellation of deeds see 
Cancellation of Instruments; reformation 


of deeds see Reformation of Instru- 
ments; ejectment see Hijectment; tres- 
pass to try title see Trespass to Try 
Title. 
I, Requisites and Validity 
j. Nature and Essentials 
a. In General 
b. Property or Rights Subject to 
Transfer by Deed 
c. Distinction between Deeds and 
Wills* 
d. Distinction between Deeds and 
Mortgages 
2, Competency of Parties 
a. Competency of Grantor (Neces- 


sity of joinder of husband or wife 
see Husband and Wife § 4b) 
b. Competency of Grantee 
Execution, Acknowledgment, 
Examination, and Probate 
Consideration 
Delivery 
. Registration of Deeds of Gift 


Private 


> Oe iad 





*Digests in this volume. 
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DEEDS—-Continued 


II, Le bites and Registration 

Requisites and Sufficiency of Regis- 

tration 

Registration as Notice* 

Priorities 

Rights of Partiss under Unregistered 

Deeds 

a. Original Parties 

b. Subsequent Purchasers and Cred- 
itors* 


Iit. Construction and Operation 
11. General Rules of Constructlon* 
12. Property Conveyed (Ascertainment of 
boundaries see Boundaries) 
13. Estates and Interests Created 
a, By Construction of the Instru- 
ment* 
b. Rule in Shelley’s 
also, Wills § 33b) 
14. Conditions 
a. Conditions Precedent to Vesting 
of Title 
b. Conditions Concurrent and Subse- 
quent 
15. Reservations 
16. Restrictions 
17. Covenants and Warranties 


IV. Torrens Deeds 

18. Procedure to Establish Title under 
Torrens Act 
Operation 
Deeds 
Transfer of Title to Lands Registered 
under Torrens Axt 


V. Timber Deeds 
21. Requisites and Validity 
22. Construction and Operation 
23. Rights of Parties upon Sale of Mort- 
gage of Lands 


fo GO 


Case¥* (See, 


13, and Effect of Torrens 


20, 


DESCENT AND DISTRIBUTION 
(No digests in this volume) 


DIVORCE 


Cross-Reference Annulment of marriage 


see Marriage. 


I. Grounds for Divorce 
1. Grounds for Diverce from Bed and 
Board 
2, Grounds for Absolute Divorce 
a. Separation*® 
b. Impotency 
ec, Adultery 


II. Proceedings for Divorce 


38. Jurisdiction and Venue 

4, Affidavit and Conditions Precedent 

5. Pleadings 

6. Competency and Relevancy of Evi- 
dence 

7. Competency of Husband or Wife as 
Witness 


8. Sufficiency of Evidence 
9. Instructions 
10. Verdict and Decree 


Ill. Alimony 
11. Alimony Pendente Lite 
12. Alimony upon Divorce from Bed and 
Board 
13, Alimony without Divorce* 

14. Enforcing Payment of Alimony 
EV. Custody and Support of Children 
15. Jurisdiction and Procedure* 

16, Hearings 
17. Decree 
18. Enforcement of Decree 


INDEX. 


DOW ER 
(No digests in this volume) 


DRAINAGE DISTRICTS 


I. Creation and Establishment 
1. Procedure to Establish 
2. Officers and Agents 
38. Operation and Control 
4, Compensation for Damages to Lands 


II. Levy of Assessments 

5, Nature and Validity 
in General*¥ 
Levy of Assessments 
Objections to Assessments and 
assessment 
S. Modification of Assessrnents 
5, Additional Assessments 
Attack of Assessments 
Payment of Assessments 
ance of Lien 


Ili. Drainage Liens 

. Nature of Drainage I.jens 
Date of Attachment of Lien 
Parties Liable 

Enforcing Payment 


of Assessments 


-1m 
oe 


Re- 


and Avoid- 


EASEMENTS 


(No digests in this volume} 


EJECTMENT 


I. Summary Ejectment 
1. Nature anid Scope 
General 


of Remedy in 


2. Relationship of Landlord and Tenant 

5. Termination of Tenancy 

1. Jurisdiction 

+. Parties 

Gb, Trial 

7 Judgment and Relicf 

S Appeals to Superior Court 

Il. pe botnas to Try Title 

Nature and Essentials of Right of 
Action 

10, Defenses 

11. Complaint 

12, Answer and Bond 

13, Competency and Relevaney of Evi- 
dence 

14. Sufficiency of Jsvicdenue* 

la. Instructions 

16, Verdict and Judgment 

17. Damages and Mesne Vrofits 

ELECTION OF REMEDIES 


iNo @aigests in this volume) 


ELECTIONS 


Cross-Reference: Appointment of officials 


by legislative and executive bodies see 
Particular Titles of Offices 
I. Right of Suffrage and Qualification of 
Voters 
1. In Genera} 
2. Qualification of Electors 
a. Age 
b. Mentality 
ce. Hducation 
d. Conviction of Criine 
e, Citizenship 
f. Residence 
g. Registration 
II. Registration of Voters 
3. Appointment of Registrars 
4. Powers and Duties of Registrars in 


General 
5. Examination, Oath, 
of Applicants 


and Registration 


*Digests in this volume. 
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ELECTIONS—Continued 
6, eae for Wrongful Registration 
r Refusal to Register 
IIT. eetdae of Elections 


7. Appointment, Qualification, and Duties 
of KRoards of Elections in General! 


8 Appointment, Qualifications, and 
Duties of Judges of Elections in Gen- 
eral 

%. Time of Holding Election and Notice 

10. Ballots, Ballot Boxes, and Polling 
Places 
11. Absentee Ballots 
nu. Application and Construction of 
Absentee Ballot Law 
b. Preliminary Procedure 
c. Depositing. Mailing, and Opening 
of Absentee Ballots 
12. Opening and Closing of Polls 
13. Marking and Casting of Ballots 
14. Conduct of Elections and Maintenance 
of Order 
15. Challenges 
19, Canvassing and Proclamation of Nte- 
sults 
Iv. Contested Elections 
17. bnijoining Canvass and Deelaration 
of Results of Election 
18. Actions to Upset Results of Election 


a. Procedure 
b. Necessity of Allegation and Show- 
ing that Illegal Ballots Were Suffi- 
cient to Alter Result of Flection* 
¢, Trial 
ad. Judgment 
VV. Recall Petitions 
1%. Procedure 
20, Hearings and Relief 
VI. Criminal Liabilities 
21. Nature and Essential 
Offenses 
22. Prosecution 


und Relief 


of Criminal 


and Punishment 


ELECTRICUTY 
Cross-Referenee;: Liability of power com- 
panies for injuries to employees see Mas- 
ter and Servant 


I. Governmental Regulation and Control 


1, Nature ond Extent of Regulatory 
Power in General 

2. Rates 

ony 


3. TPfants and Equipment 


Duties and Liabilities of Manufacturers 

and Distributors 

4. Degree of Care Required in General 

+», Condition of Wires, Poles, and Equip- 
ment 

6, Regulation of Amount of Current 

1. Ownership or Control of Equipment 
Causing Injury and Companies Liable 

S&S. Contributory Negligence of Persons 
Injured® 


Ii. 


EMBEZZLEMENT 
Cross-Keference: Appropriation of unother's 
property by person not having legal pos- 
session see Larceny 


I, Nature and Elements of the Crime 


1. In General 
2. Intent 
3. Misappropriation of Another's TProp- 
erty 
4. Defenses*® 
Il. Prosecution and Punishment 
5. Indictment 
§. Competency andl Relevaney of Eyi- 


dence 
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EMBEZZLEMENT—Continued 





7. Sufficiency of Evidence 
8. Instructions 
9. Verdict and Judgment 


EMINIENT DOMAIN 


I. Nature and Extent of Power 
1, In General 
2. Acts Constituting Taking of Property 
3. Public Use 
4. Lawful Use 


If. Delegation of Power 
&. Right of TLegislature ta 
Power of Eminent Domain 
6. Delegation to State Boards aud Com- 
missions 
Delegation to Public Utilities 
Amount of Compensation 
8 Necessity for Compensation* 
“4 For Lands Taken 
For Injury to Contiguous Lands 
For Injury or Damage to Lands 
Special Benetits 


IV. Proceedings to Take Land and Assess 
Compensation 
13, Jurisdiction 
Petition and Service 
Appointment of Appruisers 
Preliminary Hearings and Appraisal 
xceptions to Report 
Trial upon Exceptions 
Judgment and Decree 
Abandonment of Proceedings 


V. Actions hy Owner to Recover Damages 
21. Pleadings 
22, Competency 

dence 
23. Instructions 
24. Verdict and Judgment 


VI. Title and Rights Acquired 
26, Time of Vesting of Title or Right 


Delegate 


* 


and Relevancy of Evi- 


ob. Nature and Extent of Title or Right 
Acquired 
27. Termination of Use and Reversion of 
Title 
EQUITY 
Cross-Reference: Distinction between suits 


in equity and action at law abolished see 
Actions §& equitable jurisdiction see 
Courts; equitable remedies see particular 
titles of remedies; equitable rights and 
titles see particular heads 

1, Maxims and Principles of Equity 


oy 


i. He Who Seeks Equity Must Do 
Equity * 

) Party Must Come %Into Lquity 
with Clean Hands 

«. Equity Regards that as Done 


Which Ought to Have Been Done 


d. Party Will Nat Be Allowed to 
Benetit by His Own Wrong (See, 
also. KNstoppel) 

2. Laches 
MSA PE 
iNo digests in this volume) 
ESCHEATS 
tNo digests in this volume) 
ESTATES 
Cross-Reference: Creation of estutes see 
Deeds .§$ 18, Wills § 383; estates of 


decedents see Executors and Administra- 
tors; trust estates see Mortgages, Trusts, 
Wills. Title IX: estates less than freehold 
see Landlord and Tenant 


*Digests in this volume. 
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HSTATES-—Continued 


I, Nature and Incidents of Estates 
1. In General 

2, luegal Estates 

3. Equitable Tstates 

4, Merger of Pstates* 

Estates in Fee 

, Justates in Fee Simple 

G, states upon Condition 

T. states upon Special imitation 


Ill. Life Estates 
8. Hstates for Life of Another 
f, QLuife fastates and Remainders 
tu. Termination of Life Estates 
Vesting of Khemainders 
b. Improvements 
c. Waste 
ad. Taxes and 
e, Proceeds of Fire 
cies 
Sale of Estates for Reinvestment 
Nature and Groands of the Remedy 
Procedure 
Conduct of 
firmation 
Proceeds of Sale and Reinvestment 
Attack and Setting Aside Sale 


IT. 


and 


Assessments 
Insurance Voli- 


IV. 


Sala, Report, and Con- 


ESTOPPEL 
Cross-Reference: Judgment as bar to sub- 
sequent action see Judgments, Title X&; 
estoppel of tenant ta deny landlord’s 
title see Yuindlord and Tenant § 8 


I. Estoppel by Deed 
1. Creation and Operation 
2. After Acquired Title 


II, Estoppel by Record 
3. Nature and IJIsssentials 
4. Operation and Effect* 


iI, Equitable Estoppel 
5. Nature and Essentials in General 
i. Grounds of Equitable Estoppel 
a. In General 
h, EHstoppel by Misrepresentation* 
ec. Estoppel by Silence 
ad, Estoppel by Conduct 
e. Wrongful Acts of Third Persons 
f. Inconsistent Claim Against Third 
Person 
7. Actions 
au. Pleadings 
hb, Evidence and Burden of Proof 
¢. Instructions 
ad. Tudement and Relief 


EVIDENCE 
Cross-Reference: Evidence in criminal 
prosecutions see Criminal Law and par- 
ticular titles of crimes; competency, rele- 
vancey, and sufficiency of evidence in par- 
ticular actions see particular titles of 
actions and remedies; examination of 
adverse party prior ta trial and inspection 
of writings see Bill of Discovery; order 
of admission of evidence see Trial, Title 
III; sufficieney of evidence to overrule 

nonsuit see Trial, Title V 


I. Judicial Notice 
1. In General 
2. Of Judicial, 
tive Acts of 
this State 
3. Of Judicial, 
tive Acts of 
other States 


and Execu- 
Agencies of 


Legislative, 
Officers and 


and Execu- 
Agencies of 


Legislative, 
Officers and 


INDEX. 
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EVIDEPNCE—Continued 


4, Of Judicial, Legislative, and Execu- 
tive Acts of the Federal Government 


SD. Of Facts Within Common Knowledge 


Burden of Proof 

5. In General*® 

7. To Hstablish Cause of Action (To 
estublish right to particular relicf see 
particular titles of remedies) 

s. Defenses 

4, Interveners 

10, Counterclaims 


TI. Privileged Communications 
11. In General 
12. Husband and Wife 
18, Attorney and Client 
14. Physician and Patient 
IV. Credibility of Witnesses, Impeachment 


and Corroboration (Competency of wit- 
nesses see Witnesses) 


Ir, 


15. In General 

16. Of Purties Interested in the Event 

17. Rule that Party Mas Not Impeach 
His Own Witness* 

18. Fvidence Compctent to Corroborate 
Witness * 

18. Evidence Competent to Impeach or 
JJiseredit Witness* 

20. Evidence of Character® 


YY, Examination of Witnesses 


21. Direct Hxaminiation 
98) Cross-Fxainination 
23. Privileges of Witnesses 


VI. Relevaney and Materiality of Evidence 
24. Materialitvy in General 
25. Faets in Issue and Relevant to Issues 
26. Similar Facts and Transactions 

VIT. Competency of Evidence in General 
27. General liules 


28, (ireumstantial Evidence 

294, WHyidence at Former Triat or Proceec- 
ings 

oO. Demonstrative Iovidence 


31. Telephone Conversations 

20  'Pronsagetions oF Com municsadions with 
Decedent or Tunatic% 

VIET. Documentary Evidence 

38. Governmental Acts and Documents of 
this State 

84. Governmental Acts and Documents of 
other States 


35. Governmental Acts and Documents of 
the Federal Government 
36. Accounts, Ledgers, and Reeords and 


Private Writings* 

IX. Best and Seeondary Evidence 
57. General Rules 
38. Parol Kvidence of 

Instruments* 

X. Parol or Extrinsic Evidence 
Writings (Competency in actions 
particular relief sve Reformation of 
struments, Trusts, Usury, etc.) 

3%. General Rule 
40, Exceptions to the General Rule* 

XI, Hearsay Evidence 
41. In General® 
4°. Admissions 

a. In General 

b. Res Gestae 

c. By parties or Others Interested in 
the Event* 

ld. By Agents or 

e. By Fiduciaries 

$3. Declarations 
nw. in General* 
b. By Decedents agiinst Interest 


Joost or Destroved 
Affecting 
for 
In- 


Representatives 





*Digests in this volume. 
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EVIDENCE—Continued 
ce. Declarations as to Birth and Re- 
lationships 
lo Pueeharations 
Bodiln Feeling 
44. General Reputation* 
XII. Expert and Opinion Evidence 


as to Health or 


45. In General 

$6, Subjeets of Opinion Evidence by Non- 
experts® 

47, Subjects of Joxpert Testimony 

48. Subjects in Exclusive Province of 
foxperts 

49. Tnvasion of Province of Jury* 

50. Conelusiveness of Expert and Opinion 


Evidence 
Competency and Qualification of Ex- 
perts* 
52. Exainination of Experts* 

NTI. Weight and Credibility of Evidence 
(Upon morion to nonsuit see Trial, Title 
Vv) 

538, In General 

54, Presumptions 

nh. Prima Facice Proof 

4g. Positive und Negative Evidenve* 
ENECUTION 

Cross-Reference: ELomestead and personal 
property exemptions see Homestead and 
Personal Vroperty Exemptions; sale of 
property attached and application of pro- 
ceeds of saie to judgment see Attaoh- 
ments $ 17 


{. Property Subject to Execution 
1. In General 
v. Trust Estates 
a, In General 
» Spendthrift Trusts 
3. Particular Interests and lunds 
Il. Issuance, Form, and Requisites 
4. Limitations 
5. Formal Requisites of Writ 
6. Issuance and levy 
Lien and Custody of Property 
Time of Atiachrent of Lien 
Priorities 
4, Custody and 
IV. Stay, Quashing, 
Execution 
10. Grounds of Relief 
11, Procedure 


¥. Claims of Third Persons 
12, Yitle of Third Person 

Judgment Creditor* 

Right to Intervene 

erty 

Time Within Which Intervention May 

Be Allowed 

1a. Procedure 


Vi. Exeeution Sales 
16. ime of Sale 

ceedings 

Conduct of Sale 

Confirmation and Vacating 

Redemption 

Title and Rights of Purchaser 

Application of Proceeds of Sale 


Supplementary Proceedings 

Nature and Grounds of Remedy 
Funds and [Interest Subject to Supple- 
mentary Proceedings 

Procedure 

Execution Against the Person 
Nature and Grounds of Remedy 
Procedure 


Ik, 


o OD =| 
. . 


Control of Property 
Rebhef 


ry 


and Against 


as Against 


and Claim Prop- 


and Preliminary Pro- 
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EVIDEN(CE—-Continued 


27. Discharge and Release of Judgment 
Debtor 





EXECUTORS AND ADMINISTRATORS 


Cross-Reference: Persons entitled to inherit 
and nature and incidents of their titles 
see Descent and Distribution: advance- 
ments see Descent and Distribution § 12; 
persons entitled to property under wills 
see Wills 


I, Appointment and Qualification 
1. Executors 
2, Persons Entitled to Appointment * 
3. Appointment of Administrators 
4. Removal and Revocation of Letters 
II. Assets of Estate 
5. In General 
6. Funds Exempt from Debts of Mstate 
7. Claims of Third Persons 
8. Title and Right to Possession of As- 
sets of Estate 
IH. Control and Management of Estate 
%. In General* 
10. 


Collection of Assets 

11, Execution of Contracts Mado hv De- 
ceased 

12. Right to Operate and Continue Busi- 


ness of Deceased and Execute (Con- 
tracts and Contract Debts in Respect 
Thereto 


IV. Sales and Conveyances Under Order of 
Court 
18. Absolute Sales 
a. Nature and CGrouuds of 
b. Application and Order” 
e. Sale and Confirmation 
Mortgaging Lands 
a. Nature and Grounds of Remedy 
b. Application and Order 
¢, Execution of Instrument 
d, Validity and Attack* 


V. Allowance and Payment of Claims 
15. Claims Against and  Tilabilities 

Estate 

a4. In General 

b. Funeral Expenses 

c. Notes and Accounts 

a, Claims for Personal Services Ren- 
dered Deceased*® 

e. Claims Arising from Payment of 
Obligations of Estate 

f, Claims of Creditors of Heirs and 
Distributees* 

g. Widow's Allownnce 

Priorities 

. Filing of Claims 

Allowance or Refusal 

. Actions 

. Judgment and Liens 


VI. Distribution of Estate (Persons entitled 
to inherit see Descent and Distribution: 
designation of devisees and legatees see 
Wills § 34) 

21, Distribution to Heirs at Law 
22. Distribution to Devisees and Legateesx 
23. Distribution When Heirs or Devisees 

Cannot Be Located 

Distribution of Estate Under Family 

Agreements 


VII. Accounting and Settlement 
25. Annual Account 
26. Final Account and Settlement* 
2i. Proceedings to Force Accounting 
28. Charges and Credits 
29. Costs and Commissions 


Remedy 


14. 


of 


24, 





*Digests in this volume. 
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SNECUTORS AND ADMINIS- 


TRATORS-—Continued 
VIII, Liabilities of Executors and Adminis- 

trators 

69. Personal Liability on Instruments 
Executed for the Estate 

31. Actions to Sureharge and Frulsify 
Account 

82. Liabilities on Bonds (Breach of bond 


in negligent control and management 
of estate see above, Title III) 

a, Nature and Grounds of liability 
b. Proceedings to Enforce Tiahilities 


EXTRADITION 
(No digests in this volume) 


FALSE ARRESTS 
(No cigests in this volume) 


FALSE IMVRISONMENT 


Cross-Reference: Arrest on valid process 
see Malicious Prosecution; wrongful use 
of process see Process, Title 1V 


1, Nature and Essentials of Right of 
action 
~. Actions* 
FALSE PRETENSES 
(No digests in this volume) 
FIDUCTARIEBS 
(No digests in this volute) 
FIRES 
(No digests in this volume) 
FIXTURES 
(No digests in this votumes 
FOCD 
(No digests in this volume) 
FORGERY 
iNo cigests in this volume) 
FRAUD 
Cross-Reference: Cancellation of  instru- 
ments for fraud see Cancellution of In- 


struments; fraud in procuring insurance 
policies see Insurance; statute of fraud= 
see Frauds, Statute of; obtaining prop- 
erty by false tokens or invalid instru- 
ments see False Pretenses, Forgery 


I, Deception Constituting Fraud 

In General 

Misrepresentation 

Past of Subsisting Fact 

Knowledge and Intent to Deecrive 

Deception and Re'ianee Upon Misrep- 

resentation 

tb. Damage 

Actions 

T. Pleadings* 

$. Burden of Proof 

% Competency and 
dence 


Clem RD 


I, 


Relb-ovaney of Evi- 


19, Sufficiency of Eyidence 
11. Verdict and Judgment 


FRAUDS, STATUTE OF 
1. The Statute in General 
Purpose and Operation in General 
Sufficiency of Writing* 
Pleading* 
Estoppel and Waiver of Defense 


we OO TD be 
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GUARDIAN AND WARD—Continued 

8. Proof of Appointment and Attack of 
Proceedings* 

i. Application *, Tenure of Guardian 

h. Pleadings HIE. Custody and Control of Ward’s Person 


j 
FRAUDS, STATUTE OF-—Continued ! 
- | 
7. Evidence and Estate 


Hi, Contracts to Answer Debt of Default of 
Another 


‘8 Trial 10. In General 
I. Contract Affecting Realty 11. Custody and Control of Ward’s DVerson 
9. Application In General 12. Title and Control of Ward’s Property 
10. Contract to Convey 13. Investment and Management of Prop- 


ti. Leases erty 
12. Parol Trusts 14. Collection of Assets 
13, Pleadings LV. Sale or Mortgaging of Ward's Property 
14. Evidence 15. Absolute Sale 
15. Trial a, Grounds 
IV. Contracts with Cherokee Indians | b. Procedure 
16. Application ec. Orders and Approval of Court 
17. Pleadings da. Title and Rights of Purchaser 
18. Evidence If. Mortgages and Deeds of Trust 
19. Trial a. Purpose for Which Lien May be 
V. Promise to Revive Debt of Bankrupt Executed 
20. Application h, Procedure 
21. Pleadings « Orders and Approval of Court 
22. Evidence jd. Validity and Attack of Instru- 
28. Trial ments* 
y. Actions (Ciuardians ad litem see In- 


FRAUDULENT CONVEYANCES fants) 
(No digests in this volume} } ? 7. Actions Whieh Max be -Instituted by 
(zuardian 
: 18, Parties and Process 
| Vi. Aceounting and Settlement 
1%. Duty to Account 
20. Form and Sufficiency 
21. Attack 
| VIE. Liabilities on Bonds (Acts constitut- 
ing breach see above §§ 13, 14) 
229, Nature and Extent of Liability in 


GAMING 
Cross-Reference: Civil rights and remedies 
under gaming contracts see Contracts 
§ Td 


I. Nature and Elements of the Offense 
1. In General* 
2. Parties and Offenses 





II. Prosecution and Punishment | General 
3, Indictment | 28. Bonds and Sureties Liable* 
4. Competency and Relevancy of Evi- 
dence” HABEAS CORPUS 
5, Sufficiency of Evidence | - : 
6. Instructions : I, Nature and Grounds of Remedy 


1. In General 

2 To Obtain Freedom from Unlawful 
Restraint 

3, To Obtain Custody of Minor Children* 


If. Proceedings to Secure 

4, Venue and Jurisdiction* 
Petition 

6. Issuance and Return of Writ 
7. Judgment and Decree 

&, Appeal and Review* 

G Enforcement of Decree 


Verdict and Judgment 


GARNISHMENT 
(No digests in this volume) 
GIFTS 
(No digests in this volume) 


GRAND JURY 
(No digests in this volume) 


eo 


GUARANTY HIGHWAYS 
(No digests in this volume} iNo digests in this volume} 


GUARDIAN AND WARD HOMESITE 


Cross-Reference: Guardianship of insane 
persons and incompetents see Insane Per- 
sons; property and rights of infants irre- 
spective of guardianship see Infants; 
guardians ad litem see Insane Persons. 
Infants 


(No digests in this volume) 


HOMESTEAD AND PERSONAL PROP- 
ERTY EXEMPTIONS 


Cross-Reference: Exemptions from taxation 


At tion, Ti 1y: 
Il. Nature and Grounds of ‘the Relation see Taxation, Title 


1. Grounds for Guardianship 
2, Nature of the Relation 


WI. Appointment, Qualification, and Tenure 
of Guardian 


I. Nature and Essentials of Rights in Gen- 
eral 
1. Nature or Rights 
2, Abandonment or Waiver of Rights 


9. Jurisdiction 3. Forfeiture of Rights 
4, Pleadings Ii. Homestead Exemptions 
5. Persons Qualified and Competent to 4. In General 
be Appointed 5, Property in Which Right May be As- 
t. Hearings serted* 
7. Execution of Bond and Order of Ap- §, Debts Against Which Right May be 
pointment Asserted 


*Digests in this volume. 
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HOMESTEAD AND PERSONAL PROP- 
ERTY EXEMPTIONS—Continued 


7. Conveyance of Homestead and Lien 
of Judgment on Property in Hands of 
Transferee* 

8. Waiver and Abandonment of Home- 
stead Exemption 

9. Appraisal and Allotment of Home- 
stead* 


HII. Personal Property Exemptions 

10. In General* 

11. Amount and Extent of Personal Prop- 
erty Exemption 
Property in Which Right 
Asserted 
Claims Against Which Right May be 
Asserted 
Transfer and Waiver of Right 
Forfeiture of Right 
Proceedings to Allot* 


12. May be 


18. 


14, 
16; 
16. 


HOMICIDE 


Cross-Reference: Assauit 
kill see Assault § 6c 


I. Homicide in General 
1. Elements of and Distinction Between 
Degrees of Homicide 
2. Parties and Offenses 


II, Murder in the First Degree 
3. In General 
4. Elements of the Offense 
a, Intenttonal Killing 
Being 
b. Malice 
c. Premeditation and Deliberation*® 


III. Murder in the Second Degree 
5. In General 
6. Elements of the Offense 
a. Unlawful Killing 
Being 
b. Malice 
IV. Manslaughter (In negligent operation 
of automobiles see Automobiles § 30) 
7. In General 
8. Negligence or Culpability of Defend- 
ant 
9. Negligence of Deceased 


V. Justiflable or Excusable Homicide 
10. In General 
11. Self-Defense 
12. Defense of Others 
13. Defense of Property 


VI. Indictment and Pleas 
14, Requisites and Sufficiency of Indict- 
ment 
15. Arraignment and Pleas 


Vil. Evidence 
16, Presumptions and Burden of Proof 
17. Relevancy and Competency in Gen- 
eral* — 
Dying Declarations* 
Evidence Tending to Identify Defend- 
ant as Perpetrator of the Crime* 


with intent to 


of Human 


cof Human 


18. 
13. 


20. Evidence of Motive and Malice 

21. Evidence of Premeditation and De- 
liberation 

22. Evidence Competent on Issue of Self- 
Defense* 

23. Demonstrative- Evidence 

VIlt. Trial 

24. Course and Conduct of Trial 

25. Sufficiency of Evidence and Nonsuit* 

26. Peremptory Instructions and Directed 
Verdict 

27. Instructions 


a, Form and Sufficiency in General 


*Digests in this volume. 





INDEX. 


HOMICIDE—Continued 
b, On Presumptions and Burden of 


Proof 

ec. On Question of Murder in First 
Degree 

dad. On Question of Murder in Second 
Degree 


On Question of Manslaughter 

On Questior of Self-Defense* 
Form and Sufficiency of Issues 
and Instruction on Less Degrees 
of the Crime Charged* 

28, Verdict 

29. Judgment and Sentence 


wm rs Oo 


HOSFITALS 
(No digests in this volume} 


HUSBAND AND WIFE 


Cross-Reference: Abduction of wife see 
Abduction; adverse possession by hus- 
band or wife see Aciverse Possession § 4@; 
right to share in personality of deceased 
spouse see Descent and Distribution § 5; 
dower see Dower; curtesy see Curtesy; 
divorce and alimony see Divorce; mar- 
rlage see Marriage 


I. Mutual Rights, Duties, and Disabilities 
of Coverture 

1, In General 

2. Wife’s Right to Support and Mainte- 
nance (Criminal responsibility for 
abandonment see hereunder, Title 
VII; husband’s liability to third per- 
sons for debts of wife see hereunder 
§ 7) 

38. Competency as Witnesses for or 
Against Each Cther in Civil Actions 
(Right to refuse to testify on ground 
of privilege see Evidence § 12, Crim- 
inal Law § 389c: competency of testi- 
mony in criminal prosecutions see 
Criminal Law § 40c and particular 
titles of crimes) 

4. Contracts’ and Conveyances 

a. Between Husband and Wife 

b. With Third Persons (Acknowledg- 
Ment and private examination of 
wife see Deeds § 3) 

. Contracts and Business of Wife with 
Third Persons 
a. In General 
bo. Where Wife ts Free Trader 


oy 


6. Right to Maintain Action Against 
Spouse 
II, Liabilities to Third Persons Arising 


from the Relation 

7. Husband’s Liability for Debts of Wife 

8. Husband’s Liability for Torts of Wife 
(Family car doctrine see Automobiles 
§ 25) 

IIE. Liability of Third Persons for Injury 

to Spouse 

9. Husband's Right of Action for Injury 
to Wife 

10. Wife’s Right of Action for Injury to 
Husband 


IV. Estates by Entirety 
11. Creation 
12, Nature and Incidents 
13. Survivorship 
14. Conveyance 
V. Wife’s Separate Estate 
15. What Constitutes 
t6. Rights and Liabilities of Husband 
17. Liabilities and Charges 
18. Conveyance 


INDEX. 
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HUSBAND AND WIFE-—Continued 


Vi. Separation and Separate Maintenance 
19. Requisites and Walidity of Deeds of 

Separation 

Construction and Operation of Deeds 

of Separation 

Attack of Deeds of Separation 

Revocation and lLescission of Deeds 

of Separation* 


Abandonment 

Nature and Blements of the Offense 
Defenses 
26. Jurisdiction 
2G, EFndietment 
27, Competeney 
dence 
Sufficiency of Evidence 
24, Instructions 

30. Judgment 

31. Modification of Judgment 


Vilf. Alienation 

32. Nature and 
Action 
Pleadings 
Evidence 
Trial 
Judgment 
IX, Criminal Conversation 

27. Nature and essentials 

Action 
$8. Pleadings 


VIE. 
oo: 
24. 


and Relevaney of Kyi- 


JS. 


dssentials of Right of 


of Right of 


39. Evidence 
40. Trial 
44. Judgment 
INDEMNITY 
(No cligests in this volume) 


PRISE LAER NE 


Cross-Reference: Sufficiency of indictment 
to charge particular offenses see particu- 


lar titles of crimes; qualification and 
duties of grand jurors see Grand Jury. 
necessity for indictment see Constitn- 


tional Liauw § 26 


1, Finding and Return of Indictment 
Procedure in General 

2 Duly Constituted Grand Jury 
>. Jurisdiction of Grand Jury 
4. Evidence 


a ed 


and Proceedings Pefore 
Grand Jura 
5. Endorsement and Finding of Grand 
Jury * 
6. Return of [ndietment 
Ih. Form, Reguisites. and Sufficiency of Tn- 
dictment 
7. Formal Requisites 
S. Joinder and Severance of Counts ue 
Parties 
4. Charge of Crime* 
19, Tdentification of Person Charged 
11, Definiteness and Sutficiency in Gen- 
eral 
Hi. Motions te Quash 
12. Time of Making Alotion 
12. Nature and Grounds of Motion in 
Genera] (Particular grounds — for 
quashal see above, Titles [ and JT) 
14. Effect of Quashal or Distnissal 
1V. Amendment 
Is. Right to Amend 
16, Motions and Hearings 


VV. Bill of Particulars 


17. Nature and Scope of Bill of Varticu-~ 
lars 
1S, Motions and Hearings 


*Digests in this volume. 
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INDICTMEN T—Continued 
Vi. Issues, Proof, and Variance 


18, Procedure to Raise Question of Va- 
riance 

29. Proof of Guile of Crime Other Than 
One Charged 

21, Conviction on One Count and <Ac- 
quittal on Others 

22. Sufficiency of Indictment to Support 


Conviction of Lesser Degree of Crime 
Charged 
23. Aider by Verdict 


INFANTS 
(No digests in this volume) 
INJUNCTIONS 


Cross-Reference: Review of injunctive pro- 
ceedings see Appeal and Error § 41 


I, Nature and Grounds of Injunctive Relief 
(Hnjoining levy and collection of taxes 
see Taxation §$ 37) 

1. In General*® 

2 Inadequacy of Legal Remedy and Ir- 
reparable Injury 

3. Abatement of Nuisance* 

4, Contracts 

5. Conveyanees and FEneumbrances 

bh. Torts 

7. Crimes*® 
S. Personal Rights and 
4, Ordinances 

Ul. Preliminary 

tions 

ve Grounds and Proceedings 
Continuance, Modification, 
lution * 

Mi. Permanent Injunctions 
12. Hearings and Trial 
13. Decree 

J4. Violation and Enforcement 


{V, Liabilities on Injunction Bonds 
. Girounds of Liahility 
iu. Mensure of Liability 


NNKEEPERS 
digests in this volume) 


Duties 


and Interlocutory Injune- 


and Disso- 


(No 


INSANE ASYLUAS 
tNo digests in this volume) 


INSANE PERSONS 


Cross-Referenee: Capacity to commit crime 
see Criminal Law § 5; testimony as to 
mental capacity see Evidence § 45, Crim- 
inal Law § 31b; invalidity of instruments 
for want of mental capacity see Con- 
tracts $ 2, Deeds § 2a, Wills 88 2tb 

I. Inquisition and Commitment 

1. Petition 

2. Service and Notice 

8. Appointment of Guardian Ad Litem 
4. Hearings 


Guardianship 
5. Appointment of Guardians* 
6, Qualification and Tenure of Guardian 
7. wvttack of Appointment* 
&. Control and Management of Estate 
9, Custody and Support of Incompetent 
0. Accounting and Settlement 
Ill. Contracts and Conveyances and Torts 
11. Validity 
12, Attack and Setting Aside 
13. Liability for Torts 
(Vv. Actions 


if, 


14. Service of Process 
15. Representation of Incompetent 
1¢. Judgment 


866 
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INDEX. 


INSURANCE 


I. Regulation and Control of Insurance : 
Companies 


hi 
Z. 
3. 


4. 


II, 
5, 
6. 
if 


Nature and Extent 
Power in General 
Licensing and Permission to do Busi- 
ness 

Rates (For compensation insurance 
see Master and Servant § 45) 

Form and Provision of Policy* 


of Regulatory 


Insurance Companies 


Stock Companies 
Mutual Companies 
Benevolent Societies 


ITY, Insurance Agents 


8. 


9. 
10, 
11. 


» The Contract in General 


of 


cancellation of fire 


Appointment and Representation of 
Insurer 

Authority 

Compensation and Commissions 


Yermination of Relationship 


policy for fraud see hereunder § 81; 
insurance see here- 


under § 28; cancellation of Hfe insurance 
See hereunder § 32) 


Vv. 
16. 
17, 
18, 
19, 
20, 
21, 
22. 


23. 


25. 


. Execution of Contract 
. Construction 


and Operation in Gen- 
eral 
Assignment 


Reformation 


Fire Insurance 


Contracts to Insure 

Insurable Interest 

Effective Date of Policy 

Property Insured 

Premiums and Assessments 

Mortgeagee Clauses 

Avoidance or Forfeiture of Policy 

a. In General 

b. For Nonpayment of Premiums or 
Assessments 

c, For Breach of Condition Relating 
to Use and Condition of Property 

ad, For Breach of Representation or 
Warranty of Sole Ownership 

e. For Breach of Condition or War- 
ranty Against Additional Insur- 
ance 

f. Knowledge and Waiver by Insured 

Cancellation of Policy 

a, By Insurer 

b. By Insured 

c. Effective Date of Cancellation 


. Extent of Loss and Liability of In- 


surer 

a. Notice and Proof of Loss and 
Waiver of Proof 

b. Arbitration and Adjustment 

Loss 

Companies Liable 

Persons Entitled to Payment 

Payment and Subrogation 

Actions on Policies 

a. Parties and Process 

b. Pleadings 

ec. Evidence 

da. Trial 

e. Verdict and Judgment 


® QO 


VIE. Life Insurance 


. Insurable Interest in Life of Another*® 
. Effective Date of Policy 


Conditions Precedent to or Limiting 
Liability 

Incontestable Clauses* 

Forfeiture of Policy for Nonpayment 
of Premiums or Dues 

a. In General 





*Digests in this volume, , 
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31. 


32, 


33. 
34, 


35, 


36, 


37. 
VII. 


38. 


39. 
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INSURANCE —Continued 


), After Breach or Wrongful Termi- 
nation of Contract by Insurer*® 

e. Evidence and Proof of Payment 

d. Waiver of Prompt Payment or 
Nonpayment 

Avoidance or Forfeiture of Policy for 

Misrepresentation or Fraud 

a. Policies Issued Without Medical 
Examination* 

b. Policies Issued Upon Medical Ex- 
amination 

e. Knowledge and Waiver by Insurer 

Cancellation of ‘Policy 

a. By Insurer 

b. By Insured 

c, Cancellation of Certificates Under 
Group Insurance 

dg. Rights of Perties Upon Cancella- 
tion 

Reinstatement of Policy 

Disability Clauses 

a. Construction and Operation and 
Sufficiency of Evidence of Dis- 
ability * 

b. Notice and LFroof of Disability 
and Waiver cf Proof* 

ec, Oecurrence cf Disability 
Life of Policy 

ad, Oceurrence and Notice of Dis- 
ability During Life of Certificate 
under Group Insurance* 

Notice and Proof of Death 

a. In General 

b. Presumptive Death 

Payment and Diszharge 

a. Persons Entitled to Payment* 

b. AMount Due Upon Death of In- 
sured 

c. Cash Surrender Value 

d, Paid-up and Term Insurance 

e, Compromise and Settlement* 

Actions on Policies 


Accident and Health Insurance 
Construction of Policy as to Risks 
Covered and Suff¥ctency of Evidence 
Thereof 

Provisions Limiting Liability or Con- 
stituting Conditions Precedent There- 
to* 

Notice and Proof of Loss 


During 


. Actions on Policies 
. Payment and Subrogation 


VIII. 


Liability Insurance Against Personal 


Injury or Damage to Property 


43, 
44. 
46. 
46. 


47, 
48. 


49, 
50, 
51, 


Construction of Policy as to Risks 
Covered and Property Insured 
Provisions Limiting Liability or Con- 
stituting Conditions Precedent There- 
to 

Notice and Proof of Loss 

Acts and Admissions of Insured as 
Affecting Insurer 

Rights and Remedcties of Insured 
Rights of Persons Injured or Dam- 
aged as Against Insurer 

Defense of Action by Insurer 
Actions on Policies 

Payment and Subrogation 


IX. Hail and Windstorm Insurance 


52, 


53. 
54, 


Construction of Policy as to Risks 
Covered 

Notice and Proof of Loss 

Actions on Policies 


INTEREST 
(No digests in this volume) 


INDEX. 


INTOXICATING LIQUOR 


Cross-Reference: Intoxication as affecting 
mental capacity to commit crime see 
Criminal Law § 6; as affecting ability to 
premecitate and deliberate see Homicide 
§ 4¢e; drunken driving see Automobiles 
§ 29; drunkenness as avoiding liability 
under accident policy see Insurance § 40 


I. Regulation and Control 
1. Validity of Control Statutes 
2. Construction and Operation 
3. Violation and Enforcement 


II. Prohibition 
4. Possession 
a. Actual Possession 
b. Constructive Possession 
c. Possession of Husband or Wife 
Qa, Presumptions from Tossession 
e. Effeet of Repeal Statute* 
do. Manufacture 
a. In General 
b. Pessession of lUroperty 
for Manufacture 
6. Sale 
a. In General 
b. Effect of Repeal Statute 


Designed 


7. Transportation 
8. Forfeitures 
9. Prosecution and Punishment 
a, Indictment* 
b. Competency and Relevancy of 
Evidence 
ce. Sufficiency of Evidence* 
dad. Directed Verdict* 
e. Instructions 
f. Verdict and Judgment 
JUDGES 
Cross-Reference: Jurisdi¢tion to hear mo- 


tion after order of judyment of another 
Superior Court Judge see Courts § 3 
1. Appointment and Qualification 
2. Rights, Powers, and Duties 
a. Regular Judges 
b, Special and Emergency Jucteges 


JUDGMENTS 
Cross-Reference: Form of judgmient in par- 
ticular «wetions see particular titles of 
netions; judgment in criminal prosecu- 
tions see Criminal Law, Title NX, and par- 
ticular titles of crimes; execution on 
judgments see Execution; arrest of judg- 
ment see Trial § 46; judgment now 
obstunti veridicto see Trial § 45; judg- 
ment on the pleadings see Pleadings § 28 


I. Judgments by Consent 
1. Nature and PEssentials 
2. Jurisdiction to Finter 
4. Rendition 
4. Attuck anc 
Ik. Judgments by Confession 
5. Nature and Essentials 
6. Jurisdiction to inter 
7. Rendition 
Ss. Attack and Setting Aside 
TEN. Judgments by Default (Setting aside 
for excusable neglect see hereunder 
§ 23) 
% By Default Final 
10. By Default and Inquiry 
11. Rendition 
IV. Summary Judgments 
12, In What Proceedings Summary Judg- 


ment Muay Be Entered 
138. Proceedings and Rendition 


Setting Aside 


*Digests in this volume. 











JUDGMENTS—Continued 


Vv. Judgments in Rem 
14. Nature and Essentials 
15. Operation and Effect 


VI. Judgments on Trial of Issues or Hear- 


ing of Motions 
16. Parties 


17. Forms and Requisites 
a. In General 
b. Conformity to Verdict and Plead- 
ings 
e, Condition and Alternative Judg- 
ments* 
18. Time and Place of Rendition 
VIE. Docketing and Lien 
19, Attachment of Tuien and Priorities 
a. Judgment on Trial of Issues 
b. Judgment by Consent and Con- 
fession 
20, Land upon Which Lien Attaches 
21. Life of Lien 


VIII. Attack and Setting Aside (Of judg- 
ment by consent see above judgments by 
consent and confession) 


22. Procedure: Collateral and  JDirect 
Attack* 
23. For Surprise, Inadvertence, sind Féx- 


eusable Neglect 


24. For Fraud 

25. For Irregularity 

°6. For Want of Jurisdiction 
27. For Error of Law 


. Rights of Parties upon Vacating of 


Judgment 
1X. Conclusiveness of Judgment 
29. Parties Concluded 
30. Matters Concluded 
$1. Foreign Judgments 


X. Operation of Judgments as Bar to Sub- 
sequent Actions 
32. In General* 
33. Judgments as of Nonsuit* 


34, Judgments of Federal Courts and of 
Other States* 

35. Plea of Bar, Hearings, and Determi- 
nation 


XI. Assignment 
36. Right to Assign 


37. Rights and Remedies of Assignee* 
38. Rights and Liabilities of Judgment 
Debtor 
XII. Actions on Judgments 
39. Domestic Judgments 


40. Foreign Judgments 


NII. Payment and Discharge (Right to 
assignment of tort-feasor paving judg- 
ment as against joint tort-feasors see 
Torts § 6) 

41. Payment to Judgment Creditor 
42. Payment to Clerk 


JUDICIAL SALES 
(No digests in this volume) 


JURY 


I. Competency of Jurors, Challenges, and 

Exceptions 

1. Competency, Qualifications. and Chal- 
lenges for Cause 

2, Peremptory Challenges 

8. Challenges to the Poll 


4. Examination of Prospective Jurors*® 

WI. Right to Trial by Jury (Right of per- 
son accused of crime to jury trial see 
Constitutional Law § 27) 


i, In General 


S68 


el 


JURY—Continued 
8. In Particular Proceedings 
7. Waiver, Preservation, and 
ment of Right 


Enforce- 


IIIf. Summoning, Attendance, ana Compen- 


sation 

8. Jury Rolls 
9. Summoning 
ance 
Discharge 
Compensation 


and Compelling Attend- 
10. 


Ld; 


IV. Impaneling for Trial 


12. 


13. 


Oath 


Number of Jurors 


JUSTICES OF THE PEACE 
(No digests in this volume) 


KIDNAPING 


1. Nature and Elements of the Offense 
2. Prosecutions*® 
3. Judgment and Sentence 


LABORERS’ AND MATERIALMEN’S 


LIENS 
(No digests in this volume) 


LANDLORD AND TENANT 


Cross-Reference: Agricultural tenancles see 


}. 


i 


Agriculture, Title II; ejectment 
Ejectment; fixtures see Fixtures; 
contracts required to be in 
Frauds, Statute of, § 11 


The Contract in General 
1. Creation of the Relationship 


see 
lease 
writing see 


2. Form, Requisites. and Validity of 
Leases in General 

3. Title of Landlord and Estoppel of 
Tenant 

- Kinds of Tenancies (Agricultural ten- 

ancies see Agriculture, Title ITI) 

4. Terms for Years 

5. Tenancies from Year toa Year and 


Month to Month 


§. Tenancies at Will and at Sufferance 


IIT. Construction and Operation of Contract 


7. General Rules of Construction 

8. Passession and Use 

9. Eneumbrances, Taxes, 
ments 

. Duty to Repair* (Right to terminate 

lease for disrepair see hereunder 

§ 16) 

Liability for Tnjuries from 

or Unsafe Conditions* 

Actions for Breach 


anal Assess- 


11. Defective 


12, 


IV. Assignment and Subletting 


Vv. 


13. Right to Assign or Sublease 
14, Rights and Liabilities of Parties 


Termination of Lease 
15. Termination or Cancellation by Terms 
of the Lease 
Termination by Destruction 
Damage to Premises 
Termination by Consent of Parties: 
. Termination for Failure to Pay Rent 
a. In General 
b. Tender Prior to Judgment 


of or 


19. Notice of Intent to Terminate 
20. Condition of Premises upon  Sur- 
render 
21. Emblements 
VI. Rents 


22. Rights and Liabilities 
23. Lien 
24. Bonds to Secure Rent 


*Digests in this volume. 


Cross-Reference: 


Cross-Reference: 


INDEX. 


LARCENY 
(No digests in this volume) 


LIBEL AND SLANDER 
iNo digests tin this volume) 


LIMITATION OF ACTIONS 


Limitation of actions far 
real property see Adverse 
Possession; limitation of suits under 
Federal Employers’ Liability Act see 
Master and Servant § 30; time for filing 
claim under Compénsation Act see Mas- 
ter and Servant § 47; limitation of ac- 
tions for wrongful dexuth see Death § 4; 
time for filing notice and claim for dam- 
tges against municipal corporations see 
Municipal Corporations § 46; laches see 
Bquity §$ 2 


recovery of 


I. Statutes of Limitation 


1. Nature and Construction in General* 
2, Limitations Applicable to Particular 
Actions 
a. Actions Barred in Ten Years 
b. Actions Barred in Seven Years 
c. Actions Barred in Six Years 
d. Actions Barred in Five Years 
e. Actions Barred in Three Years* 
f. Actions Barred in Two Years 
g. Actions Barred in One Year 
h, Actions Barred in Six Months 


II. Computation of Period of Limitation 


3. Accrual of Right of Action* 

4. Fraud and Ignorance of Cause 
Action* 

3d. Notice and Demand 

#, Continuing and Separable Trespass 

7. Disabilities in General 


of 


8. Absence and Nonresidence* 
%. Fiduciary Relationships 
10. Death and Administration 
11, Institution of Action* 
III, Matters Effecting Waiver of Plea or 
Estoppel 
12. Part Payment 
a. in General 
bh. As Affecting Varties Secondarily 
Liable* 
13. New Promise* 


14, Agreement or Promise not to Plead 


1V. Actions 


15. 
16. 
ats 


Pleadings* 

Burden of Proof 

Competency and Relevancy 
dence 

Sufficiency of Evidence 

Verdict and Judgment 


of Evi- 


18, 
19; 


LiS PENDENS 
(No digests in this volume) 


LOST OR DESTROYED INSTRUMENTS 
(No digests in this volume) 


MALICIOUS PROSECUTION 
Wrongful use of process 
see Process, Title IV; arrest on invalid 
process see False Arr2st 


I. Right of Action and Defenses 


1, Nature and Essentials of Right of 


Action in General 


2. Valid Process 

3. Probable Cause* 

4. Malice 

5. Termination of Prosecution* 


i. Principal’s Liability for Prosecution 
[nstituted by Agent of Employee 


— 


Ss 


re 
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MALICIOUS PROSECUTION—Continued 
Actions 


Pleadings 

Competency and Relevancy of Evi- 
dence 

Sufficiency of Evidence 

Instructions 

Verdict and Judginent 


ALAN DAMUS 
Nature wand Grounds of Writ in 
Genera l* 
Subjects and Purposes of Retief 
a. Ministerial] Duty 
bh, Ttiseretionary Duty" 


MARRIAGE 
(No digests in this volume} 


APARISELATIIVING: 
(No digests in this velume} 


MASTER ANT? SERVANT 


The Relation 


Creation of the Relationship 

Requisites and Validity of Contract 

of tomployiment 

Mvidence Competent to 

Contract of Emplovment 

Distinetion between this and other 

Relationships 

Deputized Mimplovees 

Brn pleviment of Minors 

Termination of the Relationship and 

Rreach of Ceantract of Employment 

4. In General 

b. Termination by Death of Em- 
plover 

«. Measure oof Dianiages for Breach 
of Contract of Emplevment 

fmplever's Liability for Preventing 

Discharged FEmplovee from Obtaining 

orher Employment 


Estiublish 


Compensation of Employee = (J.aborers’ 
liens see Laborers’ und Materialmen’s 
liens) 


Zemedies of Ismplovee against fHm- 
ployer 

Itemedies of Emplovee against Fem- 
plover’s Dehtor 


WI. Employer's Yiability for Injuries to 
Employee 
Nature and Extent of f&mployer's 


Liability * 

Defendant Alust be Emplover and not 
Letter of Independent Contract 
Emplover’s Liability for (Injury to 
Alinor Employees 

Tools, Machinery, and Appliances and 
Safe Place to Work 

a. In General 

b. Simple Tools 


Metliads of Work, Rules and Oribers 


Warning and Instructing Servant 
Assumption of Risk 

Negligence or Willful Act of Fellow- 
Servant 

Contributory Negligence of Emptovee 


Employer’s Liability for Employee's 
Negligent Injury of Third Person = (li- 
ability for emplovee's negligent driving 


Automohiles § 24) 


Burden of Proof and Joxsentials of 


fight of Action in General 
Tort-Feasor must be Agent or bin- 
plovee of Defendant and not Em- 
ploxee of [ndependent Contractor 
Negligence of Employee 


*Digests in this volume, 








MASTER AND SERVAN T—Continued 

“8. Course of Employment, Scope of Au- 
thority. «and Furtherance of Su- 
periors Business 

Y4. Contributory Negligence of Injured 
Person 

Federal Employers’ Liability Act 

2a. Te What Cases the Federal Act 
Applies 

Pa. Construction: Decisions of Federal 
(Courts Controlling 

27. Negligence of Railroad Ismployer 

2S. Assumption of Risk 

246, Contriftutory Negtigence of Finiploree 

20. Limitation of Netions under the Fed- 
erakb Act 


Vi. State Kegulation of Liability of Rail- 


road Emplovers 

D1. Yo What Cases the State Statutes 
apply 

2. Neplivence of Tarniplover 

3, Assuluption of Risk 

34. Contributory Negligence of Servirirt 

» Negligence of Fellow-Servant 


Vit, Workmen’s Compensation Act 


36. Validity of Conipensation Act 
37. Nature and Construetion of Compen- 
sation Act in (Gencral*® 
38. Industries, Vfancerns, and Emplovers 
Subjeet to the Act 
36. Who are ISmplovees 
Meaning of the Act 
a. In Genera) 
ho independent Contractors 
40. Injuries Conipensahle 
i. Ith (sener 
bh. Diseases 
ce, Hernia 
gd. Whether Injury Results from oan 
“Accident ¥ 
e Whether Accident ‘‘Arises out of 
the Employment? ® 
{ Whether Aecident ‘‘Arises in the 
Course of the Employment” 
we Causal Connection between Acci- 
dent and L[njurs 
fl. Atiount of Reeavery 
42. Change of Condition and Review of 
Award by the Commission 
48. lfevsons Fintlitled to Payment of 
AWwaril 
$4. Rights of Eniplover. -nsurer, and Tn- 
jured Employee against Tort-Feasor*® 
45. Compensation [nsurance Policies 
a. Rates 
b. Eniplovees and Risks Cavered 
duo Phe Industria) Comuinission 
iw. Nature and Funetions of the 
(onpmmission in General* 
lb. Tunds and PEspenses 
ce Power to Issue Process and Com- 
pel Attendance of Witnesses 
47. Filing of Claim* 
48. Parties 
$0. Original Jurisdietion of Cominission 
and Superior Court 
a4. Proseeution ane 
(‘Yajim* 
Ad. Right to Demand Autopsy 
52, Hearings and Evidence Before the 
(*ommission * 
nO. The Award 
a. Form and Rendition 
b. Barvties Jiable for Payment* 
34. Power of Commission to Set Aside 
Award and Order a Rehearing 
55. Appeal and Review of Award 
a. Right to Appeal to Superior 
Court 


within the 


Abandonment of 


MASTER AND SERVANT—Continued 


b. Effect of Appeal 

c. Notice of Appeal 

gd. Matters Reviewable* 

e. Harmless and Prejudicial Error 

f. Matters Necessary to Determina- 
tion of Appeals* 

gs. Disposition of Cause in Superior 
Court 

h. Costs and Attorneys’ Fees 


MAYHEM 
(No digests in this volume) 


MECHANICS’ LIENS 
(No digests in this volume) 
MONEY RECEIVED 
{No digests in this volume} 


MONOPOLIES 
Cross-Reference: Invalidity of statutes on 


ground that they create monopolies or 
exclusive privileges see Constitutional 
Law § 12 


1. Construction and Validity of Statutes 


Relating to Monopolies* 


2, Agreements and Combinations Un- 
lawful 
3. Rights and Remedies of Individuals 
Affected* 
4, Prosecution and Punishment* 
MORTGAGES 
Cross-Reference: Cancellation for fraud see 


Cancellation of Instruments; mortgagor 
may not claim betterments see Better- 
ments § 38; mortgaging land belonging 
to estate of decedent see Executors and 
Administrators § 14; mortgaging lands of 
infant see Guardian and Ward § 16 


I. Nature of Conveyance of Land to Secure 
Debts 
1. In Genera] 
2, Equitable Mortgages 


HWY, Requisites and Validity 
3. Parties 
4. Form and Requisites 
5. Execution, Acknowledgment, and 
Probate 
6. Consideration 
i 


. Delivery 


II, Construction and Operation 
8. General Rules of Construction 
9, Parties and Debts Secured 
. Property Mortgage 
Conditions and Covenants 
Registration, Lien, and Priorities 
Appointment and Tenure of Trustee 
a. In General* 
b. Substitution of Trustees 
Taxes and Assessments 
. Improvements (Mortgagor may not 
claim betterments see Betterments 
§ 3) 
VV. Estates and Duties 
Instrument 
16. Mortgagor and Trustors 
17. Mortgagees and Cestuis que Trustentl 
18. Trustees 
V. Assignment of Mortgage or Debt 
19 


. Requisites and Validity of Assign- 
ment 


of Parties to the 


20. Parties Who May Pay Debt and De- 
mand Assignment 
21. Rights of Parties upon Assignment 


“Digests in this volume. 
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MORTGAGES-—Continued 


22. Equitable Assignment and Subroga- 
tion*® 


VI. Transfer of Mortgaged Property or of 
Equity of Redemption 
23. Rights and  Jiiabilities 
upon Transfer of Equity 
a. Where Purchaser takes Subject to 
Debt 
b. Where 
Debt. 
4. Transfer to by Mortgagee 
5. Acquisition of Title by Mortgagee 
Through Tax Foreclosure of Purchase 
from Third Person 
Estoppel by After Acquired Title 


VII. Discharge and Cancellation 


of Parties 


Purchaser Assumes the 


27. Payment and Satisfaction 
28. Form, Methods, and Validity of 
Cancellation 
29. Rights of Parties upon Void Cancel- 
lation 
Vill. Foreclosure 
30. Right to Foreclose and Wefenses 


a. In General* 
b. Default in Payment of Principal 


and/or interest* 

c. Default in Payment of Taxes, 
Assessments, cr Insurance 

d. Usury 

e, Denial of Amount Claimed and 
Accounting* 

f. Agreements to Delay Fore- 
closure* 

g. Parties Who May Enjoin I‘ore- 
closure 

h. Receivership Where Foreclosure 
is Enjoined 

31. Foreclosure by Action 


a. Limitations 

b. Parties 

c. Pleadings and Evidence 

d. Decree and Sale under Order 


82. Foreclosure under Power of Sale 
a. Execution of Power in General* 
b. Advertisement and Notice* 
ec. Conduct of Sal2 
d. Continuance of Sale 
$3. Resales 
34. Confirmation of Sale and Execution 
of Deed 
a. In General 
b. Enjoining Consummation 
35. Right of Mortgagee, Trustee, or Ces- 
tui to Bid in Property* 
36. Deficiency and Personal Liability * 
37. Disposition or Proceeds and Surplus 
38. Rights of Junior Lienors 
39. Attack of Foreclosure (Irregularity 


in foreclosure proceedings see above) 
a. Parties Who May Attack* 
b. Grounds of Attack other than Ir- 


regularity in Foreclesure Pro- 
ceedings* 

ec. Waiver of Right to Attack and 
Estoppel* 


ad. Election between Action for Dam- 
ages and Suit to Set Aside 
e. Actions for Damages 
f. Actions to Set Aside* 
g. Innocent Purchasers for Value 
40. Agreements to Purchase at Sale for 
Benefit of Mortgagor 
41, Fees and Costs 
IX. Operation and Effect of Foreclosure 
42. Title of Purchaser 
43. Possession 
44. Crops 
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MUNICIPAL CORPORATIONS 


Cross-Reference: Acquisition of property 
by municipalities by adverse possession 
see Adverse Possession § 10; municipal 
courts see Courts, Title IT 


I, Creation, Alteration, and Existence 
Iricorporation and Clarter 
Territorial Extent and Annexation 
38. Validity of Incorporation and Attack 
' of Charter 

4.. Dissolution 


I. Powers and Functions 

5. In General: Legislative Control and 
Supervision 

6. Distinction between Governmental 
and Private Powers (As affecting 
liability for torts see hereunder §& 12) 

7. Governmental Powers* 

8, Private Powers 


IE. Government, Officers, and Agents 
9, Forms of Government 
10. Meetings an@ Proceedings of (z0Vvern- 
ing Boards 
11. Officers and Agents 
a. Qualification, Appointmenr, and 
Tenure 
b. De Facto Officers 
c. Duties and Authority 
dad, Civil Liability for Acts and Omis- 
sions 
e. Criminal Responsibility for Acts 
or Omissions 
f. Discharge 


IV. Torts of Municipal Corporations 

12. Exercise of Governmental and Corp- 
orate Powers in General] 

13. Municipality’s Responsibility for Acts 
or Omissions of Officers and Agents 

14, Defects or Obstructions in Streets or 
Sidewalks* 

15, Defects or Obstructions in Sewers and 
Drains 

16. Injuries to Land by Sewerage Sys- 
tems* (Pollution of streams by indt- 
viduals see Water and Water Courses 
3 3) 

17. Condition and Use of Public Build- 
ings or Other Public Places 

18. Appropriation of Private Water and 
Sewerage Systems 


V. Municipal Contracts 
19. Requisites and Validity 
20. Construction and Operation 
21. Assignment 
22. Attack of Validity 


VI. Conveyances and Property 
28. Purchase of Land by Municipality 
24, Sale of Land to Municipality 
25. Title and Rights in Public Property 


VIE. Municipal Franchises 
26. Granting and Executing 
27. Modification of Franchise Contract 
2s. Assignment 
29. Revocation 
VIET. Public Improvements 
30. Power to Make Improvements 
81. Petition, Hearings, and IJ’reliminary 
Procedure 
32. Amount and Levy of Assessments 
Validity, Objections to, and Appeal 
from Assessments 
34. Nature of Lien, Priorities, and En- 
forcement 
35. Curative Acts of Legislature* 


IX. Police Powers and Regulation 
86. Nature and Extent of Municipal 
Police Power in General* 


ea 
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MUNICIPAL CORPORATIONS—Continued 


37. Zoning Ordinances and Building Per- 


mits* 

38. Regulations Relating to Public 
Morals 

39, Regulations Relating to Public Safety 
and Health 


40. Violation and Enforcement of Police 
Regulations (Enjoining enforcement 
of ordinance see Injunctions § 9) 


Fiscal Management and Debt (Validity 

of taxes see Taxation) 

41. Municipal Charges and Expenses 

42, Levy and Collection of Taxes 

43. Sinking Funds and Application of 
Revenue 

44, Bonds and Notes 

45, Rights and Remedies of Taxpayer 


XJ. Claims and Actions against Municipal 


Corporations 

48. Notice and Filing of Claim 
47. Limitation of Actions 

48. Parties and Process 

49, Proceedings and Judgment 


NEGLIGENCE 


Cross-Reference: Negligence of employer 


see Master and Servant, of power com- 
panies see Electricity, of manufacturers 
or processers of food see Food, of munic- 
ipal corporations see Municipal Corpora- 
tions, of railroad companies see Rail- 
roads, of carriers see Carriers; negli- 
gence in operation of vehicles see Auto- 
mobiles 


I, Acts and Omissions Constituting Negli- 


gence 

J. In General 

> Sudden Peril and Winergencies 

8. Dangerous Substances, Machinery, 
and Instrumentalities 

4, Condition and Use of Lands and 
Buildings (Respective liabilities of 
lessor and lessee see Landlord and 
Tenant § 11: pollution of stream by 
municipalities see Municipal Corpora- 
tions § 16, by Individuals see Waters 
ind Water Courses § 3) 
a. Jn General 
bh. Invitees and Licetsses 
ec, Trespassers 
d, Attractive Nuisance* 


II, Proximate Cause 


In General 

Concurrent Negligence 
Intervening Negligence 

Primary and Secondary Liability 
Anticipation of Injury 

Last Clear Chance* 


OX HM rl ot 


1 


Ilt{, Contributory Negligence 


11. Of Persons Injured in General* 

12. Contributory Negligence of Minors* 
13. Imputed Negligence 

14, Comparative Negtigence 


lV. Actions 


15. Parties (Right of defendant to have 
others made parties as joint tort- 
feasors under contribution statute see 
Torts § 6) 

16. Pleadings* 

17. Burden of Proof 

18, Compétency and Relevaney of Evi- 
dence 

19. Sufficiency of Evidence and Nonsuit 
a. On Issue of Negligence 
b. On Tssue of Contributory Negli- 

gence* 
ec. Res Ipsa Loquitur 
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NEGLIGENCE—Continued 


20. Instructions* 
21. Tssues and Verdict 
22. Judgment 


Vv. Criminal or Culpable Negligence (In 
driving see Automobiles. Title VII) 

23. Definition of Culpable Negligence 
24. Intervening Negligence 

25. Contributory Negligence 


26. Prosecutions 


NUISANCE 


Abatement of Nuisances see Injunctions § 3 
(No digests in this volume) 


PARENT AND CHILD 


Cross-Reference: Adoption. see Adoption; 
bastardy proceedings see Bastards; 
guardianship of minors see Guardian 


and Ward: family car dactrine see Auto- 
mobiles § 25; contracts and torts of 
infants see Infants. 


1. The Relation 
1. In General 
2. Proof of Relationship and Presump- 
tion of Paternity* 


Il. Civil Rights and Liabilities of Parent 

to Child 

38. In General 

4. Custody* (Awarding custody upon 
divorce of parents see Divorce, Title 
IV; availability of habeas corpus to 
determine right to custody see 
Habeas Corpus § 8) 

5. Support* 


Tit. Rights and Liabilities 
Third Persons 
t. Debts of Child 
T. Torts of Child 
$. Injuries to Child 
IV. Prosecutions for Abandonment 


actions for support see supra § 5) 
§, Nature anid Elements of the Offense 


of Parent to 


(Civil 


10. Defenses 

11. Jurisdiction 

12, Indictment 

138. Competency and Relevaney of Evi- 

dence* 

l4. Sufficiencvy of Evidence 

15. Instructions 

16. Judgment 

17. Moditiecation of Judgement 

PARTIES 

Cross-Reference: Capacity of particular 


persons to sue see Infants. Insane Per- 
sons; persons who nay sue for par- 


ticular relief see Death § 5, Dead Bodies 
§ 38, Declaratory Judgment Act § 3; 
parties in particular actions see Contracts 
$ 19, Negligence §$ 15, Fraudulent Con- 
veyances § & and particular titles of 
actions: joinder of defendants in crim- 
inal prosecutions see Indictment & §&; 
parties and offenses see Criminal Law, 
Title IJ1, and particular titles of crimes 


I. Parties Plaintiff 
1, Necessary Parties 
2. Proper Parties* 
II. Parties Defendant (Demurrer for mis- 
joinder of parties and causes sev Plead- 
ings $ 16) 
3. Necessary Parties* 
4. Proper Parties 
nm Joinder of Additional 


_—_— 
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Ltarties* 





INDEX. 





PARTIES—-Continued 


III. Interpleaders 
6. Right to Pay 
Interplead 
7. Operation and Effect 


TV. Interveners (Burden of proof see Evi- 
dence § 9; interveners in attachment 


Sum into Court and 


see Attachment § 20) ‘ 
8. Right to [ntervene and Claim Prop- 
erty* 
% Time Within Which Intervention 
May be Allowed 
PARTITION 
Cross-Reference: Title and rights of ten- 


ants in common other than right of par- 
tition see Tenants in Common 


lt. Right to Partition 
1. In General* 
2. Waiver of Right anil Agreements Re- 
lating Thereto*® 
3. Improvements and Charges 


Partition by Action 

4, Parties and Procedure* 

5. Hearings and Decrees 

6. Sale and Confirmation 

7. Claims of Third Persons 

&. Effect of Partition 

IIL. Partition by Acts of the Parties 
98. Parol Partitions 

10. Partition by Exchange of Deeds 
11, Operation and Effect 


If 


. 


PARTNERSHIP 
(No digests in this volurne) 


PARTY WALES 
(No digests in this volume?) 


PAYMENT 


I. Payment and Discharge 

in General 

1. Legal Tender 
Payment by Note or Cheek 
Payment to Collecting Agent 
Payment of Claims against Creditor 
Payment in Property or Merchandise 
Creditor’s Right to Apply Funds Due 
Debtor to the Debt 


II, Application of Payment 
7. Direction of Application by Debtor 
$. Failure of Debtor to Direct Applica- 
tion and by Rule of Law or by 
Creditor 


Ill. Evidence and Proot of Payment 
9 Burden of Proof 


of Obligations 


nm mS tis 


10. Receipts and Canceled Checks, vctc.* 
11. Sufficieney of Evidence of Payment 
12. Issues and Verdict, 


PENALTIES 
(No digests in this volume) 


PERJURY 
(No @igests in tnis volume} 


PHYSICIANS AND SURGEONS 
and allied professions 
Cross-Reference: Nurses see Hospitals, Title 
IV; communications between physician 
and patient privileged see Evidence § 14, 
Criminal Law 38b 
I. Licensing and Supervision 
1, Validity of Regulatory Statutes* 
2, Appointment, Qualification, 
Duties of State Boirds 
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PHYSICIANS AND SURGEHONS—Continued 


H. 


3. Persons Entitled to for 
License 

4. Examination and Issuance of License* 

5. Revocation of License 

Hh. Praetice of Healing Arts Requiring 
License 

7. Expiration, Renewal, and Reissuance 

of License*® 

Prosecution and Punishment 


Practicing without Ticense 
Employment and Creation of the Re- 


lationship and Compensation 
9. Employment by Patient 


Apply 


for 


Oe 


10, Employment by Third Versons 

11. Employment of Consultants 

12. Diseharge wnd Termination of Em- 
ployment 

13. Compensation and Remedies of Phy- 


sician 


Hil. Duties and Liabilities to Patient 


Cross-Reference: 


14. Visiting and Attention to Patients 
15. Malpractice 

a. In General 

b. Knowledge and Skill Required* 

ec. Application and Use of Knowl- 

edge and Skill 

d. Competency and Relevancy of 
Evidence in Actions for Malprac- 
tice* 
Sufficiency of Evidence in Actions 
for Malpractice 
issues, Verdict, and Judgment 
Estoppel and Release of Liabil- 
ity 


Me 


a 


R 


PILOTS 
(No digests in this volume) 


PLEADINGS 


Pleadings in particular 
actions or by particular persons see par- 
ticular titles of actions and Executors 
and Administrators, Insane Persons, In- 
fants; pleas in abatement sec Abatement 


and Revival § 17, Criminal Law §& 20 
I. Complaint 
1. Filing and Service 
2. Joinder of Causes 
3. Contents and Statement of Cause 
a. Statement of Cause in General* 
b. Anticipation of Defenses 
4d. Verification 
5. Prayer for Relief* 
II. Answer 
6. Defenses in General. Form, and 
Contents 
7. Matters in Traverse or Denial 
8 Matters in Confession and Avoidance 
9. Dilatory Pleas 
JO. Counterclaims, Set-Offs, and Cross 
Complaints* 
11. Verification 
HI. Reply and Subsequent Pieadings 
12. Office and Scope 
13. Form and Contents 
IV. Demurrer 
14. To Jurisdiction of the Court 
15. For Failure of Complaint to State 
Cause of Action 
i6. For Misjoinder of Parties and Causes 
17. Statement of Grounds, Form, and 
Requisites* 
18. Defects Appearing on Face of Plead- 
ing and Speaking Demurrers* 
19. Time of Filing Demurrer and Waiver 
of Right to Demur* 
20. OMice and Effect of Demurrer* 


*Digests in this volume. 
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PLEADINGS—Continued 


VV. Amendment of Pleadings 


21. Amendment before Trial 

22. Amendment during Trial* 

23. Amendment after Judgments Sustain- 
ing Demurrer* 


VE. Issues, Proof, and Variance 


24. In General: Allegation without 


Proof, Proof without Allegation 


25. Questions and IJIssues Raised by 
Pleadings 
26. Variance between Allegation and 
Proof * 
VII. Motions Relating to Pleadings (Mo- 
tions after verdict see Trial, Title X) 


27. Motions for Bill of Particulars or 
that Allegations be Made More Defi- 
nite and Certain 

28. Motions for Judgement on the TDPlead- 
ings* 

29. Motions to Strike Out* 

VHE. Defects and Waiver 
30. Waiver of Defects 
31. Aider hy Verdict or Judgment 
PLEDGES 
Cross-Reference: Pledges by banks to se- 
cure deposits see Banks and Banking 


Cross-Reference: 


£$ 7a; pledges to bank to secure loans see 
Banks and Banking 9%; right of pledgee 
of note to maintain action thereon see 
Bills and Notes § 21 

(No digests in this volume} 


PRINCIPAL AND AGENT 


Brokers see Brokers; in- 


surance agents see Jnsurance, Title TIT 


1. The Relation 
1. Distinetion between This and Other 
Relationships 
2. Creation and Existence 
3. Representation of Two Parties by 
Agent 
4. Termination of the Relationship 
Il. Mutual Rights, Duties, and Liabilities 
5. Execution of Agency 
6. Compensation of Agent 
HI. Rights and Liabilities as to Third Per- 
sons (Principal’s liability for negligent 
driving of agent see Automobiles §& 24) 
’. Evidence and Proof of Agency 
8. Powers and Authority of Agent (Of 
corporate agents see Corporations 
§ 20, Banks and Banking §$ 6. Munic- 
ipal Corporations § lle: liability of 
principal for wrongful acts of agent 
see hereunder § 10) 
9, Notiee and Knowledge of Agent (In- 
Surance agents see Ensurance § 11) 
10. Wrongful Acts of Agent (Rule that 
where one of two innocent parties 
must suffer loss it must be horn by 
person first reposing confidence in 
wrongdoer see Estoppel § 6e) 
11. Undisclosed Agency 
PRINCIPAL AND SURETY 
Cross-Reference: Contracts to make good 


loss of damage sustained by acts of 
others as well as party indemnified see 
Indemnity; contracts to make good Ioss 
or damage sustained by acts of principa!} 
debtor but not third persons see Guzar- 
anty: bonds of executors and administra- 
tors see Executors and Administrators; 
bonds of guardians see Guardian and 
Ward 
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PRINCIPAL AND SURETY—Continued 


I. Execution, Requisites, and Validity of 
Surety Bonds 
1. In General 
2. Execution 
3. Form and Contents in General 
4. Statutory Provisions 
II, Construction, Operation, and Effect 
5. Bonds of Public Officers and Agents 
a, In General* 
b. Renewals and Subsequent I3onds 


G6. Bonds of Private or Corporete Off- 
eers and Agents 
7. Bona@s for Public Construction 


8, Bonds for Private Construction 


III. Satisfaction, Cancellation, and Dis- 
charge of Surety 
9, Compromise and Settlement 
Notice and Cancellation under Terms 
of the Contract 
. Payment and Discharge of Surety 
2, Waiver and Discharge of Surety 


IV. Rights and Remedies of Surety 
13. As to Creditor 
14, As to Principal 
15. As to Cosecurity 
¥. Actions on Bonds 
16. Provisions of the Contract 
Time of Notice and Claim 
17. Parties and Pleadings 
, Competency of Judgment against 
Principal in Establishing Liability of 
Surety 
Issues, Verdict, and Judgment 
Summary Proceedings on Bonds 


um to 


PROCESS 
Cross-Reference: Waiver of process by 
general appearance see Appearance § 2h 
I. Nature and Validity 
1. Forms and Reyuisites 


2. Issuance 
8. Defective Process and Amendment* 


II, Service of Process (Service in actions 


against infants see Infants § 138; in 
lunacy inquisitions see Insane Persons 
§ 2) 


4. Personal Service 

a. On Individuals 

b. On Domestic Corporations 
5. Service by Publication 


6, Service by Publication and Attach- 
ment 

7. Service on Foreign Corporations by 
Service of Secretary of State 

8, Service on Foreign Insurance Com- 


panies by Service on Insurance Com- 
missioner 
9. Service on Fraternal Associations 
10. Service on Nonresident Automobile 
Owners* 
11. Proof of Service 
12. Defective Service 
Ill, Warrants and Criminal Process (Arrest 
see Arrest) 
13. Requisites and Validity 
14. Issuance 
IV. Abuse of Process (Prosecutions insti- 
tuted without probable cause and with 
malice see Malicious Prosecution; arrest 
on void process see False Imprisonment) 
15. Nature and Essentials of Right of 
Action 
16. Actions 


PROFANE LANGUAGE 
(No digests in this volume) 


———_. 





*Digests in this volume. 


INDEX, 





re TS 





PUBLIC OFFICERS 


Cross-Reference: Include matters relating 
to public offices generally; county officers 
see Counties, Title II; municipal officers 


see Municipal Corporations, Title IIT: 
election of officers see Elections; par- 
ticular offices see Register of Deeds, 
Clerks of Court, Sheriffs, Attornevr- 
Ceneral, ete. 
(No digests in this volume) 
QUIETING TITLE 
(No digests in this volume) 
QUO WARRANTO 
1. Nature and Grounds of Remedy* 
2. Proceedings 
RAILRDADS 
Cross-Reference: As common carriers see 
Carriers; Federal I=mployers’ Liability 


wAct see Master and Servant, Title V 


I. Rights in and Regulation of Property 
and Facilities 

Stations 

Rights of Wavy 

Rolling Stock 

Sales, Leases, and Contracts 


Operation 

5. Duty to Operate 

6. Statutory and Municipal Regulations 
as to Speed and Warnings 

Statutory and Municipal Regulation 
of Crossings and Underpasses 

8. Accidents to Trains 

9 Accidents at Crossings* 


wm OO 1D HA 


II, 
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10. Injuries to Persons on or Near 
Track* 

11, Accidents at Underpasses* 

12. Fires 

13. Companies Liable 


Parties and Process 


. RAPE 
(No digests in this volume) 


RIOT 
(No digests in this volume) 


RECBIVERS 

Cross-References: Receivership of insolvent 
corporations see Corporations, Title VI; 
receivership for insolvent banking corpo- 
rations see Banks and lLDanking, Title 
IV; right of receiver to appeal see Ap- 
peal and Error § 5; receivership for 
mortgaged property pending foreclosure 
see Mortgages 30g 


I. Receivership to Preserve Property Pend- 
ing Litigation or to Apply Property to 
Specific Judgment 
1. Nature and Grounds of the Remedy* 
2, Proceedings and Appointment of Re- 

ceiver 

Right of Debtor to Execute Bond to 

Prevent Receivership 

Powers and Duties of Receiver 

Execution of Orders 

‘ Accounting, Settlement, and Commis- 

sions 

Receivership of Insolvents 

7. Nature and Grounds of the Remedy 

8. Proceedings and Appointment of Re- 
celver 

J. Title and Possession of Property 

Management and Operation of Prop- 

erty 

. Sales and Conveyences 
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RECEIVERS—Continued 


Claims 

a. Filing and Proof of Claims 

b. Claims Valid against Receiver 
c. Priorities 

. Actions 

. Costs and Charges of Receivership 
. Accounting and Compensation 

. Tiiabilities on Receivership Bonds 


12. 


RECEIVING STOLEN GOODS 
(No digests in this volume) 


REFERENCE 


I. Nature and Grounds of the Remedy 
1. Voluntary Reference 
2. Compulsory Reference 
8. Pleas in Bar 
4. Effect of Reference 


If. Proceedings before Referee 


5. Notice and Hearings 

6. Evidence 

7. Report 

8. Exceptions and Preservation of 


Grounds of Review 
Ill. Review of Report under Consent Ref- 


erence 
9. Duties and Powers of Court in Gen- 
eral 


10, 
Ut. 


ae 


Setting Aside and Rereference 
Remund for Additional Findings 
AtHhrmance and Modification 
Affirmance 

I¥. Trial upen Exeeptions under Compul- 


sory Reference 
18. Right to Jury Trial 


and 


14. Questions of Law and of Fact 

15. Introduction of Proceedings before 
Referee 

16. Competency of Evidence Aliunde 


Proceedings 
“17. Verdict and Judgment 


¥. Costs and Commissions 
18. Items of Cost, Amount, 
ance 
19. Commissions of Referee 
20. Taxing of Costs and Persons Liable 


and AHlow- 


REFORMATION OF INSTRUMENTS 


Cross-Reference: Cancellation of instru- 
ments for fraud see Cancellation of In- 
struments: reformation of insurance con- 
tracts see Insurance § 14 


I. Nature and Grounds of Right of Action 
In General 
Mistake Induced by Fraud 
Mutual Mistake 
Mistake of Draftsman* 
Defenses and Waiver 
Reformation 
II, Proceedings and Relief 

6. Parties 

7. Pleadings 

8. Burden of Proof* 


Se Sl OD et 


of Right to 


5, Competency and Relevancy of Evi- 
dence* 

10. Sufficiency of Evidence* 

11. Issues and Verdict 

12. Judgment and Relief as Between 


Original Parties 
Title, Rights, and Remedies of Third 
Persons* 


REGISTERS OF DEEDS 
(No digests in this volume) 
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REMOVAL OF CAUSES 


I. Nature and Grounds of Right to Re- 
moral 
1. Nature of Right and Statutory Pro- 
visions in Genera] 
2, Actions and Proceedings Removable 
3. Diverse Citizenship in General 
4. Separable Controversy and Fraudu- 
lent Joinder 4 
a, Determination of whether Con- 
troversy is Separable* 
b. Determination of Issue of Fraud- 
ulent Joinder*® 
5. Jurisdictional Amount 


II. Effect of Removal and Subsequent Pro- 
ceedings 
6. Effect of Removal! 


- 


be 


in General 
Remand and Subsequent Proceedings 
in State Court 


ROBBERY 
(No digests in this volume) 


SALES 


Cross-Reference: Conditional sates see 
Chattel Mortgages and Conditional Sales; 
sales of fertilizer see Agriculture, Title 
TII; sales of automobiles and warranties 
and manufacturer and distributor see 
Automobiles, Title ITI 


TI. Requisites and Validity 
1. Parties 
2. Agreement 
3. Consideration 
4. Modification and Rescission 


II. Performance or Breach 
d. Title and Possession of Seller 
6h. Condition and Quality of Goods and 
Right of Buyer to Reject 
7. Payment of Purchase [Price 
& Breach by One Party as Exeusing 
Performance or Tender by the Other 


HII. Construction and Operation of Contract 
9. Genera) Rules of Construction 


10. Time and Place of Performance 

11. Transfer of Title as Between the 
Parties 

12. Rights and Remedies of Third Per- 
sons 


lV. Warranties 
13. Contract Provisions as to Notice 
Return of Defective Part 


and 


14. Express Warranties 

15. Implied Warranties 

16. Warranties tn Sale by Sample 

17. Parties to Warranties: Manufacturer, 


Retailer, and Buyer 
V. Remedies of Seller 


18. Stoppage in Transitu 

19. Action for Purehase Price 

20. Action for Recovery ot Goods 

21. Action for Damage for Loss of Profit 


. Resale and Action for Difference in 
Contract Price and Sale Price 

VI. Remedies of Buyer 
23. Recovery of Purchase Price 


°4, Actions for Breach of Contract 
25. Actions or Counterclaims for Breach 
of Warranty* 
SCHOOLS 
J. Private Schools 


1. Establishment and Operation 
2. Tuition and Fees and Accomma- 
dations* 


Il. 


A. 


hk. 


C, 


1). 


3 
i. 


Public 


INDEX. 


SCHOOLS—Continued 


Schools 
School Districts 
3. Hstablishment, Enlargement, and 
Consvlidation 
4, Special Charter Districts 
», Special Tax Districts 
Government and Officers 
fe" State Supervision and Control 


7. County Boards and Superinten- 
dents 
S. District Boards and Officers 
Duty and Authority to Maintain 
Schools 


! In General 


10. Requirement that at Teast One 
School be Maintained in Each 
District 

li. Iindergartens 

12, High Schools 

18. Junior Colleges 

School Property 

14. Selection of Sehool Sites 

15, Deeds and Conveyances 

16, Title to VDroperty 

Contracts and Supplies 

Tv. Form and Requisites of Con- 
tracts 

1S. Ttems and Anthority to Purchase 

19. Insurance and Repairs 

20. Requirement that Ttems Be 
Budgeted 

21. Actions ol Contracts 

Teachers and lMtinployecs 

2, Eleetion, Appointment, ard 
Tenure 

28. Compensation 

School Budgets and State Aid 

24. AMlaking out and Submission of 
Budget . 

25. Revision and Adoption 

26H. Form and Contents of Budget 

27. State Aid 

Fiscal Management and Debt (Consti- 
tutional Requirements and Restric- 


tions on Taxation see Taxation, Title 
T; Assumption of debt by county see 


Counties § 10) 
28. Requisites and Validity of Bonds 
in General 
29. Jssuanece of Bonds 
30, Taxes and Assessments 
381. Supplement] Levies 
82. Assumption of Bonds or In- 
(lebtedness by County 
SEALS 
(No digests in this volume) 
SEDUCTION 
]. Nature and Elements of the Crime 
1, Definition and Elements of the Oft- 
fense'k 
2. Intercourse 
8. Innocence and Virtue of Proseecutrix 
4. Promise of Marriage 
hb. Subsequent Marriage as Defense 
Hl. Prosecution and Punishment 
6, ludietinent 
7. Competency and Relevaney of Evi- 
dence 
S. Sufficiency and Requisites of Support- 
ing Testiinony* 
9. Sufficiency of Evidence and Nonsuit* 
10. Instructions 
li. Verdict and Judgiment 





*Dieests in this volume, 


re ee 


eas Sa 





SHERIFFS 
(No digests in this volume) 


SIGNATURES 
(No digests in this volume) 


SPECIFIC PERFORMANCE 
Contracts Specifically Enforceable 
. Intervention of Rights of Third 
Parties* 
3. Waiver and Detzenses 
4. Proceedings and Relief 


ie 
2 


STATE 
Cross-Referenee: Full faith and credit to 


Cross-Reference; 


I. 


judgments of other states see Constitu- 
tional Law, Title "N; conflict of laws 
and jurisdiction of State and Federal 
Courts see Courts, Title III: conflict of 
laws and jurisdicticns of eourts of this 
and other states see Courts, Title IV: 
division of governmental powers between 
legislative, executive, anit judicial 
branches see Constitutional Law, Title 
III; political subdivisions of the State sec 
Municipal Corporations, Counties: State 
Hospital for Insane see Insane ASYlums; 
State schools see Schools; State officers 
and hoards see particular titles of offices 


and boards, except Insurance Commis- 
sioner see Insurance, Title I, Commis- 


sioner of Banks see Banks and Banking 
§ 2 and Title 1V 
(No digests in this volume) 


STATUTES 
Table of statutes con- 
page 61, Constitutionality 
of statutes as exercise of 
police power see Constitutional Law, 
Title IV, as affecting personal and civil 
rights, iminunities, and class legislation 
see Constitutional Law, Title V. us vio- 
luting due process see Constitutional 
Law, Title VI, as affecting vested rights 
see Constitutional Law, Title VII, as 
affecting obligations of eontraect see Con- 
stitutional Law, Title VIII, as violating 
colminerce clause see Constitutional Law, 
Title N. as violating constitutional guar- 
antees of person accused of crime seer 
Constitutional Law, Title XT: validity of 
particular statutes see particular heads: 
Statute of Frauds see Frauds, Statute of; 
Statute of Jimitations see imitation of 
Actions 


strued see 
and validity 


Enactment, Requisites, and Validity in 

General 

1. Constitutional 
actment 

~ Constitutional Inhibition against Pas- 
siyee of Special Acts* 

3. Form and Contents: Vague and Con- 
tradictory Statutes* 

4. Procedure to Test Validity 

Construction and Operation 

o General Rules of Construction *® 

fh, Construction in Regard to Constitu- 

ticnality* 

Isifective Date of Statutes 

Criminal Statutes* 


Requirements in En- 


re 


8 


| 
| Ui. Repeal and Revival 


¥. Repeal by Enuactiment 

10, Repeal by Implication and Consiruc- 
tion 

11, Revival of Former Statute by Repeal 
of Subsequent Statute 


INDEX. 





SUBROGATION 
Cross-Reference: Subrogation by insurer 
paying loss see Insurance $$ 24e, 42, 51 


1. Nature and Grounds of Remedy* 
2, Operation, Enforcement, and Effect 


SUPERSEDEAS AND STAY BONDS 


Cross-Reference: Appeal bonds see Appeal 
and Error § Ii; bonds to prevent re- 
ceivership see Receivers § 3, bonds in par- 
ticular proceedings see Claim and De- 
livery, Injunctions, and specific heads 

(No digests in this volume) 


TAXATION 
I. Constitutional Kequirements and Restric- 
tions 
1. Uniform Rule and Diserimination* 
2. Classification 
a, Of Trades and Professions 
b. Of Property 
e. Juicense and Vrivilege Taxes 
3. Limitation on Tax Rate and on Tfii- 
crease of Indebtedness 
4. Necessity for Vote* 
5. Public Purpose 
§. Taxes Lending Credit of State te 
Person, Firm, or Corporation 
7. Interstate Commerce* 
s. Confiseatory Taxation 
4, Tax on One Community for Benefit 
of Another (Assumption of school 
district debts by county see Counties 
§ in) 
10. Patent Rights 
Ll. Form and Requisites of Bond Issues 
11. Formal Requisites 
12. Denominational Amounts and 
ANCE 
III. Definition of and Distinetions Between 
Kind of Taxes 
138. Property Taxes 
14. lExcise, License, and Franchise Taxes* 
15, Sales and Transfer Taxes 
16. Poll Taxes 
i. INcome Taxes 
ts. Inheritance and Estate Taxes 
1V. Property Exempt for Taxation 
19. Property of State and Political Sub- 
divisions* 
20. Property of Charitable and 
tional Institutions* 
21. Funds and Property 
Payment of Veterans’ 
and Insurance* 
22. Personnl Property Exemptions 
23. Real Property Exemptions 
VV. Levy and Assessment 
24. Situs of Property for 
Taxation*® 
25. Listing Levy and Assessment of Per- 
sonul Property * 
25. Listing Levy and Assessment of Real 
Property 
27. Levy and Assessment of Corporate 
Franchise and Excess 
2S. Levy and Assessment of Inheritance 
Taxes 
29, Levy and Assessment of Income Taxes 
30. Levy and Assessment of Franchise 
Sales, License, and Excise Taxes* 
Vi. Lien and Persons Liable 
31. Tax Liens on Personalty* 
22) ‘Bax Liens of Realty and 
Liable 
a, Date of Attachment of Lien 
b. Liability of Mortgagor and Mort- 
gragee and Purchaser at Fore- 
closure 


Tssu- 


Educa- 


Derived from 
Compensation 


Purpose of 


Persons 


—_— ee = 
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TAXATION—Continued 


ec. Grantor and Grantee 
da. Life Tenant and Remainderman 
33. Priorities 


VIE. Collection, Payment, 
and Subrogation 
34. Duties and 
Officiais*® 

35. Transactions Operating as 
and Discharge 

36. Payment by Third Persons and Right 
of Subrogation to Tax Lien 

VIGIL, Remedies for Wrongful Levy or Col- 
lection 
37. Enjoining Levy or Collection*® 
38. Recovery of Tax Paid under Jrotest 


and Discharge 
Authority of Collecting 


Payment 


IX. Sale of Property for Taxes 


39. Sale of Personalty 
40. Sale of Realty 
a. Sales and Certificates 
b. Foreclosure of Certificates. Notice 
and Parties 
c, Limitations 
41. Redemption 
42. Tax Deeds and Titles 


X, Forfeitures and Penalties 


43. For Failure to 
Taxation 
44. Schedule of Discounts and Penalties 


List Property for 


TELEGRAPH COMPANIES 
(No digests in this volume) 


TELEPHONE COMPANIES 
(No cigests in this volume) 


TENANTS IN COMMON 

Estates by entireties see 
Husband und Wife, Title IV; right to 
partition and proceedings for partition 
see Purtition; tenant may not hold ad- 
versely to cotenants see Adverse Posses- 
sion § Ja 

(No digests in this volume) 


TORTS 


Particular torts see Neg- 
ligence, Trespass, Assault, False Impris- 
onment, and other particular titles of 


torts; Hability of particular persons or 
persons in particular relationships see 
infants, Title III, Municipal Corpora- 


tions, Title 1V, Corporations § 25, Parent 
and Child. Railroads, Carriers, Automo- 
biles, and other particular heads 


I. Nature and Elements of Torts in General 
1. Definition of Torts 
2. Distinction Between Torts and Breach 
of Contract (Election of remedies 
between see Election of Remedies 
§ 3) 
3. Distinction Between Torts and Crimes 
Ii. Joint Torts (Concurring negligence see 
Negligence § 6; primary and secondary 
negligence see Negligence § §; interven- 
ing negligence see Negligence § 7) 
4. Determination of Whether Tort is 
Joint or Separable 
+». Liabilities of Tort-Feasors to Person 
Injured 
i. Right to Contribution Among Tort- 
Feasors* 
Iii. Release from Liability and Covenants 
Not to Sue 
7. Definition and Distinctions Between 
Release and Covenants Not to Sue 
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TORTS—Continued 


8. Execution and Validity of Release or 
Covenant 
a. Fraud 
b. Duress 
ec. Acceptance of Benefits and Rati- 
fication of Release or Covenant by 
Person Injured 
%. Effect of Release or Covenant Not to 
Sue on Liability of Cofeasors 
a. Effect of Release* 
b. Effect of Covenant Not to Sue 
ec. Estoppel or Waiver of Right to 
Set Up Release as Defense* 


TRESPASS 


Limitation of nections for 
see Limitation of Actions § 6 


Trespass Upon Realty 

. In General 

-. Trespass by Personal Acts 

3, Trespass Where Original Entry Was 


Lawful 

4. Encroachment of Buildings and Struc- 
tures 

5. Trespass by Discharge of Water 
Through Drains or Gutters 

6. Pollution of Air or Water 

7. Actions 

Trespass to the Person and Forcible 

Trespass 

8, Nature and Essentials of Right of 
Action* 

9. Actions 


III. Criminal Trespass 


Cross-Reference: 


I, 


II, 


II. Reception of Evidence 


IN 


10. Nature and Elements of the Offense 
11. Prosecution and Punishment 


TRESPASS TO TRY TITLE 
(No digests in this volume) 


TRIAL 


Trial of criminal prosecu- 
tions see Criminal Law, Title VIII; trial 
of particular actions see specific heads 


Time of Trial, Notice, and Preliminary 
Proceedings 

Notice and Calendars 

Call of Cases 

Nonsuit for Failure to Appear (De- 
fault judgments see Judgments, Title 
TIT) 

4, Continuance 


Order, Conduet, and Course of Trial 
Course and Procedure in General 
Conduct and Acts of Court 

Argument and Conduct of Counsel* 
Conduct and Acts of Parties and Wit- 
nesses 

9, Conduct and Acts of Spectators 

10. Outside Interference or Disturbance 
11. Consolidation of Actions for Trial 

12. Allowing Jury to Visit Locus in Quo 


(Competency of 


Woke 
ee 


-10, OF 


Evidence see Evidence) 

18. Order of Proof 

14. Objections and Exceptions (Necessity 
therefor to preserve right to review 
see Appeal and Error § 6) 

. Motions to Strike Out 

16. Withdrawal of Evidence 

17. Admission of Hvidence for Restricted 

Purpose 


", Province of Court and Jury 


18, In General 


*Digests in this volume. 
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IX. Verdict 


X. Motions 


INDEX. 
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TRIAL—Continued 


18. In Regard to Evidence 
20. Questions of Law and of Fact 





V. Nonsuit (Sufficiency of evidence in par- 


ticular actions see particular heads; 
Weight of evidence cther than for pur- 
pose of determining its sufficiency for 
jury see Evidence, Tithe XIII; nonsuit as 
bar to subsequent action see Judgments 
§ 34: subsequent action deemed com- 
menced at time of institution of prior 
action nonsuited see Limitation of Ac- 
tions § 10) 
21. Time and Necessity of Making Motion 
and Renewal Thereof and Time of 
Rendition of Judgment Thereon* 


22. Consideration of lividence on Motion 
to Nonsuit* (Review of judgments 
on motions to nonsuit see Appeal and 
Error § 42) 

23. Contradictions and Discrepancies in 
Evidence* 

24. Sufficiency of Evidence 

25. Voluntary Nonsuit* 

VI. Directed Verdict and Peremptory In- 
structions 

26. Form and Distincions 


27. In Favor of Plaintiff or Party Having 
Burden of Proof 
28. In Favor of Defendant 


VII. Instructions 


29. Form, Requisites, 

a. In General] 

b. Statement of Evidence and Expla- 
nation of Law Arising Thereon 

c, Charge as to Burden of Proof 

. Conformity to Pleadings and Evidence 

31. Expression of Opinion by the Court 

32. Requests for Instructions*® 

33. Statement of Contentions, and Objec- 
tions Thereto* 

84. Objections and Exceptions* 

35. Additional Instructions and Redelib- 
eration of Jury 

86. Construction of Instructions and Gen- 

eral Rules of Review* (Harmless error 

in instructions see Appeal and Error 

§ 43) 

Issues 

. Form and 

General® 

Conformity 

dence 

39. Tender of Issues 

40. Objections and Exceptions to Issues 


(Judgment verdict 

Judgments, Title VI) 

41. Return and Recording 

42, Polling Jury 

43. Acceptance or Rejection of Verdict hy 
the Court 

44. Impeaching Verdict. 


After Verdict (Motions ad- 

dressed to discretion riot reviewable see 

Appeal and Error § 87) 

45, Motions for Judgment Non Obstanti 
Veredicto 


and Sufficiency 


Sufficiency of Issues in 


38. to Pleadings and Evi- 


on see 


4§. Motion in Arrest of Judgment 

47. Motions for New Trial for Newly Dis- 
covered BEvidence 

48. Motions for New Trial for Misconduct 
of or Affecting Jury 

49, Motions to Set Aside Verdict as Being 
Against Weight of Evidence 

50. Motions for New Trial for Error of 
Law 

51. Setting Aside of Verdict by Court 


Ex Aero Motu 


INDEX. 


TRIAL—Continued 


XI. Trial by Court by Agreement (Submis- 
sion of controversy see Controversy With- 
out Action) 

52. Agreements and Waiver of Jury Tria! 
53, Hearings and Evidence 
54. Findings and Judgment 


TRUSTS 

Cross-Reference: Creation of trust estates 
by will see Wills § 33d; transfer of prop- 
erty as security for debt sce Mortgages, 
Chattel Mortgages; trusts created by 
agreement of cestui to buy in property at 
foreclosure for benefit of trustor see 
Mortgages § 40; adverse possession by 
trustee see Adverse Possession 3 4th 

I. Express Trusts (Liability of trust estates 
to execution under judgment see Execu- 
tion § 2) 


1. Creation and Validity 

2. Appointment and Tenure of Trustee* 

8. Removal of Trustee 

4. Incapacity of Trustee and Appoint- 
ment of Successor 

5. Control, Management, and Preserva- 
tion of Trust Estate* 

6, Sale and Reinvestment of Trust Prop- 
erty 

7. Income and Profits 

&. Construction and Operation 


a. In General*# 


b. Title and Rights of Respective 
Parties 
c. Merger of Legal and Baquitable 


Titles* 

d. Spendthrift Trusts 

e. Active Trusts 

f. Passive Trusts 
G. Revocation of Trusts 
. Bxecution of Trusts 
Termination of Trust 
of Trustee* 
Accounting, Settlement, and Compen- 
sation of Trustee 


and Discharge 


13. Liabilities on Bonds 
II. Resulting and Constructive Trusts 
14. Definition and Distinctions Between 


Resulting and Constructive Trusts 
. Acts and Transactions Creating Re- 
sulting or Constructive Trusts 
. Right to Follow Proceeds of Trust 
Property in Hands of Trustee 
. Title and Rights of Transferees of 
Trustee 
. Actions to Hstablish 
a. Parties 
b. Pleadings 
c. Burden of Proof* 
ad. Competency and 
Evidence 
e. Sufficiency of Evidence and Non- 
suit 
f. Instructions 
g. Verdict and Judgment 


Relevancy of 


USURY 
Cross-Reference: Enjoining foreclosure for 
usury see Mortgages § 30d 
1. Statutory Provisions and Exceptions 
in General 
2, Contracts and Transactions Usurious 
3. Parties Chargeable or Liable*¥ 
4, Parties Who May Sue 
5. Joinder of Claim for Usury with De- 
mand for Bquitable Relief 
. Waiver and Estoppel* 
Forfeitures 
Penalties 


GO -1 & 
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USURY—Continued 
9. Actions 
a. Pleadings 
b. Burden of i’roof 
ec. Evidence 
d. Instructions 
e. Issues, Verdict, and Judgment 


VENDOR AND PURCHASER 


I. Requisites and Validity of Contract (Ne- 
cessity that contract be in writing see 
Frauds, Statute of, § 14) 

1. Capacity of Parties 
2. Agreement 

3. Consideration 

4. Fraud and Duress 


Tf. Construction and Operation of Contract 
d, Options 
6. Time of Conveyance* 
7. Instullments and Payment of Pur- 


chase Price 

8. Description and Amount of Land 

9. Appurtenances and Improvements 

0. Conditions and Juimitations on Agree- 
ment to Convey 


Ili. Rescission and Abandonment 
11. By Agreement of Parties 
12. Bs Vendor 
13. By Purchaser 


lV. Performance of Breach 
14. Faiture of Title in Vendor 


15. Defects and Encumbrances on Title 
16. Quantity of Land and Appurtenances 
17. Possession and Time of Conveyance 
18. Payment of Purchase Price 

1!. Breach of One Party as BExcusing 


Tender or Performance on Part of 
Other Party 


V. Remedies of Vendor 
20. Recovery of Iand 
of Contract 
21. Action for Purchase Money 
22. Action for Damages for Breach 


VI. Remedies of Purchaser (Claim for bet- 


terments see Betterments § 2) 
O90 


and Cancellation 


33. Specific Performance* 
24. Recovery of Purchase Money Paid" 
25. Damages for Breach of Contract 

VII. Title and Rights of Third Persons 
26. Purchasers with Notice 
27. Bona Fide Purchasers without Notice 
28. Remedies Against Vendor When Con- 


vevance Is Set Asice 


VENTE 
Cross-Reference: Venue in habeas corpus 


proceedings see Habeas Corpus § 4 
1. Residence of Parties 


2. Transitory Actions by Nonresidents 

8. Actions Involving Realty 

4, Actions Affecting Judgment of An- 
other County 

5. Actions Against Public Officers or 
Political Subdivisions 

6. Actions Against Corporations 

i. 


Objections to Venue and Waiver of 

Right to Object 

Change of Venue 

a. Motions for Change of Venue as 
Matter of Right* 

b. For Convenience of Parties or 
Witnesses 

c« For Prejudice 


K 


WAREHOUSEMEN 
(No digests in this volume) 
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WATERS AND WATERCOURSES 


Cross-Reference: Damage to land from 
municipal sewerage plants see Municipal 
Corporations § 16; trespass from dis- 
charge of water from gutters see Tres- 
pass § 5; trespass from pollution of air 
or water see Trespass § 4; drainage see 
Drainage Districts 


I. Natural Streams 
1. Riparian Rights in General 
2. Diversion and Diminishing Flow 
3. Pollution* 


II. Surface Waters 
4. Mutual Rights of Contiguous Lanéd- 
owners in General 
5, Alteration of Natural Drainage 


ITI. Dams and Ponding Water (As consti- 
tuting taking of private property under 
eminent domain see Eminent Domain 
§ 2) 

6. Damages from Ponded Water 

7. Sudden Release of Ponded Water 

8. Operation and Cleaning Stream Bed 
9, Maintenance and Condition of Dam 

Acquisition of Easement by Prescrip- 

tion 

. Acquisition of Easement by 

of Permanent Damage 

. Actions for Damages 


Payment 


WILLS 
Cross-Reference: Appointment, powers, and 
duties of executor see Executors and Ad- 
ministrators; gifts in expectancy of death 
see Gifts 


I. Nature and Kequisites of Testamentary 

Disposition of Property in General 

1. Distinction BRetween Wills and Other 
Instruments* 

2, Testamentary Capacity 

3. Testamentary Intent 

Contracts to Convey (Liability of estate 

upon quantum meruit for services ren- 

dered deceased see Executors and Ad- 

ministrators § 15d) 

4. Requisites and Validity 

5. Actions 

6. Measure of Damages 


III. Statutory Wills 
7. Signature of Testator 
8. Attestation and Subscribing Witnesses 


1V. Holographic Wills 
3. Handwriting of Testator 
10. Deposit Among Valuable Papers 


Vv. Nuncupative Wills 
11. Imminence of Death 
12. Reduction to Writing 


VI. Revocation of Wills 
13. Revocation by Testator 
14. Revocation by Subsequent Marriage 


VII. Probate in Common Form’ (Probate 
jurisdiction see Clerks of Court § 4) 
15. Proof of Will and Probate Proceed- 
ings 
16. Effect of Probate and Attack of Pro- 
ceedings 


VIEE. Caveat Proceedings (Agreements for 
distribution of estate to prevent filing of 
oa see Executors and Administrators 

4) 
17. Nature of Caveat Proceedings 
18. Parties 
19. Pleadings 
20. Laches 


il 
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IX. Construction 


X, 


I, 


II 
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WILLS—Continued 


. Grounds of Attack 

a. Invalidity of Execution 

b. Mental Incapacity 

e. Fraud, Duress, and Undue 
ence 

22. Burden of Proof 

23. Evidence 

a, Competency 
General 

b. Kvidence on Issue of 
pacity * 

e. Evidence of Fraud, Duress, or Un- 
due Influence 


lnflu- 


and Admissibility in 


Mental Ca- 


24. Sufficiency of Evidence and Nonsuit 
25. Instructions 

26, Issues 

27. Verdict 

28. Judgment 

29. Costs and Attorneys’ Fees 

30, Operation and Effect of Judgment 


Setting Aside Will 

and Operation 
(Distribution of estate under 
agreements see Executors and 
trators § 24) 


of Wills 
family 
Adminis- 


31. General Rules of Construction* 
32. Presumption Against Partial Intestaeyv 
38. Eistates and Interests Created 

a. In General*® 

b. Under Rule in Shelley’s Case 

c. Vested and Tontingent Interests 

and Defeasible Fees* 

d. Estates in Trust* 

e. Annuities 

f. Devises with Power of Disposition* 
34. Designation of Devisees and Legatees 

and Their Respective Shares* 
35. Conditions and Restrictions 
386. General and Specific Legacies*® 
37. Demonstrative Legacies 
38. Residuary Clauses* 
39. Actions to Construe Wills* 


Rights and Liabilities of Devisees, Lega- 
tees, Surviving Wife, and After Born 
Children (Sale of land to make assets 
Executors and Administrators, Title 
40. 


Right of Wife to Dissent and Effect 


Thereof 


41. After Born Children 

42, Lapsed Legacies 

$3. Void and Forfeited Legacies 

44, Election 

45. Bequests Constituting Charge on Land 
46. Nature of Title and Rights of De- 


visees, Legatees, and Heirs* 

. Right of Action Against Third YPer- 
son for Inducing Testator Not to De- 
vise or Bequeath Property* 


WITNESSES 
Attendance and Compensation (Power of 
Industrial Commission to compel attend- 
ance see Master and Servant § 50) 
1. Subpoena and Service 
2. Compelling Attendance (Continuance 
for absence of witnesses see Triul § 4, 
Criminal Law § 44) 
8. Compensation (Taxing fees 
of costs see Costs) 
Competency of Witnesses (Credibility of 
wiinesses and competency of corroborat- 
ing and impeaching testimony see Evi- 
dence. Title IV, Criminal Law §§ 41, 42) 
4, Age 
5. Mentality * 
i. Atheism 


as item 


INDEX. 


ABATEMENT AND REVIVAL. 
§ 9. Identity of Actions. 

The court’s findings of fact upon a plea in abatement on the ground of a 
prior action pending that the partics are not identical nor the actions substan- 
tially alike and his denial of the plea upon his findings will not be disturbed 
ohn appeal when the findings are supported by the record and evidence before 
him. Baushar v. Willis, 52. 

§ 16. Actions Involving Legal or Domestic Relationships. 

An action to set aside a decree of absolute divorce abates upon the death 

of defendant husband wnless at the time of his death he owned property, 


owned property at the time of his death, his refusal to submit the issue of 
whether the husband then owned property is net erroneous, and his holding 
asa matter of law that the action did not abate is without error. Poole v. 
Poole, 536. 
817. Pleading Matters in Abatement. 

A special plea in abatement must ordinarily be made before pleading to the 
merits: otherwise, the right to file sueh plea is waived. Po0dle +. Poole, 536. 


ACTIONS. 


83. Wrongful Act: Damnum Absque Injuria, 

In a suit instituted by carriers by rail against carriers by truck to enjoin 
the promulgation of lower rates by defendants, plaintiffs held not entitled to 
the relief sought in the absence of allegations setting forth the invasion of 
some property right. defendants having the right under the applicable statute 
to lower rates at will, and the alleged prospective injury to plaintiffs’ business 
being damuum absque injuria by way of fair competition against which the 
law does not protect. Votor Service cv. RAR. BR. 36. 

§ 7. Actions in Tort and on Contract. 

Held: This was an action to establish a parol trust and not an action to 

enforce a contract. Winton rv Linder Co., 422, 


ADVERSE POSSESSION, 
$ 4a. Hostile Possession by Tenant in Common. 

Rule that tenant in common cannot hold adversely to cotenants held inappli- 
cable to facts of this case. Orens v. Luncber Co., 504. 
$ 4f. Hostile Possession by Widow Against Heirs. 

Where dower is not allotted. widow's registered deed in fee is sufficient 
ouster and notice te heirs. OGirens vc. Launder Ca, O04. 
$ 8. Disabilities. 

Whether possession was taken during Hfe of ancestor held determinative, 
since heirs’ disabilities would net stop running of statute if it began to run 
ugainst ancestor. Caskey v. West, 240, 
$19. Sutficiency of Evidence, Nonsuit, and Directed Verdict, 

Evidence that plaintiffs had been in possession for twenty years adversely 
to defendant fefd for jury. Orrens oe, Lander Co, 504. 


ANIMALS. 
$1. Ownership and Right to Recover for Death of or Injury to Animals. 
Dogs constitute a species of property, and the owner may maintain an action 
for the negligent injury of his dog. the right of action existing when the injury 
is caused by the negligent operation of an antomobile as well as when it results 
from other forms of negligence. Jones vr. Craddock, 4380. 
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$2. Judgments Appealable. 

An appeal from a judgment sustaining a plea in bar is not premature. 
Yerys v. Ins. Co., 442. 

This appeal from the refusal of the court to set aside an order of the clerk 
for the examination of an adverse party under C. 8., 900, is held not prema- 
ture, the appeal presenting the question of whether plaintiff’s affidavit upon 
which the order was made states facts sufficient to constitute a cause of 
action. Bohannon v. Trust Co., 679, 


§ 8a. Parties Entitled to Appeal. 

Where judgment is entered on appeal to the Superior Court granting defend- 
ants a new trial, they are not entitled to be heard on their appeal to the 
Supreme Court unless and until reversible error has been made to appear on 
plaintiff’s appeal. Trust Co. 7. Greyhound Lines, 298: Williams v. Bus, Ine., 
400. 

§ 3b. Death and Substitution of Parties in Supreme Court. 

Where a party dies pending appeal, his personal representatives will be 

made a party by order of the Court. Rule 3%. Bank v. Tozey, 470. 


§ 6d. Exceptions to Findings of Fact or Judgments on Findings. 

An exception to the failure of the eourt to find certain facts deemed mate- 
rial by a party will not be considered unless the party has aptly requested the 
court to make such findings, and the mere tender of judgment and exception 
to the court’s refusal to sign same is insufficient for this purpose. Stone »v, 
Comrs. of Stoneville, 226. 

In an action tried by the court by agreement, an exception to the judgment 
presents the single question of whether the findings of fact are sufficient to 
support the judgment. Shuford v. Building & Loan Asso., 287. 

A sole exception to the judgment rendered presents the single question of 
whether the judgment is supported by the findings of fact, and the judgment 
will be affirmed when it is regular upon its face and is supported by the 
findings, Dennis vo. Redmond, 780. 

An exception to the signing of the judgment limits the appeal to the suffi- 
ciency of the coneessions and findings to support the judgment. Gettys v. 
Blanton, 836. 


§ 6f. Parties Entitled to Complain and Take Exception. 

An exception taken by one defendant to the charge of the court on an issue 
relating solely to the other defendant’s liability and in no way affecting the 
interest of the excepting defendant, will not be considered. Tirylor v. Rierson, 
185. 


§ 8 Theory of Trial in Lower Court. 

An appeal will be determined in accordance with the theory of trial in the 
lower court. Afinton v, Lumber Co., 422; Mercer v. Williams, 456. 

Where defendant does not move for nonsuit in the court below, but the case 
is tried upon the theory of defendant’s violation of implied warranty, defend- 
ant’s contention on appeal that in no event could plaintiff recover will not be 
considered, but the appeal will be determined on the theory of trial in the 
lower court as to whether defendant is liable for breach of implied warranty. 
Keith v. Gregg, 802. 

§ 10d. Effect of Failure to File Exceptions and Countercase, 

Where appellant duly makes out and serves his statement of case on appeal 
within the time allowed, and appellee fails to except and file countercase, 
appellant’s statement of case becomes the “case on appeal.” CC. S., 648. 
Abernethy v. Burns, 6386. 
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APPEAL AND ERROR—Cointinued, 
§ 12. Pauper Appeals. 

The requirements of the statute regulating appeals i forma pauperis are 
mandatory and jurisdictional, C. S.. 649. and where the affidavit fails to aver, 
as required by the statute, that appellant is advised by counsel learned in the 
law that there is error in matter of law in the decision of the lower court, the 
appeal must be dismissed, nor is there authority for granting an appeal upon 
such affidavit. Lupton v. Hawkins, 658, 

Where the jurisdictional affidavit for leave to appeal in forma pauperis fails 
to aver that appellant is advised by counsel learned in the law that there is 
error of law in the judgment. C. S.. 649, the affidavit is fatally defective and 
the appeal must be dismissed, and the defect may not be cured by an addi- 
tional affidavit filed after the expiration of the five days prescribed by the 
statute. or one filed after the date for docketing the appeal. Berwer v. Ins. 
Co., STA. 
$ 21. Matters Not Appearing of Record Deemed Without Error. 

Where the charge of the lower court is not in the record, it will be pre- 
sumed that the court correctly charged the law applicable to the facts in the 
ease. Willer v. Wood, 520: Matthews uv. Cheatham, 593: Faun «. Baumrind, 
650: Parks v. Allen, 668. 

§ 22. Conclusiveness and Effect of Record. 

Where appellee does not except and file countercase to appellant’s statement 
of case on appeal, appellant’s statement of case, having become the “case on 
appeal.” imports verity, and the Supreme Court is bound thereby. Abernethy 
vo. Burns, 636. 

§ 25. Waiver of Exceptions by Failure to Assign Same as Error. 

Where a ruling of the court upon one of the econelusions of law is not 
assigned as errer upon appeal to the Supreme Court, the judgment in accord- 
ance with the ruling will be affirmed without consideration. Buncombe 
County v. Cain, 166. 
$ 29. Abandonment of Exceptions by Failure to Discuss Same in Briefs. 

Kixceptions not discussed in appellant’s brief are deemed abandoned. Rule 
of Practice in Supreme Court No. 28. Hicks v. Nivens, 44; Taylor v. Rierson, 
185; Texas Co. uv. Busabeth City, 45-4. 

8 37b. Matters Reviewable Upon Appeal from Discretionary Orders and 
Judgments. 

An order making additional parties upon a proper amendment of the com- 
plaint is within the discretionary power of fhe trial court and is not review- 
able. Wilmington v. Board of Education, 197. 

Where the court finds no facts and gives no reasons for his action in setting 
aside the verdict, it will be presumecl on appeal that he set aside the verdict 
in the exercise of his discretionary power, which is not subjeet to review. 
Jones v. Ins. Co., 559. 

A motion, mide in writing before time for answering expires, that certain 
paragraphs of the complaint be stricken out under C. 8., 537, is made as ¢ 
matter of right, and the court’s order granting the motion is reviewable even 
though the order recites that the motion was allowed in the court’s discretion. 
Poovey v. Hickory, 680. 

§ 37d. Verdict of Jury. 

The verdict of the jury upon contlicting evidence is conclusive on appeal. 

Kirby v. Stores Corp. 808: Poxier v. Ballance, 832. 
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APPEAL AND ERROR—Continued. 
8 37e. Matters Reviewable Upon Appeal from Judgments on Findings of 
Fact. 

Findings of fact on plea in abatement will not be disturbed when supported 
by evidence. Baushar v. Willis, 52. 

Where the parties have waived trial by jury and have agreed that the court 
Inay find the facts, the court’s findings, when supported by competent evidence, 
are conelusive and not reviewable on appeal. Creices v. Crews, 217; Hill v. 
Lindsay, 694. 

Where a receiver of the estate of a deceased clerk of court is authorized 
and directed by the court to hear claims against the estate of the clerk and 
the sureties on his official bond, the findings of fact made by the receiver in 
regard to a claim embraced in the order are conclusive on appeal to the 
Supreme Court when the findings are supported by competent evidence and 
are approved by the conrt. Buncombe County ve. Cain, T66. 

§ 38. Presumptions and Burden of Showing Error. 

The burden is on appellants to show error.—-Hicks v. Nivens, 44. 

Where the Supreme Court is evenly divided in opinion, one Justice not 
sitting, the judgment of the lower court will be affirmed without becoming a 
precedent. Broten v. Assurance Society, 825; Ferrell v. Ins. Co., 881; Gott 
v. Ins. Co., 882. 

§ 39.) Prejudicial and Harmless Error in General. 

A new trial will not be awarded for error which is not material or preju- 
dicial. Wilson v. Casualty Co., d85, 

§ 42. Harmless Error in Admission or Exclusion of Kividence., 

The exclusion of testimony, if erroneous, is rendered harmless when the 
same witness is thereafter allowed to testify to the same import on redirect 
and cross-examination., Albritton v. Albritton, 111, 

Plaintif’s objection to the testimony of defendant’s witness cannot be sus- 
tained when plaintiff elicits the same evidence from the witness on cross- 
examination. Neith v. Gregg. S02. 

Where the record does not show what the evidence excluded would have 
been, an exception to its exclusion cannot be sustained, since it cannot be 
ascertained if its exclusion was prejudicial. Power Co. v. Cross, 844. 

An exception to the admission of testimony cannot be sustained when similar 
evidence is admitted without objection. Power Co. v. Cross, S44. 

§ 43. Harmless and Prejudicial Error in Instructions. 

An erroneous instruction upon a defense raised by the answer and sup- 
ported by defendant’s evidence eannot be held harmless npon defendant’s 
wppeal upon plaintiff's contention that the error was immaterial because de- 
fendant’s evidence was insufficient to support the defense. Wright v. Grocery 
Co., 462. 

§ 45a. Review of Findings of Fact. 

Where no evidence is set forth in the reeord, it will be presumed on appeal 
that the court’s finding of fact was supported by sufficient evidence. Wagner 
uv. Really Corp., 1. 

In this action certain defendants moved to set aside the judgment for non- 
service of summons upon their evidence that in fact no service had been had, 
although the officer's return showed service, and defendants requested the 
court to find the facts. The court denied the request, and refused the motion 
of such defendant to set aside the judgment. Held: The presumption that the 
court found facts suticient to support his judgment does not prevail in the 
faee of a request for findings refused by the court, and the cause will be 
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remanded for findings of fact sufficient to enable the Supreme Court to review 
the questions of law involved, Dunn tr. Wilson, 493. 
§ 45b. Review of Orders on Motions to Strike Out. 

Ordinarily, the refusal of a motion to strike out will not be disturbed on 
appenl when the questions involved can be better determined on fhe trial by 
ruings on the evidence. CC. S8., 587. Scott vu. Bryan, 478. 
$ 45ce. Review of Judgments on Motions to Nonsnit. 

Upon appeal from judgment granting defendant’s motion to nonsuit, the 
Supreme Court will examine the evidence to determine whether it was of 
sufficient probative force to be submitted to the jury. considering the evidence 
in the light most favorable to plaintiff. Jones vr. Craddock, 429: Abernethy 
ane Burns, 636. 

§ 45g. Review of Constitutional Questions. 

The constitutionalify of a statute will not be determined on appeal, even 
when properly presented, when there is also presented some other ground upon 
which the appeal can be decided. S. v. Ellis, 166, 
$ 46. Questions Necessary to Determination of Appeal, 

Where rights of parties are determined by holding on one exception, other 
exceptions need not be considered. Ins. Co, v. Stinson, 69. 

Where a new trial is awarded on one exception, other exceptions relating to 
mmatters which may not arise upon a subsequent hearing need net be consid- 
ered. Trust Co. v. Greyhound Lines, 298: Bank v. Robertson, 486: Hardy v. 
Dahl, 580. 

Where it is determined on appeal that plaintiffs were properly nonsuited in 
aceordance with the contentions of one defendant, the contentions of other 
defendants, presented as a further bar of recovery by plaintiffs against them, 
need not be considered. Hill v. Fertilizer Co., 417. 

Where it is determined on appeal that an issue of wanton negligence sub- 
mitted was not supported by the evidence, alleged error in the judgment of 
the court relating to plaintiff’s right to execution against the person of defend- 
ant based upon the jury’s answer to the issue, need not be considered. Turner 
v. Lipe, 627. 

§ 55, Jurisdiction and Proceedings in Lower Court After Remand. 

The decision of the Supreme Court on a former appeal constitutes the law 
of the case. and may not thereafter be attacked in subsequent proceedings. 
George v. RL RS. 

AVPPHRARANCE. 
$1. Special Appearance. 

A defendant has the right to make a special appearance and move to dismiss 
the action for want of jurisdiction. Lindsay v. Short, 287. 


ARREST ON CRIMINAL CHARGES. 


Sib. Right of Officer to Make Arrest Without Warrant. 

Otficer, acting in good faith with reasonable grounds to believe suspects have 
committed felony may make arrest without warrant. Hicks v. Nivens, 44. 

Officers attempting to make an arrest without a warrant outside the district 
in which they are authorized to arrest without a warrant are lable in dam- 
ages for wrongful assault in shooting plaintiff’s tire in order to stop him. 
Martin v. Roud, 662. 

ASSAULT AND BATTERY. 

S 1. Klements and Essentials of Right of Action. 

Employer held liable to customer for ubusive language and threats shouted 
at customer in her doorway by collecting agent at street curb, which produced 
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ASSAULT AND BATTERY—Continued. 
fright resulting in miscarriage when agent had knowledge of customer’s 
advanced pregnancy. Kirby v. Stores Corp., 808. 
§ 10. Sufficiency of Evidence. 
Evidence held sufficient to be submitted to the jury on question of guilt of 
one of defendants on charge of simple assault. 8S. v. Smith, 68. 


ASSIGNMENTS FOR BENEFIT OF CREDITORS. 


8 6. Transfers by Debtor Within Four Months of Assignment. 

A judgment duly rendered by a court of competent jurisdiction against a 
debtor assigning his property to a trustee for the benefit of creditors is not a 
transfer or conveyance of property by the assignor, although the judgment is 
rendered within four months prior to the assignment to the trustee, and the 
judgment is not a preference prohibited by C. S., 1611, and will not be declared 
void upon suit of the trustee. Pritchett v. Tolbert. 644. 

§ Zc. Liens and Priorities. 

Where a valid judgment is rendered within four months prior to an assign- 
ment for benefit of crediters by the judgment debtor, and execution is issued 
thereon and personal property of the debtor levied upon prior to the registra- 
tion of the deed of assignment, the Judgment is a lien upon the personal prop- 
erty levied upon prior to the title of the trustee in the deed of assignment. 
Pritchett v. Tolbert, 644. 

ATTACHMENT. 
§ 4. Property Subject to Attachment. 

The interest of the cestui que trust in a spendthrift trust is not subject to 
attachment, C. §8., 798, ct seq., since by express provision of C. S., 1742, the 
property is not liahle for the debts of the cestui que trust in any manner. 
Ohinnis v. Cobb, 104. 

8 14. Attachment of Lien and Priorities. 

Plaintiff attached property which had belonged to defendant’s mother prior 
to her death. Thereafter, within one year after the death of defendant’s 
mother, the will was probated in the county, which will devised the property 
in trust for defendant under a spendthrift trust. Held: Defendant took 
nothing as heir at law of her mother, and her interest in the land under the 
spendthrift trust was not subject to attachment, and the fact that the attach- 
ment was attempted to be levied prior to the probate of the will created no 
lien on the land. Chinnis v. Cobb, 104, 


AUTOMOBILES. 


§ 8. Due Care in Operation in General. 

The driver of an automobile may not escape liability for the injury to a 
dog in the street by relying exclusively upon the dog’s ability, through agility 
and celerity, to avoid being struck, but the rule of the reasonably prudent man 
under the circumstances will be applied. Jones v. Craddock, 429. 

§ 9. Attention to Road. 

Evidence held sufficient to be:submitted to jury on question of negligence in 
failing to keep proper lookout. Taylor v. Rierson, 185. 

§ 11. Passing Vehicles on Highway. 

The evidence disclosed that the car owned by the corporate defendant and 
operated by the individual defendant was parked on the hard surface of the 
highway, in daylight, that plaintiff turned his car to the left to pass the 
parked car when he saw another car approaching from the opposite direction. 
apprehended he could not pass the parked car without hitting the oncoming 
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car, turned back to the right and was unable to stop before hitting the parked 
car. Held: Coneeding defendants were negligent in parking the car on the 
hard surface in violation of C. S., 2621 (66). the evidence discloses contribu- 
tory negligence of plaintiff as a matter of law in attempting to pass the parked 
car without first ascertaining that he could pass the car in safety. WeNair 
v. Kilmer & Co., 65. 

Driver must ascertain that left side of road is clear before driving to the 
left to pass cars going in same direction. Joyner v. Dail, 663. 

§ 12a. Specd on Highway in General. 

The driving of an automobile upon a highway at a speed in excess of forty, - 
five miles per hour is not negligence per se or as a matter of law, but only 
prima facie evidence that the speed is unlawful under the provisions of 
ch. 311, sec. 2, Public Laws of 1985. S. vo. Webber, 187; Frum v. Baumrind, 
650. 

Jury must find that truck’s attachment was trailer as defined by statute 
before applying speed limit of thirty miles per hour. SN. 7. Brooks, 273. 

§ 12c. Speed at Intersections and Bridges. 

Under C. S., 2616, 2618, it is negligence per se to drive a car at a speed in 
excess of 15 miles per hour in traversing an intersecting highway when the 
driver’s view is obstructed one hundred feet therefrom, and the amendment, 
ch. 3, Public Laws of 1935, reducing the distance from one hundred feet to 
fifty feet has no retroactive effect. Hinshaw v. Pepper, 578. 

Driving into obstructed infersection at speed in excess of 15 miles per hour 
is negligence per se. Turner v. Lipe, 627. 

§ 14. Parking and Parking Lights. 

Stopping on highway for fraction of minute because of wrecked cars ahead 
on highway held not parking in violation of statute. Stallings ». Transport 
Co., 201. 
$17. Skidding. 

The mere fact of skidding is insufficient to establish negligence on the part 
of the driver of an automobile, but where the skidding is caused by the negli- 
gent operation of the car, the driver is liable for injuries resulting therefrom. 
Taylor v. Rierson, 185. 

§ 18b. Willful and Wanton Negligence. 

Evidence that defendant drove his car into an obstrueted intersection at a 
speed in excess of fifteen miles per hour, although sufficient to establish negli- 
gence per se, is insufficient to support an issue relating to wanton negligence. 
Turner v. Lipe, 627. 

§ 18c. Contributory Negligence. 

Testimony held not to disclose contributory negligence, as matter of law, on 
part of twelve-year-old plaintiff, who was hit by speeding car when he skated 
into infrequently used street while playing. Hollingsworth v. Burns, 40. 

Fvidence held to disclose contributory negligence of plaintiff in attempting 
to drive past defendant’s parked car.- McNair v. Kilmer & Co., 65. 

Held: Plaintiff’s evidence shows contributory negligence of his intestate as 
2a matter of Jaw in driving at an unlawful speed at the intersection, under 
the statutes in force at the time of the accident, and that intestate took a 
chance and lost, and defendant’s motion to nonsuit was properly granted. 
Hinshaw v. Pepper, 573. 

Motion to nonsuit for that plaintiff’s own testimony showed contributory 
negligence held correctly denied when plaintiff’s testimony is conflicting on 
the issue. Matthews v. Cheatham, 592. 
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§ 18d. Intervening Negligence. 

Held; Fvidence failed to show intervening negligence, since driver's negli- 
gence was active and not passive. Taylor v. Rierson, 185. 

§ 18g. Sufficiency of Evidence of Negligence. 

The evidence favorable te plaintiff tended to show that defendant’s intes- 
tate was driving his car at a speed of forty-five miles per hour along a wet 
street in heavy traflic in a thickly populated residential section of a city when 
the car skidded fifty feet and careened to the left over the center of the 
street and hit another car going in the opposite direction, resulting in the 
injuries in suit. Held: The evidence was sufficient to be submitted to the 
jury on the question of whether the skidding of the car was caused by its 
negligent operation by defendant’s intestate. Taylor v. Ricrsan, 185. 

The evidence disclosed that the car in which plaintiff was riding as a guest 
skidded approximately fifty feet and careened to the left so that its left front 
wheel was about seven feet over the center of the street when it struck the 
car driven by defendant, that defendant was driving his car on the right side 
of the street at about twenty miles per hour, but that he conld have seen 
that the car in which plaintiff was riding was out of control, and that he 
could have avoided the collision by turning three feet further to his right, 
there being about seventeen feet between his car and the right curb. Held: 
The evidence was sufficient to be submitted to the jury upon plaintiff’s allega- 
tions that the driver of the car failed to keep a proper lookout, and was 
driving in wv reckless manner in view of the conditions of the street and the 
surrounding circumstanees. Ibid. 

Evidence that plaintiff’s dog was standing in the street about seven feet 
from the curb and was attentive to and had started to move toward his mis- 
tress, who was standing on the sidewalk and had attracted his attention and 
caused him to stop as he was crossing the street by yelling a warning to the 
driver of an on-coming car, that the driver of the car was then two hundred 
feet away and could have easily observed the situation, that the street was 
broad and free of traffic, but that the driver of the car, without slackening 
speed or turning to the left to avoid hitting the dog, ran over and killed the 
dog near the right curb, is held sufficient to be submitted te the jury on the 
issue of the driver’s negligence, and not to show contributory negligence as a 
matter of law on the part of the oWner of the dog. Jones v. Craddock, 429. 

Conflicting evidence as to the identity of defendant as the driver of the ear 
inflicting the negligent injury in suit raises a question for the jury. Jbid. 

Evidence of defendant’s actionable negligence in traversing intersection Aeld 
sufficient fer jury. Matthews v. Cheatham, oe. 

Hvidence that defendant drove his car into an intersection of highways at 
a speed in excess of 15 miles per hour when his vision of the intersecting 
highway was obstructed by growing corn, and that his speed was a proximate 
cause of the accident in suit, is sufficient to overrule his motion as of nonsuit, 
speed in excess of 15 miles per hour, under the cireumstances, being in viola- 
tion of statute, C. S., 2618, and constituting negligence per se. Turner v. Lipe, 
627, 

Isvidence that the driver of a truck, in attempting to pass cars going in the 
same direction, pulled out in the center of the road and hit the ear which 
plaintiff was driving in the opposite direction, causing damage to the car and 
injury to plaintiff, is held sufficient to be submitted to the jury on the ques- 
tion of the actionable negligence of the driver of the truck. N. C. Code, 2621 
(55) (a). Joyner v. Dail, 668. 
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$ 19. Right of Action for Injuries in General. 

The “gross negligence” rule does not apply in this jurisdiction to actions by 
n gratuitous guest to recover from the driver for injuries sustained in a col- 
lision. Taylor v. ierson, 185. 

§ 20a. Contributory Negligence of Guest in General. 

Conflicting evidence as to whether plaintiff’s intestate knew the general 
reputation of the driver of the car as reckless and incompetent and addicted 
to drink when intestate got junto the car as such driver’s guest is held to raise 
un issue of fact fer the jury on the question of intestate’s contributory negli- 
gence, Tuylor v. Caudle, 60. 
$ 21. Parties Liable to Guests and Passengers. 

The complunt alleged that a piece of timber from a bridge over the corpo- 
rite defendant’s tracks struck and killed intestate when the car in which he 
was riding as 2 guest was driven inte the side of the bridge, that the driver 
of the ear was intoxicated and was driving at an excessive speed, and that the 
bridge was allowed to remain with broken guard rails projecting in a manner 
hazardous to the traveling public, and that the corporate defendant had prior 
knowledge of its condition, and that intestate’s death was proximately caused 
by the concurrent. negligence of the driver and the railroad company. Held: 
The complaint states a cause of action against defendants as joint tort-feasors. 
entitling plaintiff to maintain an action against either or both, and the corpo- 
nte defendant’s demurrer on the ground that it appeared from the facts 
alleged that the negligence of the driver of the car was the sole proximate 
cause of the injury was properly overruled. Smith v. Sink, S15. 

Evidence held to disclose that negligence of driver was sole proximate 
cause of aceident at railroad crossing, and railroad company’s motion te 
nonsuit was properly granted. Rose v. R. R., S34. 
$ 23. Liability of Owner for Driver’s Negligence in General. 

Svidence that the owner of an automobile permitted a person to drive the 
ar Who was a reckless and incompetent driver and given to the habitual and 
excessive use of liquor is held sufficient to be submitted to the jury on the 
issne of the owner’s negligence in permitting such person to drive his car. 
Tautlor wv. Candle, 60. 

In order for the owner of an automobile to be held liable for injury inflicted 
by a person to whom he had loaned the car, the injured person must show, 
in «addition to the fact of ownership. that the person to whom the car was 
loaned was reckless and incompetent, and that the owner had knowledge of 
this fact. Cook v. Stedman, 345. 

§ 24a. Liability of Owner for Negligence of Agents and Employees in 
General, 

In order to hold an employer liable for the negligent driving of his em- 
ployee, plaintiff must establish not only the fact of employment. but also that 
the employee, at the time of the collision, was engaged in the performance 
of some duty incident to his employment. Terry vc. Montgomery Ward Co.. 
Sel. 

§ 24c. Competency and Sufficiency of Evidence That Driver Was Acting 
in Scope of Employment. 

Evidence held for jury on issue of whether employee was acting within 
scope of employment at time of accident. Miller v. Wood, 520. 

§ 25. Family Car Doctrine. 

The evidence disclosed that the feme defendant was driving a car owned 

by her daughter, but that the daughter was a minor and used the car 
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only with the consent of her parents, that all members of the family used 
the car, which was kept in a garage with two other cars belonging to the feme 
defendant’s husband, and that he listed and paid taxes on the car in his own 
name, secured or attempted to secure insurance thereon in his name, and 
furnished gasoline and paid repair bills thereon. that at the time of the 
accident the fente defendant had gone for a dress belonging to her daughter 
and was going to bring her daughter home from work, and that after the 
accident the husband had title to the ear placed in his name, is held sufficient 
to show that the husband controlled and maintained the ear as a ‘family car.” 
and the evidence was correctly submitted to the jury on the issue of his 
liability under the doctrine. WVattheas vu. Cheatham, 592. 

§ 29. Drunken Driving. 

Statute prohibiting operation of vehicle by person under influence of intoxi- 
eants imports motion of the vehicle and does not embrace holding vehicle 
still by putting foot on brake. S. vo. Hateher. 55. 

In absence of evidence that owner knew driver was intoxicated, owner may 
not be held criminally liable. S. 7. Creech, 700. 

Conflicting evidence as to whether defendant was drunk at the time held 
for jury. 8S. v. Stancell, 843. 

§ 80. Passing Standing School Buses. 

N. C. Code, 2618 (b), requiring motor vehicles to stop before passing a 
school bus standing on the highway applies to passing a school bus from either 
direction, from the rear or from the front. S. +. Webb, 350, 

§ 31. Negligence of Defendant. 

Evidence that defendant was driving his cnr at a speed of from 50 to 55 
miles per hour, on or near the center of the highway. when he collided with 
another car, resulting in the death of the driver thereof, is held sufficient to 
overrule defendant’s motion to nonsuit in a prosecution for manslaughter. 
although defendant introduces evidence in sharp conflict: but an instruction 
that the driving on the highway at such speed was negligence per se is error 
entitling defendant to a new trial. S. r. Webber. 187. 


BANKRUPTCY, 
§ 10. Effect of Discharge on Liability of Codebtors of Bankrupt. 
The discharge in bankruptey of the maker of a note does not affect the 
liability of an endorser of the note before delivery. Juther +. Lemons, 278. 


RANKS AND BANKING. 


§ 5c. Powers of Reserve Banks. 

Where a note executed by the makers for a valid debt is rediscounted by 
the payee bank, the makers cannot complain that the note was not subject to 
rediscount under the Federal Reserve Act. only the Federal Government being 
in a position to complain that a reserve bank exceeded the powers conferred 
upon it by the Government. Bank v. Duffy, 598. 

§ 8a. Duties and Liabilities in Payment of Checks. 

Depositor must notify bank of forgeries within sixty days from receipt of 
hank’s statement by depositor’s authorized agent. Fuel Co. v. Bank, 244, 

Evidence held not to disclose that corporation was negligent in failing to 
discover forgeries of its bookkeeper. Jbid. 

§ 10. Rediscounting. 

Where a national bank acts in its own interest in rediscounting a note with 

a Federal Reserve Bank, knowledge of the national bank of matters not 
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BANKS AND BANKING—Continued. 
nppearing upon the face of the note which render it ineligible for rediscount, 
is not imputed to the reserve bank. Bank v. Duffy, 598. 


§ 18. Claims and Priorities. 

The foundation of a benevolent society selected a bank tv act as custodian 
of its funds, agreeing that the bank acting as custodian should receive a 
stipulated sum annually for its services and should treat the funds like other 
siuvings deposits, the foundation retaining control over the funds and receiving 
interest thereon. At the time the bank became insolvent and closed its doors, 
the funds were represented by certificates of deposit. Held: The foundation 
is entitled to prove its claim against the bank for the deposit as a common 
claim, but is not entitled to a preference thereon. Masonic Foundation v. 
Hood, 67. 

Property bequeathed to a bank to be held by it in trust and used by it in 
the education of testatrix’ grandson, und balance remaining to be paid him 
upon his majority, is held to entitle the grandson to a preference in the bank’s 
assets upon its insolvency upon his majority, no part of the fund having been 
used for his education. Brookshire v. Hood, 581. 

The preferred claim of a nonresident against an insolvent bank is not 
barred because not filed until three and a half years after his majority and 
six years after its receivership, when the nonresident had no notice, actual or 
constructive, of the bank’s receivership until the time of filing claim, and an 
uction thereon begun before the expiration of ninety days from the rejection 
of the claim can be maintained. Ibid. 


§ 27. Distinction Between Merger and Consolidation. 

A national bank, in order to effectuate its agreement with certain State 
hanks for a consolidation, transferred all its assets, with the approval of the 
Comptroller of the Currency, to a State bank incorporated for that purpose, 
and thereafter the national bank was duly dissolved. The State banks in- 
volved in the agreement, with the approval of the Commissioner of Banks, 
transferred all their assets to one new State bank, and each of the constituent 
State banks was dissolved and ceased to exist as a corporation. Held: The 
new State bank was created as a result of a consolidation rather than a 
merger, since none of the constituent banks remained in existence, but each 
was dissolved to form a new corporation. Braak v. Hobbs, 379. 


§$ 29. Operation and Effect of Merger or Consolidation. 

A bank created as a result of the consolidation of constituent banks succeeds 
to all the rights, powers, duties. and liabilities of its constituent banks. N. C. 
Sode, 217 (p). Braak v. Hobbs, 379. 


BASTARDS. 


§ 1. Nature, Validity, and Construction of Bastardy Statutes. 

N. C. Code, 276 (a), making the parent’s willful neglect to support his 
illegitimate child a misdemeanor, does not violate due process of law or impose 
imprisonment but by the law of the land (14th Amendment to the Federal 
Constitution, Art. I, see. 17, of the Constitution of North Carolina), since the 
statute raises no presumption against a person aceused thereunder, the failure 
to support being evidence of willfulness, but raising ho presumption thereof, 
but to the contrary, the statute requires the State to overcome the presump- 
tion of innocence both as to the willfulness of the neglect to support the 
illegitimate child and defendant’s paternity of the child. 8S. v. Spillman, 271. 
§ 4. Procedure. 

It is not necessary to a prosecution for willful neglect to support an iHegiti- 
mate child that defendant’s paternity of the child should be first judicially 
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BASTARDS—Continued, 
determined, but the State must prove on the trial, first, devendant’s paternity 
of the child, and then his willful negleet or refusal to support the child. S. ». 
Spillman, 271. 
BETTERMENTS. 
$2. Claim of Betterments by Purchaser in Contvact to Convey. 

The vendor inv contract to convey represented to the purchaser that he had 
title to the land and agreed to sell upon payment by the purchaser of the 
contract price in installments, the contract providing that ir shoenld be void if 
the purchaser failed to make the payments as stipulated. The purchaser paid 
the first installments. went upon the land snd avade improvements thereon, but 
failed to make the last payments called for in the contraet. The vendor did 
not have title, and the purchaser was ousted by the holder of the good record 
title. Held: The purchaser is entitled to recover from the vendor the amount 
paid on the purehase priee. plus the value of the improvements, less the reason- 
able rental value of the property during the time the purchaser had possession, 
notwithstanding the provision for forfeiture. the vendor having induced the 
purchaser fo pay a part of the purchase price and make improvements under 
a contract which the vendor eoud not perform. WHoirles +. Watlace, 6038. 
$4. Good Faith in Making Improvements. 

In an action between the parties it was determined that the relation between 
plaintiff and defendant was in effect that of mortgagor and mortgagee, al- 
though the form of the instrument executed by plaintiff was a decd of trust, 
and under the presumption raised by the relationship a deed in fee thereafter 
executed by plaintiff to defendant was set aside. and judgment rendered for 
defendant for the amount of the debt coustituting a lien against the land. 
After the execution of the deed and prior to the institution of action defendant 
went into possession and made improvements on the land, aud this proceeding 
was instituted to recover the valne of such improvements against plaintiff. 
Held: In the action setting aside the deed in fee no actual fraud was proven 
against defendant. but the deed was set aside under the presumption raised by 
the relationship between the parties, and defendant is entitled to reeover 
against the plaintiff the value of the improvements under the doctrine that he 
who seeks equity must do equity. Hinton v. West, 712. 


BILL OF DISCOVERY. 
§ 3. Affidavit and Proceedings to Secure. 

An order for the examination of an adverse party under (. 8., 900, may be 
granted upon proper affidavit before the filing of a complaint. Bohannon x, 
Trust Co., 879, 

§ 4. Compelling Attendance. 

Order that answer be stricken out unless defendant, a resident of another 
state, should appear and be adversely examined held void as alternative. The 
order being void, the question of whether. upon the facts alleged and found by 
the court, the court had the power to order the individual defendant, who 
had moved to another state. to appear and to strike out the answer upon his 
failure to do so is not presented for decision, Magedorn vr. HWagedori, 164. 

8 6. Right to Introduce Examination at Trial. 

Where a party rends in evidence an examination of an adverse party had 
under the provisions of C. S.. S99, ct seq, he must read the whole of the 
examination, and the admission in evidence of the direct examination of such 
party while omitting the cross-oxamination is reversible error CC. S., 902. 
Eniloe tv. Bottling Co., 262. 
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BILLS AND NOTES. 
8 9d. Assignees and Holders for Collection. 

Whether volunteer paying note after matnrity was entitled to assignment 
or wherher note was discharged held dependent pom understanding of parties 
at the time. Shelton ov. Coda, 4d. 

§ 9c. Purchasers and Holders in Due Course. 

Mederal Reserve Bank discounting note of member bank without knowledge 
that note was secured by mortgage held holder in due course. Banke ov. Duff, 
DOS. 

§ 10b. Rights and Liabilities of Endorsers and Persons Secondarily Liable. 

Subsequent endorser fref@ liable ou check obtained by original holder by 
fraud and endorsed by him by forging name of payee. Weel r. Wayne, 426. 
817. Payment in General. 

Whether holder intended to sell notes to volunteer paying same after 
maturity Weld for jury under the evidence. Nreltor vw. Cody, 444. 

§ 26. Competency and Relevancy of Kvidence in Actions on Notes, 

Where a party denies that he endorsed the note sned on or authorized his 
signature thereto, evidence that he endorsed the original note. and that the 
note sucd on was exeented in renewal of the original note, is competent on 
the issue, Bark ov. Torey, 470. 
$27. Sullicicney of Evidence, Nonsuit, and Directed Verdict. 

Where party admits execution of note and fails to introduce evidence on 
aflirmative defense upon which he prays reformation, directed verdiet for 
holder is not error. Hagieston vr. Quinn, O66. 

Introduction of note with further evidence of its execution and cousideration 
entitles holder to go to the jury. although defendant introduces evidence that 
signature was a forgery. Parks ve Ale, GOS, 

§ 28. Voluntary Nonsuit, 

Since the bolder of a note may sue any or all persons severally liable 
thereon, C. S., 458, an endorser may not ittack for fraud a judgment entcred 
against him on the note in a suif maintained by the maker in his eapacity of 
ndininistrator of the holder, in which snit he takes a nonsiwit against himself 
ms Imvker of the note. Castleberry ve Sasser, 576. 


BOUNDARIES. 
81. General and Specific Descriptions. 

When the specific description by metes and bounds contained in a deed or 
deed of trust does not include land which it was the intention of the parties 
to the instrument fo convey, but sueh land is included in and is covered by : 
general description, the general and not the specific description will control, 
and the grantee in the deed. or the trustee in the deed of trust, aequires title 
to the larger tract embraced in the general description, Crees e. Crews, 217, 


BUILDING AND LOAN ASSOCTATIONS, 
$9. Claims and Priorities, 
Borrowing stockholder held not entitled to preference for amount paid on 
stock after limitation of association’s operations by Tnsuranee Commissioner, 
Shuford vr. Building & Loan Asso., 237. 


BURGLARY AND UNLAWPUL BREAKINGS, 
S99. Sufliciency of Evidence. 


Evidence that the house of the prosecuting withess was broken into by 
twisting the knob off the locked door and forcing the door open. that the time 
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BURGLARY AND UNLAWFUL BREAKINGS—Continued. 


was late at night, and that the prosecuting witness and his wife were asleep 
in the room entered, together with evidence that tracks in the freshly fallen 
snow were followed and led to defendant’s room in another house in a distant 
part of the city, where defendant was apprehended, is held sufficient to be 
submitted to the jury on the question of defendant’s guilt of burglary in the 
first degree. N. C. Code, 42382. 8. v. Oakley, 206. 


CANCELLATION OF INSTRUMENTS. 


§$ 12. Sufficiency of Evidence and Nonsuit. 

A hnonsuit is properly entered upon an interplea seeking to have certain 
instruments canceled for fraud when the parties seeking the relief fail to 
introduce any evidence that they were defrauded. Minton vu. Lumber Co., 422. 

ividence that plaintiff owed nothing on her car, but was induced to sign a 
conditional sales contract thereon securing a debt owed the dealer by plain- 
tiffs son, for which plaintiff was not liable, by false representations by the 
dealer’s agents that the writing was an application for insurance on the ear, 
and that plaintiff could not read the writing at the time because she did not 
have her glasses, is held sufficient to be submitted to the jury in plaintiff’s 
action for the cancellation of the writing for fraud. Hdney v. Motor Sales, 
569, 

CARRIERS. 
§ 4. Rates and Tariffs. 

Plaintiffs, carriers by truck, instituted this action against certain railroad 
companies and the Utilities Commissioner to enjoin the promulgation of lower 
rates on a certain product by defendant carriers and the acceptance of such 
rates by the Utilities Commissioner, in shipments from a designated terminal 
to other points within the State, alleging that the rates were unjustly dis- 
criminatory against other products over the same route and against products 
shipped from other termini in the State, and in violation of N. C. Code, 1112 
(1), and that such reduction in rates would tend to injure plaintiffs in their 
business of hauling the product in question by contract with shippers. Held: 
Plaintiffs allege no invasion of property rights entitling them to injunctive 
relief, since the alleged discrimination against other products over the same 
route and against other termini in the State would injure shippers having such 
other products for shipment over the same route and shippers having products 
for shipment from such other termini, and would invade no property rights of 
plaintiffs, and since the alleged prospective injury to plaintiffs’ business is by 
way of fair competition, against which the law does not protect, such injury 
being damnum absque injuria, defendant carriers being entitled to reduce their 
rates at will under ch. 184. sec. 16, Public Laws of 19388. Motor Service v. 
R. PR., 36. 


CHATTEL MORTGAGES AND CONDITIONAL SALES. 
§ 9a. Notice, Lien, and Priorities. 

The registration of a chattel mortgage in the proper county in this State is 
constructive notice of the lien in all states except those requiring registration 
therein in order to charge purchasers for value without notice who purchase 
the property after it has been removed to such state and brought to rest 
therein. Applewhite Co. v. Etheridge, 438. 

Purchaser for value without notice in state requiring registration therein 
held to take property free from chattel mortgage registered only in this State. 
Ibid. 
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CLERKS OF COURT. 
§ 2. Assistant Clerks. 

While the clerk of the Superior Court is a constitutional officer, the duties 
of clerks are prescribed by statute, with the exception of the duty to fill vacan- 
eles in the office of justice of the peace by appointment, and the Legislature, 
as creator of the statutory duties of clerks. may prescribe that such duties 
may be performed by assistant clerks, N. C. Code, 984 (a), et seg, ch. 82, 
Public Laws of 1921, and an attack upon the appointment of a guardian for 
in incompetent by an assistant clerk on the ground that the statute delegating 
the powers of clerks to assistant clerks is unconstitutional is untenable. Jv re 
Barker, 617. 

COMMON LAW. 
$8 1. Rule as to Parts of Common Law in Force in This State. 

So much of the common law as is not destructive of, repugnant to, or incon. 
sistent with our form of government, and which has not been repealed or 
abrogated by statute or become obsolete, is in full foree and effect in this 
jurisdiction. C. 8S., 970. 8S. e Hampton, 288. 

§ 2. Parts of Common Law Which Are in Force in This State. 

Common law rule that solicitation of another to commit a felony is a crime, 
even though the solicitation is without effect, is in force in this State. NS. v. 
Hampton, 288. 

Under the common law rule obtaining in this jurisdiction, a lessor is under 
no implied covenant to repair the premises, Wereer ve. Williams, 456, 


COMPROMISE AND SETTLEMENT. 


§ 2. Operation and Effect of Agreements. 

After the absence of insured for over seven years without being heard from, 
the beneficiary. who had kept the policy in force by paying premiums, agreed 
with insurer to accept the cash surrender value of the policy with the privilege 
of reopening the case in the event the beneficiary could ever prove insured 
died prior to the lapsing of the contract. ffeld: The compromise agreement 
precludes the beneficiary from reopening the case except upon proof of actual 
rather than presumptive death. Head wv. Ins. Co., 208. 


CONCEALED WEAPONS. 
§ 4. Warrant and Indictment. 

In this prosecution for carrying a concealed weapon, the warrant is held 
fatally defective in failing to embrace in the charge the essential element of 
the offense that the weapon was carried concealed by defendant off his own 
premises, the warrant itself excluding the charge that the weapon was car- 
ried off the premises by charging that defendant carried an unconcealed 
weapon off his premises. C. 8., 4410. NS. vr. Bradley, 290. 


CONSPIRACY. 
§ 6. Sufliciency of Evidence. 
Evidence held sufficient to be submitted to the jury on question of guilt of 
two of defendants on charge of unlawful conspiracy to assault the State’s 
witness. S. v. Smith, 63. 


CONSTITUTIONAL LAW. 
§ 6b. Power and Duty of Courts to Determine Constitutionality of 
Statutes. 
The courts have the power and duty to deelare an act of the General Assein- 
bly unconstitutional when the question is properly presented and the act is 
clearly unconstitutional. Glenn v. Board of Education, 525. 
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CONSTITUTIONAL LAW—Continued. 


Supreme Court will not determine constitutionality of statute when appeal 
may be decided on other grounds. S. v. Hilis, 166. 


§ 8. Regulation of Trades and Professions. 

Public Laws of 19385, ch. 66, sec. 11, providing that a licensed dentist who 
shall have retired, or who shall have moved to another state and thereafter 
returned to this State, shall stand and pass an examination by the State Board 
of Dental Examiners as to his proficiency in the profession of dentistry, and 
shall show good moral character, before issuance of license to resume practice 
in this State, is held constitutional and valid as an exercise of the police 
power of the State for the good and welfare of the people. Allen a. Carr, 518. 


§ 12. Monopolies and Exclusive Emoluments and Privileges. 

Act requiring second examination before issuance of license to resume prac- 
tice of dentistry Aeld not to deny equal protection of laws or to confer exelu- 
sive privileges. Allen v. Carr, 513. 

§ 13. Equal Protection, Application, and Enforcement of Laws. 

Act requiring second examination before issuance of license to resume prac- 
tice of dentistry held not to deny equal protection of laws or to confer exclu- 
sive privileges, Allen v. Carr, 518. 

§ 16. What Constitutes Due Process of Law. 

Yaxation of personalty of nonresidents having “business situs” in this State 
does not violate 14th Amendment of Federal Constitution. Wecklenburg 
County v. Sterchi Bros., 79. 

Street assessments made under charter provisions failing to provide notice 
und an opportunity to be heard to those assessed are void as violating due 
process of law, and may not be validated by curative acts cf the Legislature. 
Art, XIV, sec. 1, of the Federal Constitution, Art. I. sec. 17, of the State 
Constitution. Lexington v. Lopp, 196. 

§$ 18. Vested Substantive Rights and Titles, 

A statute requiring registration of a chattel mortgage in the state when 
the property, subject to a chattel mortgage registered in another state is 
removed to the state, in order to affect the rights of innocent purchasers for 
value without notice does not deprive the mortgagee of his rights in violation 
of the due process clause of the 14th Amendment to the Federal Constitution. 
Applewhite Co. v. Htheridge, 438. 

§ 20. Nature and Extent of Mandate Against Impairing Obligations of 
Contract in General. 

A statute in effect at the time of the execution of a contract cannot be 
suceessfully attacked as impairing the obligations of the contract, since in 
such instance the contract is presumed to have been made with reference to 
the existing law. Federal Constitution, Art. I. see. 10. Applewhite Co. wv. 
Etheridge, 4838. 

§ 21. Substantive Provisions of Contractual Obligations. 

See. 3 of ch. 275, Public Laws of 1933, providing that upon the purchase of 
the property at the foreclosure sale under the power contained in the instru- 
ment by the mortgagee, ‘cestui quc trust, or holder of the notes secured by 
the instrument, the mortgagor or trustor may resist recovery of a deficicney 
judgment by showing that at the time of the sale the property was worth the 
amount of the debt, is constitutional and valid and does not impair the obliga- 
tions of contract. since the statute recognizes the obligation of the debtor to 
pay his debt and the right of the creditor to enforce payment by action in 
accordance with the terms of the agreement, but provides merely for judicial 
supervision of sales under power to (he end that the price bid at the sale shall 
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not be conclusive as to the value of the property, and that the creditor may 
not recover any deficiency after applying the purchase price to the notes with- 
out first accounting for the fair value of the property in accordance with well 
settled principles of equity. Constitution of the United States, Art. I, sec. 10, 
Sth Amendment, i4th Amendment, sec. 1; Constitution of North Carolina, 
Art. I, secs. 7, 17, 35. Loan Corp. v. Trust Co., 29; Building & Loan Asso. 
v. Beul, 35. 

§ 27. Right to Jury Trial. 

Upon defendant’s appeal from judgment and sentence by the court after 
defendant had entered a conditional plea of guilty under ch. 28, Public Laws 
of 1933, the case will be remanded in order that a jury may pass upon defend- 
ant’s guilt or innocence in accordance with defendant’s constitutional right. 
S, v. Ellis, 170. 

§ 28. Right to Confront Accusers. 

Right to confront accusers includes right to cross-examination. S. v. Perry, 

796. 


§ 29. Right Not to Incriminate Self. 

An accomplice may not testify on direct examination to facts tending to 
incriminate defendant and at the same time refuse to answer questions on 
cross-examination relating to matters embraced in his examination-in-chief, 
and where he refuses to answer relevant questions on cross-examination on 
the ground that his answers might tend to incriminate him, it is error for the 
court to refuse defendant’s motion that his testimony-in-chief be stricken from 
the record, the refusal to answer the questions on cross-examination rendering 
the testimony-in-chief incompetent. N. C. Constitution, Art. I, sec. 11. 8S. vu. 
Perry, 796. 

§ 33. Due Process of Law in Conviction of Crime. 

N. C. Code, 276 (a), making the parent’s willful negleet to support his 
illegitimate child a misdemeanor, does not violate due process of law or impose 
imprisonment but by the law of the land (14th Amendment to the Federal 
Constitution, Art. I, sec. 17, of the Constitution of North Carolina), since the 
statute raises no presumption against a person accused thereunder, the failure 
to support being evidence of willfulness, but raising no presumption thereof, 
but to the contrary, the statute requires the State to overcome the presumption 
of innocence both as to the willfulness of the neglect to support the illegiti- 
mite child and defendant’s paternity of the child. S. v. Spillman, 271. 


CONTRACTS. 


§ 8. General Rules of Construction. 
Courts will generally adopt the construction given a contract by the parties 
thereto. Smith v. Thompson, 672. 
§ 25a. Forfeitures and Penalties Under Terms of the Instrument. 
Provisions in a eontract for forfeitures and penalties for its breach are 
abhorred by the law and are looked upon as evidencing bad faith and fraud. 
Knowles v. Wallace, 608. 


CORPORATIONS. 
$25. Liability for Torts. 

Plaintiff's evidence failed to show any organization of defendant corpora- 
tion at the time the alleged slander was uttered, or that the individual de- 
fendant was an incorporator, officer, or stockholder, although it did appear 
that the certificate of incorporation had been filed in the office of the Secretary 
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of State the day previous, C. S., 1116. Plaintiff’s evidence also failed to show 
the character of the individual defendant’s alleged agency, or that the corpo- 
ration impliedly authorized him to utter the slanderous remarks or thereafter 
ratified same. Held: The corporate defendant’s motion to nonsuit was prop- 
erly allowed. Britt v. Hovweell, 475. 
§ 41. Distinction Between Consolidation and Merger. 

Transaction held to constitute consolidation rather than a merger of con- 
stituent banks. Braahk v. Hobbs, 379. 


COUNTIES. 
§ 5. County Commissioners, 

Ch. 526, Public-Loecal Laws of 1935, providing that Cherokee County should 
be divided into three districts and that one county commissioner should be 
nominated and elected by the qualified voters of each of the districts, is 
constitutional as a valid exercise of legislative power over municipal corpora- 
tions, the General Assembly being given express power by Art. VII, see. 14, 
to change and modify the provisions of Art. VII, see. 1. relating to number 
and election of county commissioners. Watkins v. Board of Elections, 449. 

§ 10. Purposes for Which County May Contract or Assume Debt. 

County may assume indebtedness of its school districts whieh was contracted 
by them to maintain constitutional school term, and question of whether bonds 
of school district were necessary to maintenance of constitutional school term 
is for courts. Marshburn v, Broien, 331. 


COURTS. 
§ 2a. Appeals to Superior Court from County, Municipal, and Recorders’ 
Courts. 

A defendant in a eriminal prosecution is entitled to a trial de nove upon 
appeal from judgment of a recorder’s court, but his plea of guilty entered in 
the recorder’s court is competent evidence against him upon the trial in the 
Superior Court. S. v. McKnight, 57. 

Where error has been committed in the county court in instructing the jury 
on the issue of damages, the Superior Court, on appeal, has the diseretionary 
power to order a hew trial of the case instead of restricting the new trial to 
the issue of damages. Brown v. Lipe, 199. 

§ 2c. Appeals to Superior Court from Clerk. 

Where the clerk orders an executor to file final account and turn over the 
assets of the trust estate to itself as trustee, which order is made as a matter 
of law upon the facts found and not as a matter of discretion, the order is 
reviewable by the Superior Court upon appeal. Jn re Trust Co., 285. 


§ 7. Jurisdiction of County, Municipal, and Recorders’ Courts. 

When the judgment of a general county court is docketed in the Superior 
Court of the county it becomes a judgment of the Superior Court in like 
manner as transcripted judgments of justices of the peace, C. S., 1517, and the 
general county court has no further jurisdiction of the case, and may not 
thereafter hear a motion for the appointment of a receiver for the judgment 
debtor. N. C. Code, 860, 1608 (dd). Investment Ca. v. Piekelsiner, 41. 

General county court held without jurisdiction to appoint receiver fer judg- 
ment debtor whose property is situate outside the county. Ibid, 

§ 11. Conflict of Laws. 

Where property, subject to a chattel mortgage registered in this State, is 

removed to another state and there sold, the registration laws of such state 
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govern the rights of the purchaser, although action is instituted in this State 
by the mortgagee to recover the property upon the subsequent removal of the 
property here by the purchaser. pplewhite Co. v. Etheridge, 488. 


CRIMINAL LAW. 
8 1. Nature and Elements of Crimes in General. 

The solicitation of another to commit a felony is a crime, although the 
solicitation is of no effeet, and the crime is not committed, the common law 
rule being in effect and controlling. S. v. Hampton, 288, 

A statute prescribing that persons engaged in a cerfain business should 
obtain a license from the Commissioner of Revenue, but which does not pro- 
vide that failure to comply with its provisions should be a misdemeanor, nor 
impose any penalties, and which is separate and distinct from the general 
Revenue Act. is not a eriminal statute, and @ person refusing to comply with 
its provisions cannot be charged with crime. 8. v, Morrison, 117, 

82. Intent: Willfulness. 

Instruction defining ‘‘willfulness” as used in criminal statutes. SS, «. Coal 
Co., T42. 

§ 23. Same Offense. 

Under a special verdict the jury found that defendants had been tried for 
the murder of a certain person in an attempt to commit robbery, and had been 
acquitted, N. C. Code, 4614, and that the present indictment charged defendants 
with robbery with firearms from the companion of the person they were for- 
merly charged with killing, N. C. Code, 4267 (a), the two offenses having been 
cominitted at the same time, and evidence of guilt of one of the offenses being 
substantially the same as the evidence of guilt of the other. Held: The 
special verdict supports the court’s determination of the plea of former ac- 
quittal against defendants, the charges being for separate offenses committed 
against different persons. S. v. Clemmons, 207 N. C., 276, cited and distin. 
guished. S. v. Dills, 178, 

§ 27. Procedure and Determination of Plea of Former Jeopardy. 

Defendants entered a plea of former acquittal and refused to plead to the 
indictment until the plea of former acquittal had been determined. The trial 
court entered a general plea of not guilty and submitted the question of 
former acquittal to the trial jury. #feld: The trial court has discretionary 
power to have the same jury pass upon the question of former jeopardy under 
a general plea of not guilty, and defendants’ exceptions cannot be sustained, 
the matter being solely one of procedure, and the trial court’s discretionary 
determination thereof not being reviewable. S. v. Dills, 178. 


§ 29b. Evidence of Guilt of Other Offenses. 

In this prosecution defendant was charged with conspiring with others to 
damage his car with intent to defraud the insurance company. <A witness 
was permitted to testify that on a former occasion he had seen defendant 
willfully damage another automobile belonging to him and that defendant had 
mide Glaim for such damage. Held: Yestimony of defendant’s commission of 
nu like offense on a prior occasion was competent on the question of intent 
constituting an essential element of the offense charged. SS. v. Batts, 659. 


§ 30. Evidence and Record at Former Trial or Proceedings. 

On appeal by defendant from judgment of the recorder’s court, the court 
heard evidence dehors the record offered by the solicitor fending to show that 
defendant had pleaded guilty in the recorder’s court, the record failing to 
show the plea entered by defendant in that court. The judge of the Superior 
Court found, from the evidence offered by the solicitor, that defendant had 
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entered a plea of “guilty” in the recorder’s court. Held: I: was error for the 
judge of the Superior Court to determine the plea entered in the recorder’s 
court upon the evidence dehors the record. The court might have resorted to 
a writ of certiorari or recordari. S. v. Mecknight, dT. 

§ 31a. Subjects of Expert and Opinion Evidence in General. 

In this prosecution for violation of C. 8., 2568 (8), relating to monopolies, 
the State was allowed to introduce the testimony of coal dealers in the same 
city as to the cost of handling coal, the opinion testimony being based upon 
complicated and detailed facts relating to costs of buying, shipping. trucking, 
handling, shrinkage, labor, repairs, etc., the witnesses having had years of 
experience in operating their respective businesses in the city. Held: The 
witnesses were experts and their opinion testimony was competent and was 
properly received in evidence. S. v. Coal Co., 742. 

§ 31b. Sanity and Mental Capacity. 

A nonexpert may testify from his knowledge and observation of the person 
in question as to such person’s mental condition, including strength of memory, 
the weight and credibility to be given such testimony being for the jury to 
determine from the witness’ intelligence and his means of knowledge and 
observation of the person in question. WS. uv. Witherspoon, GAT. 


§ 81g. Qualification of Experts. 

Where expert testimony is admitted in evidenee, it will be presumed that 
the court made a preliminary finding that the witnesses were experts, or that 
such finding was waived, and an exception to the testimony for that the record 
fails to show such preliminary finding cannot be sustained. S. 7. Coal Co., 
742, 

§ 31h. Examination of Experts. 

Where the conclusion of a handwriting expert to the effect that the forgery 
in question was not executed by defendant is properly admitted in evidence, 
it is error for the court to exclude from the evidence the testmiony of the 
expert as to the reasons upon which he based his conclusion, since such testi- 
mony tends to strengthen and enhance his testimony and cfford the jury an 
opportunity to determine the soundness of his conclusion. &S&. uv. Young, 452. 


§ 32a. Circumstantial Evidence in General. 
Circumstantial evidence is a recognized and accepted instrumentality in 
the ascertainment of truth. WS. v. Coffey, 561. 


§ 32b. Presence of Defendant at or Near Scene of Crime, 

Testimony that accused was frequently seen prior to homicide at scene of 
the crime on lonely road held competent. WS. v. Tate, 613. 

§ 33. Confessions. 

Where there is no evidence that the confession of the accused. made to the 
officer having him in custody, was made under the influence of violenee, or 
threats of violence, or under the inducement or hope of a reward, but the 
evidence shows that the confession was freely and voluntarily signed by 
accused, the confession is competent, and an exception to its admission eannot 
be sustained. S. v. Tate, 618. 

Voluntary confessions are admissible in evidenee against the party making 
them; involuntary confessions are inadmissible, and a coufession is voluntary 
in law when, and only when, it is in fact voluntarily made. S. ve. Moore, 686, 

When a prior confession is obtained under circumstances rendering it invol- 
untary, a subsequent confession is presumed to flow from the same yitiating 
circumstanees, but the presumption is rebuttable, and it is for the court to 
determine from the evidence whether the later confession is competent as 
being in faet voluntary. Ibid. 
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Evidence held to support court’s ruling that second confession was voluntary 
and competent, although prior confession was incompetent. WS. v. Moore, 686. 


§ 41a. Examination of Witnesses. 

Questions asked by court tending to disparage witness ficid to violate C. S., 
564. S. v. Winkler, 556. 

Upon examination by the solicitor, a witness was allowed to read her testi- 
mony upon the preliminary hearing to refresh her memory, and the solicitor 
was allowed to read part of her testimony to her. Held: Defendant’s excep- 
tion to the manner of examination of the witness cannot be sustained, it being 
permissible for the witness to thus refresh her memory, and if the manner 
of the solicitor’s questioning be deemed leading, the matter was addressed 
to the sound discretion of the trial court, the purpose of the solicitor not 
being to introduce in evidence the testimony of the witness taken upon the 
preliminary hearing. &. v. Coffey, 562. 

8 41b. Cross-Examination of Witnesses. 

The constitutional right of a defendant to confront his accusers includes 
the right to cross-examine them on any subject touched on in their examina- 
tion-in-chief, N. C. Constitution, Art. I, sec. 11, and a witness testifying to 
facts incriminating defendant on his examination-in-chief may not deprive 
defendant of his right to cross-examine him on the ground that answers to 
questions asked on cross-examination might tend to incriminate the witness. 
S. vo. Perry, 796. 

§ 41d. Evidence Competent for Purpose of Impeaching Witness. 

Where the State relies upon the testimony of the prosecuting witness as to 
the identity of accused as the perpetrator of the crime charged, it is compe- 
tent for defendant to impeach the credibility of the prosecutrix by evidence 
tending to show that she is mentally deficient or abnormal. S. v. Witherspoon, 
647. 


§ 4te. Evidence Competent for Purpose of Corroborating Witness. 

Where a witness upon the trial identifies the accused as the man who shot 
and killed her companion and assaulted her, testimony that, prior to the 
trial, she told the sheriff, in the absence of the accused, that the voice of the 
accused, whom she had heard talking in the sheriff’s office, was the voice of 
the man who had committed the crime, is competent as tending to corroborate 
her testimony at the trial. S. v. Tate, 613. 


§ 47. Consolidation of Indictments for Trial. 

Indictments charging defendant with reckless driving and with passing a 
standing school bus on the highway may be consolidated for trial. €. S., 4622. 
S. uv. Webb, 350. 


§ 48. Reception of Evidence. 

The order in which the witnesses are called to testify is in the sound discre- 
tion of the trial court. 8. v. Alston, 258. 

§ 50. Course and Conduct of Trial. 

Defendants relied on an alibi to establish their innocence, and introduced a 
witness who testified that he was playing poker with defendants some dis- 
tance from the scene of the crime at the time it was committed, and introduced 
another witness who testified that the character of the witness testifying as to 
the alibi was good. The court asked the first witness whether his employer 
knew he played poker ajl night on Sunday nights, and asked the character 
witness whether he would say a man’s character was good who played poker 
ail night Sunday night. #fcid; The questions propounded by the court had 
the effect of impeaching the withesses and were in violation of C. 8., 564, and 
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defendants’ exceptive assignments of error thereto must be sustained. S. v. 
Winekler, 556. 

Remarks of the court in the presence of the jury which tend to discredit a 
witness will be held for reversible error upon appeal of the injured party, but 
when such remarks are made during defendant’s cross-examination of a State’s 
Witness, defendant cannot be prejudiced thereby and his exception thereto 
cannot be sustained. C. 8., 564. S. v. Puett, 683. 

§ 52a. Questions of Law and of Fact in General. 

The competency, admissibility, and sufficiency of evidence is for the court to 
determine, the weight, effect, and credibility is for the jury. S. «. Coal Co., 
742. 

§ 52b. Nonsuit. 

On Motion to nonsuit in a criminal prosecution, the evidence must be con- 
sidered in the light most favorable to the State. 8S. v. Afacklin, 496; 8. v. Coal 
Co.. T4A2. . 

Only incriminating evidence will be considered. 8S. v. Coal Co., 742. 

A motion to nonsuit under C. S., 4643, will not lie merely for failure of the 
State to offer evidence in support. of a nonessential averment in the indict- 
ment. C. §., 4623, when each essential element of the offense is supported by 
competent evidence. S. v. Atkinson, 661. 

§ 52c. Directed Verdict. 

Evidence establishing certain facts made prima facie evidence of guilt under 
a statute is not sufficient to support a directed verdict against defendant in a 
prosecution for violating the statute in the absence of adminicular evidence so 
aiding the prima facie case that all the evidence. if believed, points unerringly 
to defendant’s guilt, since, as agninst the prima fucie case, the presumption of 
innocence stands with defendant. rendering the question of defendant’s guilt 
beyond a reasonable doubt under the prima facie case a quesrion for the jury. 
S. ec. Ellis. 166. 

§ 53a. Form and Sufficiency of Instructions in General. 

The charge in this ease held not to impinge on C. S., 564, it appearing that 
the court. in a clear and logical way, set forth the facts and gave the con- 
tentions of both parties in a fair manner, and charged the law applicable tu 
the facts and clearly defined “reasonable doubt.” 8. v. Coal Co., 742. 


§ 53c. Instructions on Burden of Proof and Presumptions. 

Where the court repeatedly charges the jury that the burden is on the 
State to prove every element of the offense beyond a reasonable doubt, and 
then fully defines “reasonable doubt.” the charge is sufficient on this aspect. 
and an exception to its failure to call attention to the presumption of inno- 
cence is untenable. S, a. Alston, 258. 


§ 53d. Expression of Opinion by Court as to Weight or Sufficiency of 
ividence. 
New trial is awarded in this case for inadvertent expression of opinion by 
trial court upon the evidence. S. v. Oakley, 206. 


§$ 538e. Requests for Instructions. 

A party must aptly tender written request for special instructions desired 
by him in order for an exception to the charge for its failure to contain such 
instructions to be considered on appeal. C. 8., 565. 8. vo. Spillman, 271. 

The failure of the charge to contain certain contentions of defendant will 
not be held for error in the absence of an apt request by defendant for such 
special instructions. 8. v. Puett, 633. 
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The failure of the court to elaborate on a subordinate feature of the charge 
will not be held for error in the absence of a request for special instructions. 
S. v. Coal Co., T42. 

§ 538f. Objections and Exceptions to Instructions. 

An exception by defendant to the court’s statement of the contentions of the 
State will not be sustained when defendant fails to call the matter to the 
court’s attention in apt time. S. v. Batts, 659. 

§ 54b. Form, Sufficiency, and Effect of Verdict. 

Where there are several counts in the bill of indictment, and the verdict does 
not refer to one or more of them, the verdict amounts to an acquittal upon the 
counts not referred to. S. v. Hampton, 283; 8. v. Coal Co., 742. 

§ 56. Motions in Arrest of Judgment. 

Insufficiency of the evidence to support the verdict may not be taken advan- 
tage of by motion in arrest of judgment, since want of cvidence to support 
the verdict is not an error or defect in the record. &. v7, Robertson, 266, 

A motion in arrest of judgment properly challenges the sufficiency of the 
warrant to charge a crime. S. v. Bradley, 290. 

A motion in arrest of judgment for fatal defect appearing upon the face of 
the record may be made at any time in any court having jurisdiction of the 
matter. S. v. Bradley, 290. 


§ 64. Modification of Judgment. 
Judgment of the court is in fieri during term and may be modified upon 
evidence heard in open court. S. v. Godwin, 447. 


§ 67. Nature and Grounds of Appellate Jurisdiction. 

On appeal in a criminal prosecution, the Supreme Court is limited to matters 
of jaw or legal inference. 8S. v. Edmundson, 639. 

§ 69. Appeal and Certiorari. 

Where, from lack of time or for other cogent reason, a case is not ready for 
hearing in accordance with the Rules of Court, appellant may, within the time 
prescribed, file the record proper and move for certiorari, which motion is 
addressed to the discretion of the Court. S. v. Ifoore, 459. 

Defendant, convicted of a capital crime at a term of court commencing two 
weeks before the next succeeding term of the Supreme Court, failed to docket 
his appeal within the time prescribed or to docket the record proper and move 
for certiorari, The State moved to dismiss, and defendant entered a counter- 
motion for certiorari. Held: Although the appeal is subject to dismissal 
under the Rules of Court, the State’s motion is held in abeyance and defend- 
ant’s motion for ecrtiorari allowed, since the life of defendant is at stake. 
Ibid. 

Where an application for writ of certiorari in the nature of a writ of error 
is made for the purpose of bringing up an appeal when the right of appeal is 
lost in the trial court by failure to file statement of case on appeal within the 
time allowed (N. C, Constitution, Art. IV, see. 8), applicant must negative 
laches and show merit. WS. «. Jfoore, 686. 

On defendant’s motion for certiorari in the nature of a writ of error it 
appeared from the ex parte case on appeal made up by defendant and filed in 
the Supreme Court as the basis of his motion that the sole assignment of error 
was to the admission of the confession of defendant in evidence, and the case 
on appeal so filed showed that there was no error of law in the court’s ruling 
that the confession was competent as being voluntarily made. Held: Motion 
for certiorari must be disallowed for failure to show merit, and the question 
of laches on the part of defendant need not be considered. Ibid. 
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§ 73a. Making Out and Service of Case on Appeal. 

Where a defendant fails to file his statement of case on appeal within the 
time allowed, and fails to make application for extension of time or for 
waiver of failure to fe within the time prescribed, defendant loses his right 
to bring up the “case on appeal,” and the purported ease on appeal filed after 
expiration of the preseribed time is properly stricken from the files by the 
trial judge. on motion of the solicitor. S. v. Woarc, 686. 

Both the statement of case on appeal and exceptions and countercase must 
be filed within the time allowed or extension of time grated in order to be 
effective. Ibid. 
$74. Term of Supreme Court to Which Appeal Must Be Taken. 

An appeal from a judgment in a criminal prosecution must be taken to the 
term of the Supreme Court commencing next after the rendition of the judg- 
ment, and the appeal doeketed fourteen days before the call of the distriet to 
which it belongs. S&. v, Moore, 459, 

8 75. Filing and Docketing Appeal. 

An order of the Superior Court enlarging the time for serving statement of 
case on appeal and exceptions thereto or counterecase, C. S., 643, as amended 
by ch. 97, Publie Liws of 1921, does not affeet the Rules of Court preseribing 
the term to which the appeal must be taken and the time within which the 
appeal must be docketed. SS. ve. Ifaore, 459, 

§ 77d. Conclusiveness and Effect of Record. 

The record proper as contained in the statement of the case on appeal is 
conclusive, and where the reeord proper discloses that the trial court withdrew 
incompetent testimony from the jury and charged the jury fully and correctly 
upon the verdicts of murder in the first degree, murder in the second degree, 
Indnslaughter, and not guilty, which the jury might return upon the evidence. 
defendant’s assigninents of error based upon his contentions that the court did 
not withdraw the incompetent evidence from the consideration of the jury, and 
that the court instructed the jury that they could render one of two verdicts. 
guilty of murder in the first degree or not guilty, are not supported by the 
record and cannot be sustained. S. «1. Grier, 720. 

§$ 80. Prosecution of Appeals and Dismissal. 

Where defendant, convicted of a capital felony, fails to tile a brief in the 
Supreme Court, the appeal will be dismissed on motion of the Attorney- 
General after an examination of the record discloses no error. Rules of 
Practice in the Supreme Court 27 and 28 S. vr. Ninyon, 294. 

Where the record and transcript are not docketed in the Supreme Court at 
the proper time, and no certiorari is allowed, the Superior Court, on proper 
notice, may adjudge the appeal abandoned on proof of such facts. WS. a. Afoore, 
459. 

Vhe Rules of Court governing appeals are mandatory and must be uni- 
formly enforced, and they may not be set nt naught by act of the Legislature, 
order of the Superior Court, or by consent of litigants or counsel. Jbid. 

The right of appeal must be exercised in accordance with the established 
rules and procedure governing appeals. WS. ve. Woorc, 686. 

Where a defendant fails to make out and serve statement of case on appeal 
Within the time allowed, he loses his right to prosecute the appeal, and the 
motion of the State to docket and dismiss must be allowed, but where the life 
of defendant is at stake this will be done only when no error appenrs on the 
face of the record proper, WS. v. Laurence, TA. 
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§ 81c. Prejudicial and Harmless Error. 

A slight inaccuracy in the charge of the court which, when taken with the 
charge as a whole, is neither misleading nor prejudicial, will not entitle de- 
fendant to a new trial AS. vw. Late, 168. 

An exception to the charge cannot be sustuined when the charge is not 
prejudicial when read contextually as a whole. S. ¢. Piett, 633. 

Where sentences on several counts run concurrently, error must affect all 
counts to entitle defendant to a new trial. S. v. Pace, 255. 

Where there is plenary evidence of defendant’s guilt of the crime charged, 
a judgment upou a verdict of guilty of a lesser degree of the crime will not be 
held for error for want of evidence of guilt of such degree of the crime, the 
judgment in such case being favorable to defendant. S. v. Robertson, 266, 

The admission in evidence of testimony of a handwriting expert as to some 
of the reasons for his conelusion that the forgery in question was hot exe- 
euted by defendant does not cure error in the exclusion of his testimony as 
to other reasons for his conclusion. S. v. Young, 452. 

Remarks of the court in the presence of the jury which tend to discredit a 
witness will be held for reversible error upon appeal of fhe injured party, but 
when such remarks are made during defendant’s cross-cxamination of a 
State’s witness, defendant cannot be prejudiced thereby and his exception 
thereto cannot be sustained. C. 8., 564. 8S. a, Preett, 6338, 

Even if evidence that aceused left the State after the commission of the 
crime is erroneously admitted on the ground that it tended to show flight, its 
admission cannot be held prejudicial when accused testifies aft the trial fully 
explaining the reasons for his leaving the State, WS. v. Edmundson, 6389. 

The exclusion of ¢vidence offered for the purpose of impeaching a witness 
cannot be held prejudicial when other evidence tending to impeach the witness 
upon the same ground is later admitted without objection, Lbid. 
$ 81d. Questions Necessary to Determination of Appeal. 

Where a defendant is convicted on two counts of equal gravity and punish- 
ment, and no error is found in regard to the trial on one of the counts, excep- 
tions not affecting such count, but relating solely to the other count need not 
be considered, since error, if any, in regard thereto would be immaterial. 
S. uv. Coal Co., T42. 

DAMAGES 
87. Grounds and Conditions Precedent to Recovery of Punitive Damages. 

Punitive damages are allowable only in cases of malicious, wanten, and 
reckless injury, and may be awarded plaintiff in his suit only if a enuse of 
action exists in his favor which entitles him to nominal damages, at least. 
Worthy vc. Knight, 498. 

§ 8 Submission of Issue of Punitive Damages. 

Where punitive damages are sought, the trial court is limited to a determi- 
nition of whether the evidence is sufficient to support the issue and whether 
the amount awarded by the jury is excessive, and where there is evidence of 
an aggravated, criminal assault by defendant on plaintiff, if is errer for the 
trial court to refuse to subinit the issue of punifive damages to the jury. 
Worthy v. Knight, 49s. 

89. Award and Amount of Punitive Damages. 

The awarding of punitive damages and the amount to be allowed, if any, 
rests in the sound discretion of the jury within the limitation that the amount 
shall not be excessively disproportionate to the circumstances of contumely 
and indignity present in each particular ease. Worthy vm Anight, 498. 
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DEATH 


§ 4. Time Within Which Action for Wrongful Death Must Be Instituted. 

It was determined on a former appeal that plaintiff’s complaint in this 
action for wrongful death failed to state a cause of action against the corpo- 
rate defendants. Thereafter plaintiff was allowed to amend his complaint. 
Held: The amendment constituted a new action so far as the corporate de- 
fendants are concerned, and it appearing upon the face of the record that 
more than one year had elapsed between the accrual of the cause of action 
and the filing of the amended complaint, the demurrer of the corporate de- 
fendants was properly sustained, the action against them not having been 
instituted within the limitation prescribed by C. S., 160. George v. R. R., 5S. 


§ 8. Evidence of Expectancy of Life and Damages, 

In an action for wrongful death it is error to allow the jury to consider the 
annuity tables set out in C. S., 1791. upon the question of damages. Brown v. 
Lipe, 199. 

The mortuary tables, C. 8., 1790, are but evidence of life expectancy, to be 
taken in connection with other evidence of health, constitvition, and habits, 
and an instruction that intestate’s life expectancy was so many years, based 
upon the tables, violates this rule and the rule against an expression of 
opinion by the court as to whether a fact is sufficiently proven. C. S., 564. 
Trust Co. v. Greyhound Lines, 298. 


DECLARATORY JUDGMENT ACT 


§ 2a. Snbject of Action. 

An action to establish the rights of the parties under an ambiguous deed 
is held to come within provisions of the Declaratory Judgment Act. N. C. 
Code, 628 (b). Carr v. Jimmerson, 570. 


DEEDS 


§ 1c. Distinction Between Deeds and Wills. 

A husband and wife executed a paper writing purporting to convey the 
lands therein described, but stipulating that it was understood that they 
“retain and reserve to themselves their right and title to all the above lands 
during their life, and this deed to become effective at and afcer the death” of 
the husband and wife. Held: The instrument is a deed and not a will, since 
it evidences the intent that title should pass to the person therein named upon 
the execution of the instrument, reserving the right of possession in the hus- 
band and wife, and the instrument conveys the title with the right to posses- 
sion postponed until after the death of the surviving husband or wife. Beck 
v. Blanchard, 276. 


$ 8 Registration as Notice. 

As between the parties, registered deed held not notice of cause of action 
for reformation for mistake in omitting reversionary clause therefrom. OJllis 
v. Board of Education, 489. 

§ 10b. Rights of Purchasers and Creditors in Regard to Unregistered 
Deeds. 

Where an instrument is required to be registered, no notice, however full 
and formal, will supply the place of registration, C. 8., 3308, 3809. Inowles 
v. Wallace, 603. 

§ 11. General Rules of Construction. 

In construing a deed, the language and the entire setting must be considered 
to ascertain the intention of the grantors, and, if possible, effect must be given 
to every word, and all its provisions harmonized, Carr v. Jimmerson, 570. 
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§ 13a. Estates and Interests Created by Construction of Instrument, 

The deed in this case conveyed the land to a husband and wife by entirety, 
with remainder to their children in fee, with further provision that in the 
event the husband and wife had no children, “then the estate in fee simple 
forever to the right heirs” of the grantor. Thereafter the husband and wife 
conveyed the land and their grantor joined with them in executing the deed. 
The husband and wife died without children, and the heirs of the original 
grantor instituted this action for the land. Held: The deed did not create a 
contingent limitation in favor of the heirs of the grantor, but created the right 
of reversion in her upon the happening of the contingency, and her heirs have 
no interest in the land, their claim being by way of inheritance and not by 
purchase, and their ancestor having previously conveyed her right of rever- 
sion by joining in the deed executed by the husband and wife. JVherrell v. 
Clanton, 391. 

Grantee’s child by his first wife deeded to him lands inhcrited from her 
mother. The granting clause read to the grantee ‘and his heirs except as to” 
the grantor, and habendum, to the grantee “and his heirs except as to” the 
grantor. Held: The grantce took a fee simple, and the language is ten vagne 
and uncertain to exclude the grantor, or those representing her, from inherit- 
ing as one of the heirs of the grantor upon his death without disposing of the 
lands. Carr v. Jimmerson, 570. 

§ 13b. Rule in Shelley’s Case. 

A deed to G. for life “and then to his heirs, if any; if no heirs. to return to 
his brothers, . . . to have and to hold during his lifetime and then to his 
lawful heirs of his body, tho, if the said G. should die without a lawful heir 
of his body, then the aforesaid tract or pareel of land shall return to his 
brothers.” ts held to grant a life estate to G., the rule in Shelley's curse not 
applying, and upon his death his children take title thereto in fee as against 
the grantee in a deed in fee executed by G. Gurganus v. Bullock, 670. 


DIVORCE 

S 2a. Separation. 

The right to a diyorce on the ground of two years separation is based upon 
a “separation” which is predicated upon a prior agreement, and means more 
than “abandonment,” and while the applicant need not be the injured party, 
the statute does not authorize a divorce where the husband has separated 
himself from his wife, or the wife has separated herself from her husband, 
without cause and without agreement, express or implied. N. (. Code, 
1659 (a). Parker v. Parker, 264; Hyder v. Hyder, 486. 

Plaintiff instituted this action for divorce on the ground of two years sepa- 
ration, N. C, Code, 1659 (a), and introduced evidence of more than two years 
separation after a deed of Separation between the parties. Defendant. intro- 
duced evidence tending to show that the conjugal relation was resumed after 
the deed of separation was executed, but more than two years before the insti- 
tution of the action, defendant testifying that she gave hirth to a child by 
plaintiff three years after the execution of the deed of separation. Aeld: It 
was error for the trial court to direet the jury to find for plaintiff if they 
believed the evidence, the question of whether the parties resumed the con- 
jugal relation affer the execution of the deed of separation, and if so, whether 
there was a voluntary separation thereafter for the required time, being for 
the jury. Reynolds v. Reynolds, 554. 
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$138. Alimony Without Divorce. 

In this action for alimony without divorcee, plaintitf testified that her hus- 
band had repeatedly struek her in the face and that she was in constant fear 
of him. A witness for plaintiff was allowed to testify that plaintiff had a 
black eye and appeared to be nervous. Held; The testimeny was competent 
as fending to corroborate plaintiff’s testimony. Albritton v«. Albritton, 111. 

In this action for alimony without divorce, plaintiff testified that defendant, 
while beating her, stated he had killed his first wife and got away with it. 
and that he was going to kill her, and another witness four plaintiff testified 
that defendant’s reputation was good as to outsiders, but was cruel to both 
his wives. Defendant excepted to the exclusion of his testimony to the effeet 
that his treatment of his first wife was good. Held: Defendant’s treatment of 
his first wife was irrelevant to the issue and was properly excluded, and such 
evidence was not rendered competent as tending to contradict plaintiff's wit- 
nesses, defendant having availed himself of the proper method of contradict- 
ing their testimony by denying he had made the statement to his wife and by 
showing that his general reputation was good. Jbid. 

Adultery prior fo inarringe is no defense to suit for alimouy without divoree. 
Tbid, 

Plaintiff necd establish. but one ground for divoree @ anersa in suit for ali- 
mony without divoree. Ibid. 
$15. Jurisdiction and Procedure (Action by miner child for support; 

see Parent and Child, § 5). 

A minor child of divoreed parents is not relegated to a motion in the divorce 
action to foree her father to provide for her support, but may maintain an 
independent action therefor, the child not being a party to the divorcee action. 
Green v. Green, 147, 

It appeared that a copy of the complaint in this divorce proceeding was 
mailed to the feme defendant together with a nonsuit taken by plaintiff in a 
prior action for divorce in which plaintiff prayed for the custody of a child of 
the marriage, and that thereafter summons in the divorcee proceedings was 
seryed on the nonresident feme defendant by publication. The complaint gave 
no notice that the plaintiff would seek the eustody of the minor ehild. Judeg- 
ment for absolute divorce entered in the action provided that plaintiff should 
have the custody and control of the minor child. Held: The order awarding 
the custody of the minor child to plaintiff is irregular and not in accordance 
with the practice of the courts of this State, and shonld have been strieken 
out on motion of the feae defendant for the reason that the femme defendant 
had no notice from the complaint or otherwise that the cusrody of the minor 
child was involved in the action. Burrowes v. Burrowes, TSS. 

Proviso of C. S., 1664. dispensing with notice, docs not apply in cases where 
movant has custody and control of child. bid. 

The court entering a decree of absolute divorce may not award, c2 mero 
motu, the custody of a minor child of the marriage to plaintiff without giving 
notice to defendant and without finding that the best interest of the child 
wold be promoted by so awarding its custody. Ibid. 

Court has no jurisdiction to ratify improvident order for custody of miner 
child when the child is not within the jurisdiction of the court. Jbid. 


DRAINAGE DISTRICTS. 
§ 5. Nature and Validity of Assessments in General, 
A special tax levied upon all property within the boundaries of a sanitary 
district under express statutory authority will not be deelared invalid as te 
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DRAINAGE DISTRICTS—Continued. 
an owner of land within the district because the land of such owner is not 
and cannot be benefited by water or sewer lines which have or may be con- 
structed within the district because the topography of the land renders the 
construction of such lines to his land economically prohibitive. Allison v. 
Conurs. of Buncombe, 467. 
EJECTMENT. 

§ 14. Sufficiency of Evidence. 

Evidence showing good record title in plaintiff, without any record evidence 
of title in defendant, held to support judgment for plaintiff for recovery of 
land. Wnoicles v. Wallace, 608. 


ELECTIONS. 
§ 18b. Necessity of AHegation and Showing That [legal Ballots Were 
Sufficient to Alter Result of Election. 

A complaint alleging upon information and belief that votes of disqualified 
persons were counted in the returns of an election, and that less than a 
majority of the qualified voters cast their ballots in favor of the tax being 
voted on, but later alleging without qualification that by reason of the matters 
nuiieged, a majority of the qualified voters did not vote in favor of the levying 
of the tax, and that the returns were incorrect, is held to sufficiently state a 
ciuse of action contesting the validity of the election irrespective of the alle- 
gations upon information and belicf, and a demurrer thereto on the ground 
that the complaint failed to state a cause of action for that allegations upon 
information and belief are unavailing against a demurrer, is properly denied. 
Barbee ve Coins. of Wake, T1T. 


ELECTRICITY, 
§ 8. Contributory Negligence of Person Injured. 
Fvidence held to disclose contributory negligence in grasping wire thrown 
over uninsulated transmission wire. Aving v. Wills Co., 204. 


EMBEZZLEMENT. 
$4. Defenses. 

Restitution by defendant of sums embezzled by him atter the crime of 
embezzlement had been fully consummated is no defense to a prosecution for 
such embezzlement, such restitution affecting only the civil rights of the 
parties. 8. v. Pace, 205. 

Where a treasurer appropriates funds coming into his hands, the fact that 
he had not been directed to pay out the funds to those entitled thereto at the 
time he was apprehended does not constitute a defense, but is correetly sub- 
mitted to the jury on the question of intent. Jbid. 


EMINENT DOMAIN. 
$8 Necessity for Compensation. 
Owners of land having an easement over contiguous streets or roads cannot 
he deprived of their casement, even for a public purpose, without the payment 
of just compensation. Glenn v. Board of Education, 525. 


EQUITY. 
$ la. ° He Who Seeks Equity Must Do Equity. 
Mortgagor upsetting foreclosure icld Liable for improvements put on land 
by mortgagee who purchased at sale under doctrine that he who seeks equity 
must do equity. Hinton vw. West, 712. 
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ESTATES. 
§ 4. Merger of Estates. 
The statute of uses, C. 8., 1740, converting the beneficial use into the legal 
ownership and uniting the legal and equitable titles, applies only to simple 
or passive trusts and not to active trusts. Chinnis v. Cobb, 104. 


ESTOPPEL. 


$4. Operation and Effect of Estoppel by Record. 

Defendant town relied upon a private act closing certain streets because 
they were “no longer needed for public purposes,” as the basis for its de- 
murrer. Held: Defendant is estopped from maintaining its conflicting con- 
tention that the streets in question had never been opened. Glenn uv. Bourd 
of Education, 525. 

Solemn admission in pleadings estops party from maintaining conflicting 
position upon the trial. Poole v. Poole, 536. 

Where a party announces in open court that he is not attacking the validity 
of the mortgage involved in the action, but will rely solely upon his contention 
of payment, he is bound by the admission, and judgment in his favor declaring 
the mortgage void is error. Wallace v. Wallace, 656, 
$ 6b. Estoppel by Misrepresentation. 

Plaintiff alleged that defendant induced him to proceed solely aguinst de- 
fendant’s joint tort-feasor by falsely representing himself to be inselvent and 
without liability insurance. Held: The facts alleged constitute an estoppel of 
defendant from setting up a release given by plaintiff to the other joint tort- 
feasor after settlement as a defense to plaintiff's action against him. the prin- 
ciple That where a party induces another by false representations to change 
his position for the worse, the party making the misrepresentations will not be 
permitted to reap advantage from his own wrong, being applicable. Neott v. 
Bryan, 478. 

EVIDENCE. 
§ 6. Burden of Proof in General. 

The burden of proof is on the party asserting the affirmative, whether plain- 
tiff or defendant, to support the issue by the preponderance of the evidence or 
hy its greater weight, and the burden of proof constitutes a substantial right. 
Wilson v. Casualty Co., 585. 
$17. Rule That Party May Not Impeach His Own Witness. 

Allowing counsel to read from opinion of Supreme Court field error under 
the facts as tending to impeach party’s own witness. Hdwards v. Perry, 24. 

§ 18. Evidence Competent to Corroborate Witness. 

Plaintiff’s wife testified that her husband repeatedly struck her. Held: 
Testimony of her witness that plaintiff had a black eye and appeared nervous 
was competent as tending to corroborate her testimony, Albritton v. Albritton, 
111. 


§ 19. Evidence Competent to Impeach or Discredit Witness. 

Where a trustee testifies as to the amount of a bid made at a foreclosure 
sale conducted by him, his written report of the sale is competent for the 
purpose of impeaching or corroborating his testimony, the report being a 
declaration made by him as a party to the transaction, Bank v. Robertson, 
486. 

§ 20. Evidence of Character. 

While the questioning of a character witness must be limited to the general 
character of the party in question, the witness may voluntarily qualify his 
testimony by giving the party’s reputation, good or bad, for particular traits. 
Albritton v. Albritton, 111. 
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EVIDENCE—Continued. 
§ 32. Transactions or Communications with Decedent or Lunatic. 

Husband and wife held competent to testify, each in the other’s favor, as to 
transaction with decedent. Burton v. Styers, 230. 

In this action for reformation of a deed to a county board of education for 
mistake of the draftsman in failing to insert a reversionary clause therein in 
accordance with the agreement between the grantors and grantee, testimony 
of the draftsman relating to declarations of a deceased member of the board 
and of the superintendent of schools, tending to show that it was agreed that 
the reversionary clause should be inserted, is held not precluded by C. 8., 1795, 
the draftsman not being a party interested in the event as contemplated by the 
statute. Ollis v. Board of Education, 489. 

§ 36. Accounts, Ledgers, Records, and Private Writings. 

Under the terms of the will in this case, the payment of a certain sum to 
the estate by the devisee was made a condition precedent to the vesting of 
title in him. Plaintiff, purchaser of the real property at execution sale of a 
judgment against the devisee, offered in evidence, as proof of payment and 
that title had vested in the devisee, a special report, duly verified, filed by 
the executrix stating that the devisee had paid the estate the amount stipu- 
lated by the will. Heid: The special, verified report of the executrix was a 
document authorized and required to be recorded, was relevant to the issue, 
and was competent in evidence, its recording purporting verity, C. S., 938, 
952, 105, and objection to its admission on the ground of hearsay in that it 
contained a declaration of a person not a party to the action is untenable, the 
recorded, verified report being more than a mere declaration by the executrix. 
C. 8., 1779. Braddy v. Pfaff, 248. 

§ 38. Parol Evidence of Lost or Destroyed Instruments. 

Evidence that written contract had been lost and could not be found after 
due diligence held sufficient to establish foundation for admission of parol 
evidence of contents of agreement. Orr v. Twiggs, 578. 

§ 40. Exceptions to Parol Evidence Rule. 

Parol evidence held competent to explain or correct trustee’s report of bid 
at foreclosure sale. Bank v. Robertson, 486. 

The recitation of the bid at the foreclosure sale contained in the trustee’s 
deed to the purchaser is not conclusive, but the true terms of the bid may be 
established by parol. Jbid. 

In an action for reformation of a deed to a board of education for mistake 
of the draftsman in failing to insert a reversionary clause therein in accord- 
ance with the agreement of the parties, parol evidence that a member of the 
board, and the superintendent of schools, instructed the draftsman to insert 
the reversionary clause, and had agreed that the reversionary clause should 
be inserted when signed by the grantors, is held competent as tending to show 
the real agreement of the parties, and not objectionable as being hearsay or 
as varying the terms of the written instrument into which all prior negotia- 
tions were merged. Ollis v, Board of Education, 489. 

841. Hearsay Evidence in General. 

Testimony of the husband as to conversations between himself and his wife 
tending to show the relations between her and the defendant in a suit for 
alienating her affections is properly excluded as hearsay. Martin v. Cress, 
776. 

§ 42c. Admissions by Parties or Others Interested in the Event. 

In this action by purchasers to enforce specific performance of a contrac 
to convey, certain letters written by the vendor to its exclusive selling agents 
were offered in evidence. It appeared that the contents of the letters were 
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EVIDENCE—Continued. 

disclosed to the purchasers with the knowledge and consent of the seller, that 
the purchasers and officers of the seller acted thereon, and as a result thereof 
met to execute the contract of sale, that the letters were written by officers 
of the seller having full authority to enter the contract of sale, and that the 
letters contained an admission by the seller of its willingness to complete the 
contract of sale although the purchasers had theretofore forfeited their rights 
under the contract by refusing to accept deed to the property during the time 
stipulated in the original contract for the transfer of the title. Held: The 
letters were competent and material, and were properly admitted in evidence 
against the seller to show a waiver by it of its right to disregard the contract 
for failure of the purchasers to accept deed within the time stipulated in the 
original contract. Wagner v. Realty Corp., 1. 


§ 42d. Admissions by Agents or Representatives. 

Statements made by agents or employees after completion of the trans- 
action in question are inadmissible against the principal. Bank v. Toxey, 470. 

The report signed by the manager of an incorporated employer and filed with 
the Industrial Commission as required by N. C. Code, 8181 (vvv), is competent 
upon the hearing and statements contained therein not within the personal 
knowledge of the manager are competent as an admission against interest. 
Carlton v. Bernhardt-Seagle Co., 655. 

§ 43a. Declarations in General. 

The relatives of an incompetent moved for the removal of the guardian on 
the ground that he was supporting the incompetent from her own estate while 
under a personal obligation to support her under the terms of a prior contract 
with her. The only evidence of the alleged contract offered was testimony 
that the wife of the guardian had stated prior to her death that she and her 
husband were to take care of the incompetent for her life in consideration of 
certain real estate theretofore deeded to them, and testimony that the incom- 
petent, prior to the adjudication, had stated that she was to be taken care of 
by the guardian and his wife as long as she lived. Held: The evidence was 
properly excluded upon objection as hearsay, the testimony not coming within 
any recognized exception to the general rule. In re Barker, 617. 


§ 44. General Reputation. 

Testimony of the general reputation of testator in the community as a busi- 
ness man is incompetent on the issue of mental capacity, such evidence not 
coming within any of the exceptions to the hearsay rule, and the testimony 
admitted in this case as to testator’s business sagacity in particular types of 
transactions is held incompetent on the further ground that it violates the 
rules that particular facts may not be proven by general reputation. Jn re 
Will of Nelson, 398. 


§ 46. Subjects of Opinion Evidence by Nonexperts. 

While a nonexpert witness may give his opinion of testator’s mental ca- 
pacity, based upon his knowledge and observation of testator, the witness may 
not testify as to testator’s general reputation for business sagacity in the 
community. In re Will of Nelson, 398. 


§ 49. Opinion Evidence Invading Province of Jury. 

This was an action to recover for injuries sustained when plaintiff was 
struck by a car driven by defendant. Defendant contended that the accident 
was unavoidable, and was permitted to testify that it was not possible for him 
to have avoided hitting plaintiff. Held: The testimony invaded the province 
of the jury, and its admission constitutes reversible error. Bevan v. Carter, 
291. 
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EVIDENCE—Continued, 


§ 51. Competency and Qualifications of Experts. 

Ordinarily, the competency of a witness as an expert is addressed to the 
discretion of the trial court and is not reviewable, but when the court’s deci- 
sion is based upon a conelusion of law from the facts elicited upon preliminary 
examination, the decision is reviewable. JTardy v. Dahl, 580. 

This action involved the question of negligence on the part of a prac- 
titioner of naturopathy in the administration of his system of healing. De- 
fendant offered two witnesses who testified on preliminary examination that 
they had diplomas from a recognized school of naturopathy, had been duly 
licensed by the states in which they practiced, and had practiced naturopathy 
twenty-four and eighteen years, respectively. The trial court held as a matter 
of Jaw that the witnesses were not experts. Held: The witnesses were experts 
upon the question of the proper treatment of a patient under this system of 
practice, and the holding of the court as a matter of law that they were not 
experts and the exclusion of their testimony upon proper hypothetical ques- 
tions is subject to review and is held for error. Ibid. 

§ 52. Examination of Experts. 

Plaintiff instituted this action to recover for injuries sustained when a shell 
sold by defendant bursted plaintiff's gun. Defendant’s expert witness was 
allowed to testify from his examination of the gun that an obstruction in the 
barrel caused the bursting of the gun, and that an overloaded shell could not 
have caused the damage. Held: The testimony was competent as expert 
testimony on the facts, and probative force of the testimony being for the 
jury, and objection thereto on the ground that the witness’ testimony should 
have been based on hypothetical questions and that he could not testify 
directly as to the cause of the bursting of the gun, cannot he sustained. 
Keith v. Gregg, 802. 

8 56. Positive and Negative Evidence. 

The charge of the court that the opportunities of witnesses (who had testi- 
fied that they did not smell whiskey on the breath of the person in question) 
might be so frequent and favorable as to approach in weight to a positive 
statement; yet when the positive testimony would not conflict with the nega- 
tive, under any ordinary cireumstances, the witnesses being equally credible, 
the former should preponderate, is held without error, it being the duty of the 
jury to reconcile the evidence if possible, Wilson ov, Casualty Co., D585. 


EXECUTION. 


§ 12. Title of Third Person as Against Judgment Creditor. 

After return of execution against defendant unsatisfied, plaintiff instituted 
supplemental proceedings against defendant and obtained an order that de- 
fendant and his debtor, against whom defendant had instituted suit, appear 
before the clerk, and that defendant be enjoined from transferring or assign- 
ing the debt. Upon the hearing of the supplemental proceedings it appeared | 
that prior to the institution of the proceedings, defendant had verbally agreed 
to assign part of the recovery to intervener for money borrowed, and that 
while the action was pending defendant had executed a written assignment in 
conformity to the verbal agreement, and that upon defendant’s recovery of 
judgment against his debtor after the institution of the supplemental proceed- 
ings, the judgment was assigned on the judgment docket in accordance with 
defendant’s agreements with intervener. Held: At the time of the rendition 
of the judgment the intervener was the equitable owner of the stipulated part 
thereof, and defendant had no legal or equitable interest in such part, and 
plaintiff is not entitled to attach such part in the supplemental proceedings 
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EXECU TION—Continued. 


instituted by it against defendant. C. S., 711, et seq. The balance of the 
judgment had been paid to another intervener to whom defendant had exe- 
cuted a like assignment prior to the institution of the supplemental proceed- 
ings and such payment credited on the judgment docket. Fertilizer Works 
v, Newbern, 9. 


EXECUTORS AND ADMINISTRATORS. 


§ 2. Persons Entitled to Appointment. 

The nominee of deceased’s nearest of kin will be appointed administrator, 
if a fit and suitable person, as against those of lesser degree of kinship, pro- 
vided that no person of the same class as the next of kin renouncing the right 
files a personal application for appointment. CC. S., 6. In re Estate of Smith, 
622, 

Construing C. 8., 20, 16, 15, together, the legislative intent is manifest that 
six months after the death of testator is a reasonable time within which 
application should be made, in proper instances, for appointment of adminis- 
trator ¢c. t. a. Ibid. 

Legatee failing to apply for appointment within six months after testator’s 
death waives right to be appointed administrator ¢«. t. a. Ibid. 

The right of nomination and substitution is confined to those themselves 
qualified for appointment, and where a legatee has waived his right to be 
appointed administrator ec. t. a. by failing to apply within a reasonable time, 
he also waives his right of nomination and substitution. Jbdid. 


§ 9. Control and Management of Estate in General. 

An executor and the surety on his bond may not be held liable for loss to 
the estate by reason of the failure of the bank in which the administrator had 
deposited funds of the estate in the absence of evidence that the administrator 
had actual or constructive knowledge that the bank was in an unsound con- 
dition. Jfartin v. MePherson, 194. 


$ 18b. Application and Order for Sale of Lands to Make Assets. 

In proceedings by an executor to sell lands fo make assets the petition 
should set forth, inter alia, as required by the statute, N. C. Code, 79, the 
value of the personal estate, as near as may be ascertained, and the applica- 
tion thereof, and an allegation merely that the personalty is insufficient is 
defective. Neighbors v. Evans, 550. 

§$ 14d. Validity and Attack of Mortgage of Lands of Estate. 

Plaintiff administrator filed a petition to be authorized to mortgage lands 
of the estate to raise money to pay debts, the petition alleging that the per- 
sonalty was insufficient to discharge debts of the estate, and that it was to the 
best interest of the heirs that the lands be mortgaged rather than a part 
thereof sold. All beneficiaries of the estate were duly served with summons, 
and the elerk, upon the verified petition and upon satisfactory proof of its 
allegations, ordered and directed the administrator to execute the mortgage, 
and the order of the clerk was duly approved by the judge of the Superior 
Court, who also directed that the mortgage be executed. Held: The order 
was authorized by N. C. Code, 75, and the motion thereafter made by some 
of the heirs that it be set aside as not authorized by law was correctly denied. 
Caffey v. Osborne, 252. 

§ 15d. Claims for Personal Services Rendered Deceased. 

In an action to recover for personal services rendered decedent upon 
quantum meruit, and also upon alleged expressed promise to pay, the will of 
decedent is properly excluded from evidence as not being material to the issue. 
Burton v. Styers, 230. 
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EXECUTORS AND ADMINISTRATORS—Continued. 
§ 15e. Claims Arising From Payment of Obligations of Estate. 

Where an administrator, in good faith pending the mortgaging of property 
of the estate to pay debts, personally pays the debts of the estate, he is entitled 
to be subrogated to the rights of the creditors whose debts he had paid, and 
upon the execution of the mortgage, upon order of court, is entitled to repay 
himself from the proceeds of the loan. Caffey v. Osborne, 252. 


§ 15f. Claims of Creditors of Heirs or Distributees. 

Plaintiff brought this action against the maker of a note and against the 
executors of his father’s estate, alleging that the maker had assigned his 
interest in his father’s estate as collateral security for the note, and that the 
executors owed the maker a sum in excess of the note which had not been 
paid to plaintiff. Meld: A motion to dismiss as to one of defendants on the 
ground that she had never qualified as an executrix should have been allowed, 
and the other executors’ demurrers in their individual and representative 
capacities should have been sustained, the complaint stating no cause of action 
against them individually, and its allegations being insufficient to state a 
cause against them in their representative capacity, since plaintiff did not 
allege the facts upon which he concluded they owed the maker the sum 
alleged, or that the sum alleged was covered by the maker’s assignment. 
Bank v. Gahagan, 464. 

§ 26. Final Account and Settlement. 

Where will does not appoint trustee but directs executor to manage trust 
estate, executor may not be required to file final aecount prior to discharge 
of duties under the trust. In re Trust Co., 355. 


FALSE IMPRISONMENT. 
§ 2. Actions. 

An officer may make an arrest without a warrant when he acts in good 
faith and has reasonable grounds to belicve that a felony has been committed, 
and that a particular person is guilty thereof and might escape unless arrested, 
C. S8., 4544, and in this action against an officer for malicious and unlawful 
arrest, evidence that a robbery had been committed is held competent upon 
the issue, and defendant’s evidence tending to show good faith and that he 
was acting within the provisions of the statute in arresting plaintiffs was 
properly submitted to the jury. Hicks v. Nivens, 4a. 


FRAUD. 


§ 7. Pleadings in Actions for Fraud. 

In alleging fraud it is not necessary that the word “fraud”? appear in the 
pleading, it being sufficient if it is alleged that the opposite party knowingly 
made a material misrepresentation with intent that the pleader should rely 
thereon, and that the pleader did rely thereon to his damage, Petty uv. Lis. 
Co., 500, 

FRAUDS, STATUTE OF. 
§ 2. Sufficiency of Writing. 

A deed duly executed and acknowledged and found among the valuable 
papers of the grantor after his death is a sufficient writing within the meaning 
of the statute of frauds of a contract of grantor to convey the lands to the 
grantees in consideration of grantees’ taking care of grantor for the remainder 
of his life. Austin v. McCollum, 817. 


8 3. Pleading. 
It is not necessary that the statute of frauds be pleaded in order to render 
incompetent parol evidence of a contract to convey land. Craig v. Price, 739. 
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GAMING. 


§ 1. Nature and Elements of the Offense. 

Where the agreed statement of facts in an action to recover the penalty 
under ©. S., 4434, states that defendant kept a slot machine in his store, with- 
out a finding that the machine was illegal, the findings are insufficient to 
support a judgment against defendant. Nivens v. Justice, 349. 

Ch. 282, Public Laws of 1985, and ch. 37, Laws of the same year, both deal- 
ing with slot machines, must be construed together. S. vo. Humphries, 406. 

Ch. 37, Public Laws of 1935, is not repealed by ch. 282, Laws of the same 
year, since the statutes are not in conflict. Ibid. 

Coin slot machines which depend in whole or in part upon the clement of 
chance in determining the results of their operation, which results cannot be 
predicted prior to their operation, are made unlawful by ch. 282, Public Laws 
of 1935, by a proper construction of the act, and the unlawfulness of such 
machines is not affected by the fact that the results of their operation may 
be influenced by skill, or by the fact that such machines may sell merchandise 
or provide entertainment. Jbid. 

The meaning of sec. 4, ch. 282, Laws of 1935, is held not necessary to be 
determined in a prosecution under sec. 8 of the act. Jbid. 

§ 4. Competency and Relevancy of Evidence. 

In a prosecution under sec, 3, ch. 282, Public Laws of 1935, for possession 
of an illegal slot machine, evidence as to the licensing of the machine is prop- 
erly excluded. 8S. v. Humphrics, 406. 


GUARDIAN AND WARD. 


$8. Proof of Appointment and Attack of Proceedings. 

Claimant contended that the person purporting to act as guardian for a 
minor in selling the minor’s lands had never been appointed and had not 
qualified as guardian. Defendants offered testimony that ecrtified letters of 
guardianship had been attached to the petition to sell the lands, and had been 
subsequently detached therefrom. Held: The evidence offered by defendants 
was properly excluded, since the appointment of a guardiar. can be shown 
only by the records in the office of the clerk of the Superior Court by whom 
the appointment was made, or by letters of appointment issued by the clerk as 
required by statute, C. S., 2157, and the parol evidence tending to show 
appointment is incompetent. Buncombe County v. Cain, 766. 

§ 16d. Validity and Attack of Instruments. 

Since title is deemed to be in the ward when a guardian takes a deed or 
mortgage for the ward, whether a mortgage executed by an individual to 
himself as guardian is void for want of proper parties, quare. Wallace v. 
Wallace, 656, 

A clerk of the Superior Court has jurisdiction to order the sale of a ward’s 
lands only upon petition verified by the duly appointed and qualificd guardian 
of the ward, and where such petition is filed and signed by a person purport- 
ing to act as guardian, but who had not been appointed guardian and had not 
qualified by filing bond, the petition confers no jurisdiction on the clerk, and 
the sale of the lands upon the clerk’s order approved by the ccurt conveys no 
title and does not adversely affect the interest of the ward in the lands. 
C. S., 2180. Buncombe County v. Cain, 766. 

§ 23. Bonds and Sureties Liable. 

Second guardianship bond held in substitution of first, and bonds were not 

cumulative under facts of this case. Beaman v. Surety Corp., 126. 
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HABEAS CORPUS. 
$3. To Obtain Custody of Minor Children. 

Where the parents are separated but not divorced, the right to the custody 
of the children of the marriage may be determined by a writ of habeas corpits. 
C. S., 2241. MeEachern v. MeEachern, 98. 

§ 4. Venue and Jurisdiction. 

Since any judge of the Superior Court or Justice of the Supreme Court has 
the power to issue a writ of habeas corpus at any time or any place, N. C. 
Const.. Art. I, see. 21; C. S., 2208, 2210, he has the discretionary power to 
make the writ returnable at such place as he may determine, which discretion 
will not be reviewed in the absence of a showing of abuse or failure to afford 
full opportunity to be heard, and therefore an exception to the refusal of a 
motion for change of venue of habeas corpus proceedings cannot be sustained. 
Stututes as to venue, C. 8., 463, cé seq., all refer to “actions” and have no 
application to habeas corpus proceedings. MeEachern v. MeFachern, 98s. 

§ 8 Appeal and Review. 

The findings of fact by the court in proceedings in habeas corpus to determine 
the custody of minor children of the parties, are conclusive when based on 
evidence. Mekachern v. McHRachern, 9s, 


HOMESTEAD AND PERSONAL PROPERTY EXEMPTIONS. 


8 5. Property in Which Right May Be Asserted. 

Where the only real property owned by a judgment debtor consists of vacant 
lots, he may claim his homestead therein, since he may thereafter build a 
habitable structure thereon. Assurance Socicty v. Nussos, 121. 

A debtor is entitled to have his homestead allotted in lands mortgaged by 
him, but the property should be appraised as though unencumbered. Croie 
a, Morgan, 153. 

HOMESTEAD. 
$ 7. Conveyance of Homestead and Lien of Judgment on Property in 
Hands of Transferee, 

Plaintif€ obtained judgment against defendants, who are husband and wife. 
‘Thereafter, the defendants conveyed certain vacant lots owned by the feme 
defendant to 2 nonresident. all legal requirements being complied with in 
making such conveyance. Plaintiff caused execution to issue on its Judgment, 
but before final process of sale the nonresident reconveyed the lots to the feme 
defendant, and she claimed her homestead exemption in said lots, they being 
the only real estate owned by her. Held: Upon the conveyance of the lots by 
defendants their homestead right therein was terminated, and plaintiff could 
have sold same to satisfy the judgment, but upon the reconveyance of the lots 
to the fente defendant prior to final process of sale, she was entitled to have 
her homestead allotted therein. N. C. Code, 614, 729, N. C. Constitution, 
Art. X, sec. 2. Assurance Society v. Russos, 121. 

§ 9. Appraisal and Allotment of Homestead. 

A debtor may have his homestead exemption allotted in lands owned by 
him but mortgaged to a third person, but in ascertaining the value thereof the 
mortgage debt should be disregarded, and the land appraised as though the 
debtor owned the unencumbered fee. N. C. Constitution, Art. X, sec. 2. Crow 
v. Morgan, 158. 

§ 10. Nature of Personal Property Exemptions. 

The right to the personal property exemption exists by virtue of the Con- 
stitution and attaches prior to the allotment or appraisal. Crow v. Morgan, 
153. 
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§ 16. Proceedings to ANot Personal Property Exemptions. 

In the allotment of the personal property exemption, the creditor as well as 
the debtor is entitled to have the procedure conform to the constitutional 
provisions and the statutes enacted pursuant thereto. N. C. Code. 787, 751. 
Crow uv. Morgan, 158. 


HOMICIDE. 


§ 4c. Premeditation and Deliberation. 

Since premeditation and deliberation are essential elements of the crime of 
murder in the first degree, intoxication to the extent that the mind is ineapable 
of this essential mental process, precludes a verdict of first degree murder, but 
the charge in this case is held without error in this respect on defendant’s 
appeal from a conviction of the capital crime. S. v,. Alston, 258. 


§ 17. Relevancy and Competency of Evidence in General. 

It was established deceased was killed with a shotgun. After the crime 
was committed, a single barrel shotgun was found in deferdant’s room, and 
there was testimony that the gun was like the one defendant was seen carrying 
the night deceased was shot. Held: Defendant’s exception to the exhibition 
of the shotgun in evidence cannot be sustained. S&. v. Macklin, 496. 


§ 18. Dying Declarations, 

Whether testimony is competent as being of a dying declaration is a question 
of law for the court, and, on appeal, the Supreme Court may determine only 
whether there was evidence tending to show the facts necessary to support 
the decision of the trial court. S. v. Stewart, 362. 

The evidence tended to show that deceased had been in the hospital for nine 
days before making fhe statements to the State’s witness, and it did not appear 
that during this period deceased was advised by physicians or nurses that her 
illness would probably be fatal, or that deceased expressed to nurses or friends 
and relatives visiting her that she apprehended she was going to die. Before 
inaking the statements to the State’s witness, deceased answered in the affirm- 
ative a question asked her by the witness as to whether deceased thought she 
was going to die. Deceased died thirteen days after making the statements, 
Held: The statements were not competent as dying declarations made by 
deceased, since the evidence fails to show that, at the time of making the 
statements, deceased was in extremis or in danger of death from her illness, 
or that she was apprehensive of her approaching death, and the testimony 
was incompetent as hearsay, and its admission over defendants’ objection 
entitles defendants to a new trial. Jbid. 

The rule permitting testimony of dying desigintione is an exception to the 
hearsay rule, and such exception does not extend to the admission of a dying 
declaration of a person whose death is not the basis of the prosecution, 
although he was mortally injured in the same fight in which the person was 
killed for whose death defendant is being prosecuted, anc although such 
declarations relate to the fatal combat. S. v. Puett, 633. 


§ 19. Evidence Tending to Identify Defendant as Perpetrator of Crime. 
Testimony that accused had been frequently seen near the scene of the 
homicide on a lonely road at nighttime within a few weeks of the homicide. 
and that on one occasion about two weeks prior thereto he had fired a pistol 
at the witness as he passed the scene of the crime, is held competent as tend- 
ing to identify the accused as the perpetrator of the crime. S..v. Tate, 613. 
§ 22. Evidence Competent on Issue of Self-Defense. 
Testimony of the character of the deceased is competent upon the plea of 
self-defense only when such testimony tends to show that deceased had the 
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general reputation of being ferocious, violent, and dangerous, while testimony 
that deceased was immoral is irrelevant and incompetent, and in this prosecu- 
tion for homicide, defendant’s exception to the exclusion of testimony that 
deceased had the reputation of being homosexual cannot be sustained, it 
appearing that defendant was given the full benefit of his contention that he 
killed deceased in a fight resulting from deceased’s indecent attack upon him, 
and it further appearing that the question addressed to the witness was too 
limited in its scope in that it asked deceased’s reputation in the police force 
and not deceased’s general reputation. S. v. Hodgin, 371. 


§ 25. Sufficiency of Evidence and Nonsuit. 

Evidence of defendant’s guilt of murder in the first degree held sufficient to 
be submitted to the jury. S. v. Gallman, 288; 8. v. Wacklin, 496: 8. v. Coffey, 
561, 

§ 27f. Instructions on Question of Self-Defense. 

The charge of the court in this prosecution for homicide to the effect that 
defendant would be guilty of manslaughter if he killed his assailant by the 
use of more force than was reasonably necessary to repel the assault is held 
without error, and defendant’s contention that the court should have further 
instructed the jury that defendant could use such force as reasonably appeared 
to him to be necessary under the circumstances, is untenable, it appearing 
that the court later fully instructed the jury on the right to kill in self-defense 
upon real or apparent necessity, and it not being required that this principle 
should be coupled in the charge with the statement of the quantum of force 
permitted in self-defense. S. v. Koutro, 144. 

The charge of the court in this prosecution for manslaughter to the effect 
that if the defendant provoked the assault in which he killed his assailant, 
the law would not permit him to successfully plead self-defense, even though 
the killing was necessary to protect himself from death or great bodily harm, 
unless defendant, prior to the infliction of the fatal injuries, withdrew from 
the combat and gave notice of his withdrawal] to his adversary by word or 
deed, is held without error upon defendant’s contention that it withdrew from 
the jury’s consideration the plea of self-defense, it being apparent from the 
charge read contextually as a whole that the portion objected to was predi- 
eated upon defendant being the person who had provoked the fight, or will- 
ingly engaged therein, and the prior portions of the charge fully presenting 
defendant’s plea of self-defense upon the other phases of the evidence. Jbid. 
§ 27g. Form and Sufficiency of Issues and Instruction on Less Degrecs of 

the Crime Charged. 

Where all the evidence shows defendant intentionally killed deceased with 
a deadly weapon, it is not error for the court to refuse to submit to the jury 
the question of manslaughter. 8S. v. Alston, 258, 

Where all the evidence establishes an unlawful killing with a deadly weapon 
committed by defendant, it is not error for the court to instruct the jury that 
if they believe the evidence beyond a reasonable doubt to return a verdict of 
guilty of murder in the second degree, at least. Jbid, 

The charge of the court in this prosecution for homicide, when taken con- 
junctively, as a whole, is held not subject to exception for failure to define 
manslaughter, it appearing that the charge covered every aspect of the contro- 
versy, defined murder in the first degree and second degree, manslaughter, 
self-defense, malice, and reasonable doubt, applied the presumption of inno- 
cence, and gave the contentions of both sides fairly and recapitulated the 
evidence in the case. S. v. Hodgin, 871. 
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Where all the evidence discloses that the crime was murder in the first 
degree, it is not error for the trial court to fail to submit to the jury the 
question of defendant’s guilt of lesser degrees of the crime. S. v. Tate, 615. 


HUSBAND AND WIFE. 
§ 22. Revocation and Rescission of Deeds of Separation. 

A deed of separation is rescinded by the resumption of the conjugal relation, 
Reynolds v. Reynolds, 554. 

§ 34. Evidence. 

Testimony of the husband as to conversations between himself and his wife 
tending to show the relations between her and the defenclant in a suit for 
alienating her affections is properly exeluded as hearsay. Jartin ve Cress, 
776, 

INDICTMENT. 
§ 5. Endorsement and Finding of Grand Jury. 

The absence of an endorsement on the bill of indictment by the foreman of 
the grand jury that any witnesses for the State had been sworn and had 
testified before the grand jury is insufficient to overcome the presumption of 
validity arising from its being returned a “true bill,” and is insufficient ground 
for quashal, the provisions of C. 8., 23386, being directory and not mandatory. 
S. v. Lancaster, 584. 


8 9. Charge of Crime. 
Indictment charging several separate offenses under statute with disjunctive 
“or” held void for uneertainty. S. vo. Williams, 159. 


INJUNCTIONS. 


$1. Nature and Grounds of Injunctive Relief in General. 

Injunctive relief will not lie in a suit instituted by carriers by rail to pre- 
vent the promulgation of lower rates by carriers by truck when the pleadings 
do not allege the invasion of any property rights of plaintiffs and the earriers 
by truck having the right under the applicable statute to lower rates at will, 
the alleged prospective injury to plaintiffs’ business being by way of fair 
competition against which the law does not proteet. Jfotor Service v. R. R., 
36. 


§ 3. Abatement of Nuisances. 

A nuisance may be abated in same action in which damages are recovered. 
Poovey v. Hickory, 680. 

§ 7. Enjoining Commission of Crime. 

Injunction held not to lie to enjoin violation of criminal statute against 
monopolies, Wotor Service uv. R. R., 36. 

§ 11. Continuance, Modification, and Dissolution. 

Where the undisputed facts are sufficient to support a decree dissolving 
the temporary restraining order entered in the cause, an exception on the 
ground that the order should have been continued for a jury trial upon the 
disputed facts in untenable. Dennis vo. Redmone, 780. 


INSANE PERSONS. 
§ 5. Appointment of Guardians. 

Where a person has been adjudged an incompetent at a hearing upon a peti- 
tion and answer properly filed after service of notice and n copy of the peti- 
tion upon the alleged incompetent, N. C. Code, 2285, the service of summons 
upon the incompetent or her guardian ad litem is not necessary to the appoint- 
ment of a guardian for the incompetent, since the service of notice and petition 
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under the provisions of the statute serves every function of a summons, and 
since the acceptanee of service or notice and the filing of an aswer to the 
petition by the guardian ad litem. waives any further service of Summons or 
notice. Jn re Baker, 618. 
Assistant clerk has power to appoint guardian for incompetent. Jbid. 


7~ 


8 7. Attack of Appointment. 

Failure to notify relatives of alleged incompetent of hearing is an irregu- 
larity, but does not render appointment of guardian void. Jn re Baker, 618. 

Movants attacked the appointment of a guardian for an inecompctent in this 
proceeding on the ground that the saine attorney acted for both the guardian 
ad litem and the original petitioner who was later appointed guardian. The 
trial court found upon supporting evidence that the attorney for the original 
petitioner merely assisted the guardian ad ten in drawing the auswer to the 
petition as a matter of courtesy, that the answer drawn denied all the ma- 
terial allegations of the petition and fully protected the rights of the alleged 
incompetent, and that at no time did the attorney for petitioner act or attempt 
to act as counsel for the alleged incompetent or her guardian ad lifen. Ffetd: 
The findings, supported by evidence, sustain the court’s ruling refusing to 
remove the guardian on the ground that the same attorney acted for both the 
petitioner and the gnardian ad litem, bid. 


INSURANCE. 


S$ 4. Form and Provisions of Policy. 

Statutory provisions in foree at the time of the issuance of a policy of in- 
surance become a part thereof as though expressly incorporated therein, and 
the statutory provisions will prevail over conflicting provisions of the policy. 
Behkard v. Ins, Co., 130. 
$ 26. Insurable Interest in Life of Another. 

A creditor has an insurable interest in the life of his debtor. JWiller vw. 
Potter, 268. 

§ 29. Incontestable Clauses. 

The effect of an incontestable clause in a policy of life insurance is to pre- 
clude insurer from attacking the validity of the policy after the stipulated 
time except for such causes as are specifically allowed in the incontestable 
clause itself. Ais 7. Ins. Co., 489. 

Incontestable clause held to apply to disability insurance rider attached to 
policy under the language of the policy in this case. Jbid, 

An incontestable clause in a poliey of insurance made applicable to the dis- 
ability provisions of the policy does not prevent insurer from setting up the 
defense that the disability sued on is not covered by the provisions of the 
disability clause, or that the claim for disability is not genuine. Aills v. Ins. 
Co., 489: Verys uv. frs. Co., 442. 

Where a disability clause in a policy of life insurance is subject to the in- 
contestuble clause of the policy, insurer may not set up the defense of in- 
validity in a suit on the disability clause instituted after the time stipulated 
in the incontestable clause. Yerys uv. ins. Co., 442. 


S$ 30b. After Breach or Wrongful Termination of Contract by Insurer. 
Wrongful termination of contract by insurer does not relieve insured from 
obligation to pay or tender payment of premiums. West v7. Tus. Co., 284. 


S$ 31a. Avoidance of Policies Issued Without Medical Examination for 
Misrepresentation or Fraud. 

3y force of C. S., 6460, a policy of life insurance issued without a medical 

exaplination may not be avoided for misrepresentations by insured in his 
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application for the policy unless such misrepresentations were fraudulently 
made. Feckard v. Ins. Co., 1380. 

Where the jury finds from the evidence that insured in a policy of life in- 
surance issued without medical examination under C. S., 6460, was suffering 
With certain diseases stipulated in the policy as grounds for avoidance, but 
that insured did not procure the policy by false and fraudulent statements, 
insurer may not avoid liability under the policy, the provisions of the policy 
in conflict with the statute being unavailing to insurer. TJbid. 

Complaint held to sufficiently allege fraud in procuring reinstatement of 
policy within provisions of C. 8., 6460. Petty v. Ins. Co., 500. 


§$ 34a. Construction and Operation of Disability Clauses and Sufficiency of 
Evidence of Disability. 
Performance of intermittent, trifling jobs held not to precinude recovery on 
disability clause, Blankenship v. Assurance Society, 471. 


§ 384b. Notice and Proof of Disability and Waiver. 

Correspondence between insurer and insured’s attorney rels.tive to insured’s 
disability and facts necessary to establish insured’s claims, had after notice 
by insured of such disability more than a year after its inception, but without 
intimation by insurer that it intended to waive the defense of failure to fur- 
nish proof of disability as required by the policy or within a reasonable time 
after the inception of the disability, fs held not a waiver by insurer of such 
defense, Fulton v. Ins, Co., 394. 


§ 384d. Occurrence and Notice of Disability During Life of Certificate 
Under Group Insurance. 

Employee held to have allowed insurance to lapse by failing to give proof 
of disability within reasonable time after termination of employment by 
reason of disability. Fulton v. Ins. Co., 3894. 

Evidence that plaintiff, insured under an employee’s group policy, was dis- 
abled as defined in the policy at the time he ceased to be an emplovee held 
sufficient to be submitted to the jury in this case. Blankenship v. Assurance 
Socicty, 471. 

In this action to recover disability benefits on a certificate issued to insured 
employee under a group policy, judgment for insured is affirmed under au- 
thority of Dewease v. Ins. Co., 208 N. C., 782. Burchfield v. Ins. Co., 828. 


§ 36a. Persons Entitled to Payment of Life Policies. 

A ereditor has an insurable interest in the life of his debtor. and as the 
beneficiary has a vested interest in the policy, and upon the death of the in- 
sured, neither his heirs at law nor his personal representative may sue to 
recover the proceeds of the policy, but the creditor beneficiary must apply the 
proceeds of the policy to the payment of the debt. JWiller v. Potter, 268. 


§ 36e. Compromise and Settlement. 

After the absence of insured for over seven years without being heard from, 
the beneficiary, who had kept the policy in force by paying premiums, agreed 
with insurer to accept the cash surrender value of the policy with the privi- 
lege of reopening the case in the event the beneficiary could ever prove in- 
sured died prior to the lapsing of the contract. #7cld: The compromise agree- 
ment precludes the beneficiary from reopening the case except upon proof of 
actual rather than presumptive death. Head v, Ins. Co., 208. 


§ 39. Provisions Limiting Liability or Constituting Conditions Precedent 
Thereto, 

Insured was killed in an accident while riding aS a passenger in an auto- 

mobile. Insurer admitted issuance of the policy and that it was in force at 

the time, but denied liability under the proviso in the policy that no liability 
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should attach if injury should proximately result from insured’s intoxication 
at the time, and assumed the burden of proof on its affirmative defense. The 
trial court instructed the jury that “intoxicated” and “drunk” were synony- 
mous terms, and that the issue should be answered in favor of insurer if 
insured had drunk intoxicants to such extent as to appreciably affect and im- 
pair to any extent his mental or bodily faculties, or both. Held: The instruc- 
tion is favorable to insurer, and will not be held for error on insurer’s appeal. 
Wilson v. Casualty Co., 585. 


INTONICATING LIQUOR. 


§ de. Effect of Repeal Statute on Criminal Liability for Possession. 

C. S., 3379, making the possession of intoxicating liquor by individuals for 
the purpose of sale unlawful, is net repealed as to New Hanover County by 
ch, 418, Public Laws of 1985. S. v. Tate, 168. 

The provisions of 3 C. 8., 3411 (j). making the possession of intoxicating 
liquor lawful in certain instances, is repealed in New Hanover County by 
ch. 418, Public Laws of 1935. Jbid. 

§ 9a. Indictment. 

Indictment for possession of liquor for sale need not allege that liqnor did 
not bear stamp of A. B. C. Board. SS. v. Atkinson, 661. 

§ 9c. Sufficiency of Evidence. 

The possession of more than one gallon of intoxicating liquor is prima facie 
evidence of possession for the purpose of sale, C. S., 3379, and is sufficient to 
take the case to the jury on the issue. S, v. Tate, 168. 

Evidence that officers found a funnel, and a number of containers, and 
glasses smelling of whiskey, some of which had a small quantity of whiskey 
in them, in different places on defendant’s premises. is held sufficient to be 
submitted to the jury in a prosecution of defendant on a charge of having 
possession of intoxicating liquor for the purpose of sale, although the amount 
of whiskey discovered on the premises was insufficient to invoke the presump- 
tion under the provisions of C. 8., 3379 (2). S. v. Rhodes, 473. 

In an indictment sufficiently charging possession of liquor for the purpose of 
sale, C. S.. 38379. an additional allegation that the whiskey did not bear the 
stnmp of the A. B. C. Board of the county is an allegation of a nonessential 
fact, and will be regarded as surplusage or as a refinement within the mean- 
ing of C. S.. 4623. and the State is not required to offer evidence of such 
additional allegation. S. v. Atkinson, 661. 


§ 9d. Directed Verdict. 

Ievidence establishing defendant’s possession of more than a gallon of intoxi- 
cating liquor, without other incriminating evidence, is insufficient to support 
a directed verdict of guilty of possession of intoxicating liquor for the purpose 
of sale under the provisions of C. 8., 88379. S. v. Ellis, 166. 


JUDGMENTS. 


$ 1%c. Conditional and Alternative Judgments. 
Order held void as being alternative or conditional. Hagedorn v. Hagedorn, 
164. 


§ 22. Procedure: Direct and Collateral Attack. 

Where it appears from the face of the record or the papers in the case that 
service of summons or original process was not had, nor waived, a judgment 
in personan rendered in this action may be treated as a nullity, vacated on 
motion, or collaterally attacked. since voluntary appearance or service of 
process is necessary to give the court jurisdiction, but where the officer’s 
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return shows service it is deemed prima facie correet, C. S., 921, and the 
remedy of defendant asserting nonservice is by motion in the cause upon a 
showing of nonservice by clear and unequivocal proof. Dunn v. Wilson, 493. 

The procedure to attack a judgment for absolute divorce on the ground of 
fraud perpetrated on defendant and the court in service of process by publica- 
tion and obtaining judgment upon false allegations in the complaint, while 
defendant was out of the State on a visit, when plaintiff knew of defendant's 
whereabouts throughout, is by independent action, Poole vr. Poole, 536, 

A judgment rendered in proceedings coran non jiudice is void, and may be 
attacked either directly or collaterally. Abernethy v. Burns, 686. 

§ 32. Operation of Judgments as Bar to Subsequent Actions in General, 

A void judgment will not support a plea of estoppel by judgment. <Aber- 
nethy v. Burns, 636. 

§ 33. Judgments of Nonsuit as Bar to Subsequent Actions, 

Iividence held to support finding that allegations and evidence were sub- 
stantially the same as in prior action nonsuited, and judgment disinissing the 
action was proper, Chapman v. Tea Co., 842. 

§$ 34. Judgments of Federal Courts and of Other Estates as Bar to Subse- 
quent Action. 

Final judgment of the Federal court dismissing plaintiff insurer's suit to 
have the policies of insurance in question canceled for fraud end the disability 
provisions therein stricken out, and to recover disability benefits already paid, 
constitute a bar to plaintiff’s right to set up sueh matters in insured’s action 
instituted in a state court on the disability clauses of the policies, YVerus v. 
Ins, Co., 442. 
$8 37. Rights and Remedies of Assignee. 

Where plaintiff, while the action is pending, assigns any veecovery he may 
obtain against defendant to third persons for a valuable consideration, such 
third persons at the time of the rendition of the judgment are the equitable 
owners thereof and entitled to the assignment of the judgment upon the judg- 
ment docket, plaintiff having no legal or equitable interest therein. Jertilizer 
Works v. Newbvdern, 9. 

JURY. 
§ 4. Examination of Prospective Jurors. 

The court may allow counsel, in seleeting jury, to ask prospective jurors, in 
good faith, whether any of them are connected with an insurance or bonding 
company. Pell v. Panel Co., 813. 


KIDNADING. 
§ 2. Prosecution. 
Evidence disclosing that witness voluntarily went with defendants Aeled 
insufticient to support charge of kidnaping. S. v1. Smith, G8. 


LANDLORD AND TENANT. 
$10. Duty to Repair. 

Under the common law rule obtaining in this jurisdiction, a lessor is under 
no implied covenant to repair the premises. Willidiis a. Strauss, 200: Mercer 
v. Williams, 456. 

§ 11. Liability for Injuries from Defective or Unsafe Condition of 
Premises. 

In the absence of evidence that a landlord retained control of or agreed to 

keep in repair a balcony between two apartments owned by her and con- 
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structed for the use of both apartments, the landlord is not liable for injuries 
resulting to a nember of the household of a tenant of one of the apartments, 
caused by disrepair of the balcony. Williams vv. Strauss, 200. 

The general rule is that a landlord is not liable to his tenant for personal 
injuries sustained by reason of a defective condition of the demised premises 
unless the landlord contracts to repair and the tenant is injured as a result of 
work neghgently done in the landlord’s undertaking to repair, and in this case, 
iTeld: In the absence of allegations and evidence that the lessors failed to give 
notice of known or latent defects, or that lessors failed to repair the premises 
in breach of a covenant to repair, defendants’ motion to nonsuit was properly 
sustained. Jferecer v. Williams, 456. 


LIMITATION OF ACTIONS. 
8 1. Nature and Construction of Statutes of Limitation in General. 

The statute of limitations bars the remedy upon the lapse of the prescribed 
time, but does not extinguish the right, and the creditor may proceed to collect 
on collateral security assigned by the debtor even after action upon the princi- 
pal debt is barred. Bank wv. Ins. Co., 140. 

§ 2e. Actions Barred in Three Years. 

A cause of action fur breach of a contract to delay foreclosure of a deed of 
trust is barred after three years from the breach of the contract by fore- 
closure in violation of the agreement. Craig v. Price, T39. 

8 3. Accrual of Right of Action. 

Assignee’s right of action for proceeds of life policy assigned accrues upon 

death of assignor. Bank v. Ins. Co., 140. 


$4. Fraud and Ignorance of Cause of Action. 

Plaintiff grantors instituted this action to reform their deed by inserting a 
reversionary clause therein, which was omitted therefrom by the mistake of 
the draftsman, Defendants contended that the registration of the deed consti- 
tuted notice that the clause had been omitted therefrom, and that the action 
was barred, since more than three years had eclapsed sinee the registration of 
the deed. Held: The registration of the deed is insufficient to constitute 
notice to plaintiffs, and the action was not barred until three vears after 
plaintiffs discovered, or should have discovered, the mistake in the exercise of 
due diligence. C.&., 441 (9). Ollis c. Board of Education, 489, 

§ 8. Absence and Nonresidence. 

Annual visits for appreciable length of time will not start running of statute 
in favor of nonresident. All v. Lindsay, OOA. 
8 11. Institution of Action. 

Where complaint fails to state cause of action, amendment constitutes a new 
action. The distinction between the defective statement of a good cause of 
action and the statement of a defective cause of action is pointed out. George 
t. KR. KR, Os. 

§12b. Part Payment as Affecting Parties Secondarily Liable. 

Where endorser waives extension of time, payment of interest by maker for 
definite extension prevents running of statute in favor of endorser. Luther wv. 
Lemons, 278. 

§ 13. New Promise. 

A promise to reconvey the land to the trustor will not estop the cestui from 
setting up the statute of limitations in the trustor’s aetion to recover for 
breach of the ecstui’s alleged contract to delay foreclosure. Craig v. Price, 
739. 
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§ 15. Pleading. 
Plea of statute of limitations, not having been interposed in apt time, held 
not available to the defendant. Gill v. Gill, 823. 


MALICIOUS PROSECUTION. 


§ 1. Nature and Essentials of Right of Action in General. 

Plaintiff in an action for malicious prosecution must allege and prove mal- 
ice, want of probable cause and termination of the proceeding upon which the 
action is based. Jfitchem v. Weaving Co., T82. 

The distinction between an action for malicious prosecution and one for 
abuse of process is that malicious prosecution is based upon malice in causing 
process to issue, while abuse of process lies for the improper use of process 
after it has been issued, and in the former plaintiff must prove malice, want 
of probable cause, and termination of the prosecution. Abernethy v. Burns, 
636. 


§ 3. Want of Probable Cause. 

The fact that the committing magistrate had bound defendant over is 
competent evidence on the question of probable cause in an action thereafter 
instituted by the defendant in the criminal action for malicious prosecution, 
but such fact is not conclusive. The distinction between instances where the 
magistrate has jurisdiction to try the defendant is pointed out. Mitchem »v. 
Weaving Co., 732. 

§ 4. Malice. 

Want of probable cause does not raise presumption of malice, although jury 

may infer malice therefrom. Mitchem v. Weaving Co., 732. 


§ 5. Termination of Prosecution. 

A nolle prosequi is a sufficient termination of a prosecution to support an 
action for malicious prosecution based thereon. Abernethy v. Burns, 636. 

A nolic prosequi taken by the solicitor upon the finding by the grand jury 
of “not a true bill’ after the committing magistrate had bound the defendant 
over, is a sufficient termination of the prosecution to support an action for 
malicious prosecution. JMitchem v. Weaving Co., 732. 


MANDAMUS. 


§ 1. Nature and Grounds of Writ in General, 

Mandamus will lie only to compel the performance of a clear legal duty, 
and then only at the instance of a party having a clear legal right to demand 
its performance. Stone v. Comrs. of Stoneville, 226. 


§ 2b. Discretionary Duty. 
While mandamus will lie to compel exercise of discretionary power, it does 
not lie to control course of action. Allen v. Carr, 5138. 


MASTER AND SERVANT. 


§ 11. Nature and Extent of Employer's Liability for Injury to Servant. 

Employer may not be held liable for failure to give injured employee 
emergency medical attention when employer has no actual or constructive 
knowledge of the injury. Batton v. R. R., 756. 


§ 37. Nature and Construction of Compensation Act in General. 

The Workmen’s Compensation Act must be construed with reference to its 
primary purpose to provide compensation for injured employees and depend- 
ents of deceased employees. Roberts v. Coal Co., 17. 
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§ 40d. Whether Injury Results from Accident. 
Evidence held to support finding of Commission that claimant’s asbestosis 
was not caused by an accident. Swink v. Asbestos Co., 308. 


§ 40e. Whether Accident ‘‘Arises Out of Employment.”’ 

Evidence that an employee was carrying dynamite over a slick, rough road 
in the performance of his duties, that he twisted his ankle, causing severe 
sprain and other internal injuries proximately resulting in his death, is suffi- 
cient to sustain findings that his death resulted from an accident arising out 
of and in the course of his employment. Carlton v. Bernhardt-Seagle Co., 655. 


§ 44. Rights of Employer, Insurer, and Injured Employee Against Tort 
Feasor. 

After assuming lability for an award to the dependents of a deceased em- 
ployee, the insurer brought suit against the third person tort-feasor and re- 
covered judgment in excess of the amount necessary to compensate it for the 
award, which excess was paid to the dependents of the employee under orders 
of the Industrial Commission. Thereafter the insurer became insolvent and 
defauited in payment of the balance of the award. Held: The employer, held 
liable for the balance of the award, is not entitled to a credit for the amount 
paid the dependents out of the judgment against the third person tort-feasor 
or for the amount paid plaintiff’s attorneys in that action, the amount paid 
the dependents out of the judgment being an amount in addition to the award, 
and the award not being subject to reduction by sueh amount. Roberts tv. 
Coal Co., 17. 

§ 46a. Nature and Functions of Industrial Commission in General. 

The Industrial Commission is primarily an administrative agency of the 
State, and it is only when claim has been filed and the parties fail to reach 
an agreement that the Commission is invested with eertain judicial functions 
as a special or limited tribunal for the purpose of determining the respective 
rights and liabilities under the Compensation Act. Hanks v. Utilities Co., 312. 
§ 47. Filing of Claim. 

It is not required that an injured employee, or the dependents of a deceased 
employee, file claim with the Industrial Commission, it being incumbent on the 
employer to file written report of the accident with the Industrial Commission 
upon notice given by the injured employee, or his representative, secs. 8081 
(dd) (vvv), and where the employer has filed such report with the Commis- 
sion within the prescribed time upon verbal information elicited from the 
representative of the employee by ifs claim agent, the representative being 
unable to read or write, and, the employer admitting liability, the report has 
been filed with the Industrial Commission as a claim within one year from 
date of the accident and contains all facts necessary to inake an award, the 
claim is filed within the prescribed time, sec. SOSL (bb), and the Industrial 
Commission acquires jurisdiction. Hanks v. Utilities Co., 312. 

Evidence held to support findings that claim was not filed in time and that 
employer was not estopped to assert defense. Lilly v. Belk Bros.. 735. 


§ 50. Prosecution and Abandonment of Claim. 
Institution of suit at common law held not to estop claimant from proceed- 
ing under Compensation Act. Hanks v. Utilities Co., 812. 


§ 52. Hearings and Evidence Before Commissioner. 

Testimony of the wife of an employee as to his expressions of bodily feeling 
tending to show the progress of the injury is competent upon the hearing upon 
the question of whether the accident proximately caused his death. Carlton v. 
Bernhardt-Seagle Co., 655. 
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The report signed by the manager of an incorporated employer and filed 
with the Industrial Commission as required by N. C. Code, 8181 (vvv), is 
competent upon the hearing and statements contained therein not within the 
personal knowledge of the manager are competent as an «admission against 
interest. Jbid. 


§ 53b. Parties Liable for Payment of Award. 

An award was entered in favor of the dependents of a deceased employee 
for payment of compensation in weekly installments for the death of the em- 
ployee. After the insurance carrier had paid several installments, it de- 
faulted in the payment of the balance of the installments because of in- 
solvency. Held: Under the provisions of the Compensation Act the employer 
is primarily liable to the employee, which obligation is unimpaired by its 
contract with an insurer for insurance protection, or by the insurer’s subroga- 
tion to the rights of the employer upon paying or assuming the payment of an 
award, and the employer is not relieved of its liability to the dependents of 
the deceased employee for the balance of the weekly payments because of the 
insolvency of the insurer. Roberts v. Coal Co., 17. 

The dependents of a deceased employee elected to pursue their remedy 
under the Compensation Act, and recovered compensation payable in weekly 
installments. Thereafter, the insurer, upon assuming liability under the 
award, instituted suit in the name of the administratrix of the deceased em- 
ployee against the third person tort-feasor and recovered judgment. Insurer 
retained an amount sufficient to compensate it for the award and paid the 
excess to the employee’s widow under order of the Industrial Commission. 
Thereafter, the insurer became insolvent and for that reason was unable to 
pay the balance of the award. Held: The administratrix was only a nominal 
party to the suit against the third person tort-feasor and had no control over 
the recovery and could not safeguard it for the purpose of paying the award, 
and the employer, who selected the insurance carrier for his own protection, 
is not relieved of his primary obligation to the dependents of the employee by 
reason of the insurer’s recovery from the third person and default in payment 
because of insolvency, nor does the fact that the employer had no notice of 
the suit by the insurer against the third person alter this result, the insurer 
and the employer having a community of interest, and the failure of the 
insurer to notify the employer not being chargeable to the dependents of the 
deceased employee. Ibid. 


§ 55d. Matters Reviewable on Appeals from Industrial Commission. 

The findings of fact made by the Industrial Commission in a proceeding 
before it are conclusive on appeal to the Superior Court when the findings are 
supported by competent evidence. Swink v. Asbestos Co., 8038; Lilly v. Belk 
Bros., 735. 

A finding of fact by the Industrial Commission which is not supported by 
the evidence is not binding upon appeal. Hanks v. Utilities Co., 312. 

Where each of the essential facts found by the Industrial Commission is 
supported by competent evidence, the findings are conclusive on appeal, even 
though some incompetent evidence was also admitted upon the hearing. Carl- 
ton v. Bernhardt-Scagle Co., 655. 


§ 55f. Matters Necessary to Determination of Appeals from Industrial 
Commission. 

Where it is determined on appeal that an employee is not entitled to recover 
under the provisions of the Compensation Act, the contention of the successive 
insurance carriers as to their respective liabilities need not he decided. Swink 
v. Asbestos Co., 308. 
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MONOPOLIES. 
§ 1. Construction and Validity of Statutes Relating to Monopolies. 

C. 8S., 2563 (8), sufficiently defines the offense therein prohibited as the will- 
ful destruction or undertaking to destroy the business of any opponent or busi- 
ness rival in the State with the purpose or intention of attempting to fix the 
price of anything of value when competition is removed, and the statute is 
constitutional and clear and is not void for indefiniteness, the State having 
the power to regulate discriminatory sales unless the statute contravenes the 
Federal Constitution. S. v. Coal Co., 742. 


§ 3. Rights and Remedies of Individuals Affected. 

Plaintiffs alleged that defendant carriers by rail were seeking to lower 
freight rates on a certain product in intrastate commerce with the intent to 
drive plaintiffs, carriers by truck, out of business, and then to raise rates after 
competition by plaintiffs had been destroyed, all in violation of C. 8., 2568. 
On the facts alleged, plaintiffs sought to enjoin the promulgation of the con- 
templated lower rates. Held: While the facts alleged constitute a violation 
of C. S., 25638, such violation is made criminal by C. S., 2564, and judgment 
dissolving the temporary restraining order obtained by plaintiffs and dismiss- 
ing the action is proper, plaintiffs’ remedy for a violation of the statute being 
by indictment and prosecution under the provisions of C. 8., 895 (2), since, 
ordinarily, the violation of a criminal statute may not be enjoined. Motor 
Service v. R. R., 36. 

§ 4. Prosecution and Punishment, 

Evidence of defendant’s violation of C. 8., 25638 (8), held sufficient to be 
submitted to the jury. S. v. Coal Co., 742. 

In a prosecution for violating C. 8., 2563 (8), relating to monopolies, an 
instruction that a person violates this section if he lowers the price of the 
product in question for the purpose of injuring or destroying competitors, and 
then, after competition is removed, he sells at a higher price to the detriment 
of the public, is held without error. Jbid. 

In this prosecution for violation of C. S., 2563 (3), relating to monopolies, 
the court’s instruction defining th. element of willfulness in injuring the 
business of competitors that willful means the wrongful doing of an act with- 
out justification or excuse, is held a correct definition of willfulness as used 
in criminal statutes, nor will the court’s failure to explain the meaning of 
“justification” as used in the instruction be held for error in the absence of a 
request for special instructions, it appearing that elsewhere in the charge the 
court, in effect, explained the word by charging that defendant could not be 
found guilty unless defendant intended to injure its competitors and fix prices 
after competition was removed. IJbid. 





MORTGAGES. 
§ 3. Parties. 

Since title is deemed to be in the ward when a guardian takes a deed or 
mortgage for the ward, whether a mortgage executed by an individual to 
himself as guardian is void for want of proper parties, qu@re. Wallace v. 
Wallace, 656. 


8 13a. Appointment and Tenure of Trustee in General. 

A bank, created as a result of a consolidation of several State banks, may 
properly exercise the power of sale contained in a deed of trust in which one 
of its constituent banks was named trustee, upon default by the trustor, since 
under N. C. Code, 217 (p), the consolidated bank succeeds to such power, 
even though the deed of trust was executed prior to the enactment of the 
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statute, since the statute is merely an amendment of a former statute, ch. 77, 
Public Laws of 1925. Braak v. Hobbs, 379. 
§ 22. Equitable Assignment and Subrogation. 

Where mortgage debt is paid from proceeds of insurance on life of pur- 
chaser assuming debt, his estate is not entitled to subrogation as against sub- 
sequent purchasers who assumed debt. Miller v. Potter, 268. 


§ 30a. Right to Foreclose and Defenses in General. 

The holder of notes secured by a deed of trust may foreclose the property 
in the hands of a purchaser from the trustor assuming the payment of the 
debt without first filing claim with the personal representative of the deceased 
maker of the notes. Dennis v. Redmond, 780. 

An allegation that several concerns had made demand on plaintiff for pay- 
ments on the indebtedness secured by a deed of trust assumed by plaintiff is 
insufficient to restrain foreclosure of the deed of trust when it appears that 
each of the various concerns represented the holder of the notes. Jbid. 


§ 30b. Default in Payment of Principal and/or Interest. 

In this suit to restrain foreclosure instituted by the grantee in a deed as- 
suming the payment of the debt secured by a deed of trust on the lands, it 
appeared that the debt was in default and that no payment had been made 
thereon for about three years, even giving plaintiff credit for amounts paid 
by her plus an amount received by the cestui from the proceeds of a fire in- 
surance policy on the property, and that the cestui had paid taxes and in- 
surance and had properly credited plaintiff with the credits claimed by her. 
Held: It was not error for the court to find that the debt was in default and 
to dissolve the temporary restraining order entered in the cause, there being 
no facts in dispute sufficient to warrant the continuation of the restraining 
order for a jury trial. Dennis v. Redmond, 780. 


§ 30e. Denial of Amount Claimed and Accounting. 

Where it appears that plaintiff seeking to restrain the foreclosure of a deed 
of trust had not paid anything on the indebtedness for about three years, that 
she could have easily ascertained the amount of insurance collected by the 
cestui on the policy of fire insurance on the property which the cestui had 
allowed as a credit on the debt, and could have ascertained the amount of 
insurance and taxes paid by the cestui and added to the debt, plaintiff is not 
entitled to restrain the foreclosure for an accounting to ascertain the exact 
amount of the indebtedness in the absence of a tender of some amount to the 
cestui. Dennis v. Redmond, 780. 


§ 30f. Agreements to Delay Foreclosure. 
An agreement to delay foreclosure of a deed of trust securing a note long 
past due is void for want of consideration. Craig v. Price, 739. 


§ 32a. Execution of Power of Sale in General. 

The deeds of trust in question provided that upon default the trustee might 
advertise and sell the property ‘on application of V. E. W., S. M. ©. (the 
cestuis que trustent) or assignee.” Held: The provisions for the execution 
of a power of sale must be strictly complied with for the protection of all the 
parties to the instrument, and the instrument does not authorize the trustee to 
advertise and sell the property on the sole application of one cestui que trust 
without the consent of the other cestui que trust. Woodley v. Combs, 482. 

§ 32b. Advertisement and Notice. 

Trustor cannot complain that no personal notice of foreclosure was given 
him when all the provisions of the instrument and the statute in respect to 
advertisement were fully complied with. Craig v. Price, 739. 
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§ 35. Right of Mortgagee, Trustee, or Cestui to Bid in Property. 

A cestui que trust has the right to buy the property at the foreclosure sale 
of the deed of trust in the absence of fraud or collusion. Aill »v. Fertilizer 
Co., 417. 

Where a mortgagor transfers title to the holder of the notes secured by the 
mortgage, who had purchased the notes from the mortgagee, and the holder 
cancels the mortgage and transfers title to a third person, the mortgagor has 
a right of action against the holder, but not against the purchaser from the 
holder in the absence of allegation that the purchaser had notice of the mort- 
gagor’s equity and that the purchaser’s deed was not Supported by considera- 
tion, the record not being notice since it showed the cancellation of the mort- 
gage and failed to show that the mortgagor’s deed was made to the holder of 
the notes, the holder not appearing of record as the mortgagee. Byrd v. Wal- 
drop, 669. 

§ 36. Deficiency and Personal Liability. 

Where a mortgage or deed of trust is foreclosed under the power of sale 
contained in the instrument, and the holder of the notes secured thereby bids 
in the property, directly or indirectly, for an amount less than the debt and 
sues to recover a deficiency judgment. Held: Under the provisions of sec. 3 
of ch. 275, Public Laws of 1933, recovery is properly denied upon the finding 
of the jury that the property was worth the amount of the debt at the time 
and place of the sale. The statute applies only to foreclosure under powers 
of sale and not to actions to foreclose, and only to instances where the creditor 
bids in the property, directly or indirectly, and not to instances where the 
property is bid in by independent third persons. Loan Corp. v. Trust Co., 29; 
Building and Loan Asso. v. Bell, 35. 

§ 39a. Parties Who May Attack Foreclosure. 

Complaint held to allege cause of action in favor of one cestui to upset 

foreclosure had on sole application of other cestui. Woodley v. Combs, 482. 


§ 39b. Grounds of Attack Other Than [rregularity in Foreclosure Pro- 
ceedings. 

Mere inadequacy of purchase price, without evidence of fraud, oppression. 
or unfairness on the part of the trustee or holder of the notes, is insufficient 
to upset a foreclosure sale had in strict conformity with the power of sale 
eontained in the deed of trust. Hill v. Fertilizer Co., 417. 


§ 39c. Waiver of Right to Attack and Estoppel. 

The cestui que trust bought the property at the foreclosure sale and there- 
after sold same. The trustors, with knowledge of all the facts, surrendered 
possession to the purchaser, rented a part of the property from him, and stood 
by without objection while the purchaser expended large sums in improve- 
ments on the tract of land. Held: The trustors are estopped from attacking 
the validity of the foreclosure sale. Hill v. Fertilizer Co., 417. 


§ 39f. Actions to Set Aside Foreclosures. 

Plaintiff, the trustor in a deed of trust, instituted this action, claiming that 
defendant agreed to rent the property at a stipulated price and pay the rent 
to the cestui que trust so as to discharge the deed of trust, that defendant paid 
the debt but, instead of having the deed of trust canceled as agreed, had the 
nofes assigned to him and procured foreclosure by the trustee. Defendant 
denied the allegations and set up claim for improvements and taxes paid. 
Held: The evidence of frand was sufficient to be submitted to the jury, and, 
in view of defendant’s claim for taxes and improvements, the jury was prop- 
erly called upon to ascertain the entire amount of rents due, and upon the 
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verdict of the jury in plaintiff’s favor, judgment was properly entered setting 
aside the foreclosure and adjusting the rights of the parties upon the several 
amounts found by the jury on the respective claims of the parties for rents, 
taxes, and improvements. Baushar v. Willis, 52. 


MUNICIPAL CORPORATIONS. 


§ 7. Governmental Powers. 
Establishment and maintenance of playgrounds held goveznmental function 
of populous city. Atkins v. Durham, 295. 


§ 14. Defects or Obstructions in Streets or Sidewalks. 

Plaintiff’s testimony tended to show that she fell and was injured while 
walking along the sidewalk in defendant city when she stepped down onto a 
driveway crossing the sidewalk in front of a house, that the driveway was 
rough, part of the cement having been washed away, and that it was directly 
in front:of a house in an unexpected place, but that at the time of the injury 
it was broad daylight and that she could have walked in the street with 
safety. Held: Plaintiff's testimony discloses contributory negligence barring 
recovery as a matter of law, it being evident that plaintift saw, or should have 
seen, in the exercise of due care, the condition of the driveway, and that she 
attempted to walk over the driveway when a safe way was available. Burns 
v. Charlotte, 48. 

Plaintiff’s evidence tended to show that the concrete railing of a bridge in 
defendant city had been broken through and temporarily replaced with planks, 
that plaintiff’s intestate, at a time when there was ice on the roadway, was 
seen to drive his car upon the bridge, was observed to skid, and was later 
found bencath his overturned car under the bridge. There was no eye-witness 
to what happened. Held: 'The evidence was insufficient to be submitted to the 
jury in plaintiff’s action against the city, the burden being upon plaintiff to 
show that defendant city negligently failed to use due care to keep its streets 
in a@ reasonably safe condition for those haying occasion to use them in a 
proper manner, and that such negligent failure proximately caused the injury, 
it not being the duty of the city to erect and maintain barriers proof against 
any degree of force, or to keep its streets entirely free from natural ice, and 
the happening of the injury raising no presumption of negligence. Love v. 
Asheville, 476. 

Evidence that plaintiff fell when her foot caught in a broken place in the 
cement of a sidewalk over a drain pipe, that the broken plece was about an 
inch deep and left the drain pipe exposed, that a small hole had been worn 
in the drain pipe, and that the edges of the broken place in the pipe were 
rusty, indicating the defect had existed for a long period of time, is held 
sufficient to be submitted to the jury on the issues of the city’s negligence in 
failing to keep its sidewalk in a reasonably safe condition, and that such 
negligence was the proximate cause of plaintiff’s injuries. Doyle v. Charlotte, 
709, 

Evidence held not to disclose contributory negligence as matter of law in 
action to recover for injuries resulting from fall on sidewalk. TJbid. 

Plaintiff’s evidence feld insufficient to make out case of actionable negli- 
gence on part of defendant municipality for injury caused by fall from foot 
bridge not maintained by the city. Duren v. Charlotte, 824. 


§ 16. Injuries to Land by Sewerage Systems. 

An action to recover damages to plaintiff’s land caused by the deposit of 
raw sewage thereon from defendant municipality’s sewage disposal plant prior 
to the institution of the action may be joined with suit to enjoin the future 
maintenance and operation of the plant after the lapse of a reasonable time 
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for the installation of an adequate plant, or for permanent damage for in- 
juries sustained by the municipality’s taking of the property under the power 
of eminent domain. Poovey v. Hickory, 630, 

In an action to enjoin the maintenance and operation of defendant munici- 
pality’s sewage disposal plant after the lapse of a reasonable time for the 
installation of an adequate plant, allegations that the population of defendant 
municipality had greatly increased and would continue to increase, and that 
attendance upon schools and colleges located in the city had greatly increased 
since the construction of the sewage disposal plant, rendering the plant in- 
adequate, and that the increased value of taxable property within the city 
rendered the city financially able to build an adequate plant, are relevant and 
material allegations upon the question of plaintiff’s right to the injunctive 
relief prayed for, and such allegations are improperly stricken out on de- 
fendant’s motion under C. S., 5387. Ibid. 

Right to recover damages resulting to land from sewage disposal plant is 
predicated upon title and not possession, and plaintiff may not recover dam- 
ages caused prior to his acquisition of title. Ballard v. Cherryville, 728. 

§ 35. Curative Acts of Legislature in Regard to Assessments for Public 
Improvements. 

Street assessments made under charter provisions failing to provide notice 
and an opportunity to be heard to those assessed are void as violating due 
process of law, and may not be validated by curative acts of the Legislature. 
Art. XIV, sec. 1, of the Federal Constitution, Art. I, sec. 17, of the State 
Constitution. Lexington v. Lopp, 196. 


§ 36. Nature and Extent of Municipal Police Power in General. 

Municipal corporations are given authority by N. C. Code, 2795, 2776 (b), 
2787 (12), to establish parks and playgrounds necessary to the maintenance 
of the health of their inhabitants, and an ordinance of a populous industrial 
city which provides for the issuance of bonds to establish and maintain parks 
and playgrounds for the children of the city is held a valid exercise of its 
police power under legislative authority for the promotion of the public 
health, safety, and morals. Atkins v. Durham, 295. 
§ 37. Zoning Ordinances and Building Permits. 

The approval by the Board of Adjustment of a denial of a permit to erect 
a filling station on certain land does not constitute res judicata upon a second 
application made therefor three years after the first application upon sub- 
stantial change of the traffic conditions. In re Broughton Estate, 62. 


NEGLIGENCE. 


§ 4d. Doctrine of Attractive Nuisance. 

Burned-out light bulb held not inherently dangerous, and doctrine of attrac- 
tive nuisance held inapplicable. Heater v. Light Co., 88. 

The complaint in this action for wrongful death alleged that defendants 
maintained an artificial pond, for pleasure and recreational purposes, adjacent 
to a road connecting two streets in the edge of a thickly settled city, that 
there was no obstruction between the pond and the road, that the pond was 
attractive to small children and was naturally hazardous, and that several 
children had been drowned therein to the knowledge of defendants, and that 
defendants had invited numerous small children, including members of intes- 
tate’s family, to come upon the premises and play without warning them 
against the danger of the deep water, and that intestate, a child of tender 
years, went upon the premises and was drowned in the pond. Held: The 
complaint stated a cause of action for wrongful death and defendants’ de- 
murrer thereto should have been overruled. Cummings v. Dunning, 156. 
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§ 10. Doctrine of Last Clear Chance. 

The doctrine of last clear chance may arise only when plaintiff is guilty of 
contributory negligence, and one of defendants, sued as joint tort-feasor, may 
not resist recovery by plaintiff on the ground that the other defendant had 
the last clear chance to avoid the injury. Taylor v. Rierson, 185. 

Doctrine of last clear chance held inapplicable in action to recover for 
death of intestate killed while sitting on track, since engineer had right to 
expect up to the moment of impact that intestate would get off track. Jeep 
vo. R. R., 285. 

§ 11. Contributory Negligence of Persons Injured in General. 

Allegation and evidence that plaintiff, a passenger on defendant’s bus, gave 
a match to a fellow passenger to strike a light fo look for a coin on the floor 
of the bus while gasoline was being put into the gas tank of the bus through 
its intake on the inside of the bus, is held sufficient to support the issue of 
contributory negligence tendered by defendant bus company in plaintiff’s 
action to recover for injuries sustained when the gas fumes became ignited 
from the match struck by plaintiff’s fellow passenger. Williams v. Bus, Inc, 
400, 

It is not necessary that contributory negligence be the sole proximate cause 
of the injury in order to bar recovery, it being sufficient if such negligence is 
one of the proximate concurring causes of the injury. Wright v. Grocery Co., 
462; Hrum v. Baumrind, 650. 


§ 12. Contributory Negligence of Minors. 

A child of tender years is not held to the same degree of care for his own 
safety as an adult, but only that degree of care which a cnild of his years 
may be expected to possess. Hollingsworth v. Burns, 40. 

A four-year-old child is incapable of negligence, primary or contributory. 
Bevan v. Carter, 291, 

§ 16. Pleadings. 

It is necessary that defendant plead contributory negligence in order to be 
entitled to the submission of the issue to the jury. C. S., 528. Bevan vw. 
Carter, 291. 


§ 19b. Nonsuit for Contributory Negligence. 

Where plaintiff’s own evidence establishes contributory negligence as a 
matter of law, defendant may take advantage of same by motion to nonsuit. 
Hinshaw v. Pepper, 578. 

Defendant’s motion to nonsuit on the ground that plaintiff's own testimony 
shows contributory negligence as a matter of law is correctly denied when 
plaintiff’s evidence on the issue is conflicting, the discrepancy in plaintiff’s 
testimony being for the jury. Matthews v. Cheatham, 592. 


§ 20. Instructions in Actions to Recover for Neghgent Injuries. 

Where, in an action by a guest against two defendants upon allegations 
that the collision causing her injuries resulted from the concurrent negligence 
of the drivers of the cars, the court correctly charges the law on the ques- 
tion of proximate cause, the objection of one defendant that the charge was 
not sufficiently full in view of his contention that the negligence of the other 
defendant was the sole proximate cause of the collision would not be sus- 
tained, it being required of defendant, if he wished more particular instruc- 
tions, to have aptly tendered a request therefor. C. S., 565. Taylor v. Ricr- 
son, 185. 

Instruetion held for error in failing to charge that contributory negligence 
bars reeovery if it concurs in producing injury. Wright v. Grocery Co., 462. 
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PARENT AND CHILD. 
§ 2. Proof of Relationship and Presumption of Paternity. 


Husband living under same roof with wife is conclusively presumed to be 
father of children. S. v. Green, 162. 


§ 4. Right to Custody of Minor Children. 

Decree awarding, in effect, custody of child to paternal grandparents as 
against mother, held error. McHachern v. McEachern, 98. 

§ 5. Support of Minor Children. 

Where the parents of a minor child have been divorced and the custody of 
the child awarded the mother, the minor child, by a next friend, may sue the 
father for support. Green v. Green, 147. 

The liability of a father for the support of his minor child is not termi- 
nated by a divorcee from the child’s mother, even though the custody of the 
child is awarded its mother. Ibid. 

A minor child of divorced parents is not relegated to a motion in the divorce 
action to force her father to provide for her support, but may maintain an 
independent action therefor, the child not being a party to the divorce action. 
Ibid. 

A child of divorced parents is not entitled to an allowance of counsel fees 
and suit money pendente lite in her action against her father to force him to 
provide for her support, the statutes, C. 8., 1666, 1667, applying only to actions 
instituted by the wife, and such right not existing at common law. Ibid. 

A ehild who has been abandoned by its father may maintain a suit by a 
next friend against the father to force the father to contribute to its support. 
Pickelsimer v. Critcher, T7T9. 

§ 13. Competency and Relevancy of Evidence in Prosecutions for Aban- 
donment. 

Where the husband and wife are living together under the same roof during 
the period when a child is begotten, the husband is conclusively presumed to 
be the father of the child when he is not impotent, and in a prosecution of 
the husband for abandonment and nonsupport of the child, evidence tending 
to establish the illegitimacy of the child under such circumstances is in- 
competent. S. v. Green, 162. 


PARTIES. 
§ 2. Proper Parties Plaintiff. 

Where a plaintiff assigns any recovery he may obtain against defendant to 
third persons, such third persons, upon becoming assignees, are proper but not 
necessary parties to the action, and plaintiff may prosecute same after the 
assignment in behalf of his assignees in the absence of objection by the de- 
fendant. Fertilizer Works v. Newbern, 9. 

§ 3. Necessary Parties Defendant. 

The trustee of a spendthrift trust may defend an action seeking to attach 
the interest of the cestui que trust, both in the Superior Court and in the 
Supreme Court on appeal, without the appearance of the cestui, the preserva- 
tion and protection of the property being incumbent upon him under the 
terms of the trust. Chinnis v. Cobb, 104. 

§ 5. Joinder of Additional Parties. 

An order making additional parties upon a proper amendment of the com- 
plaint is within the discretionary power of the trial court and is not review- 
able. Wilmington v. Board of Education, 197. 

§ 8. Right to Intervene and Claim Property. 

A motion by a party to be allowed to intervene and claim the property in- 
volved in the action is correctly denied where movant fails to identify the 
property claimed by her as the property in suit. Gerks v. Weinstein, 90. 
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PARTITION. 
§ 1. Right to Partition in General. 

Ordinarily, a tenant in common in realty or personalty is entitled to parti- 
tion of the property. N. C. Code, 3218, 3215, 8258, 3255. Chadwick v. Blades, 
609. 

§ 2. Waiver of Right and Agreements Relating Thereto. 

Tenants in common may make a valid agreement, either at the time of the 
creation of the tenancy or afterwards, whereby the right to partition is modi- 
fied or limited, provided, the waiver of the right to partition is not for an 
unreasonable length of time. Chadwick v. Blades, 609. 

Tenant held to have limited his remedy by agreement to sale of his interest 
and could not maintain proceedings for partition. Jbdid. 

§ 4. Parties and Procedure, 

It is necessary that three appraisers act in partitioning property, although 
the report is sufficient if signed by two of them. N. C. Code, 3219, 3228. 
Sharpe v. Sharpe, 92. 


PAYMENT. 
§ 10. Receipts, Canceled Checks, Etc. 

A verified report of an executrix, showing payment to the estate of a sum 
required of a devisee as a condition precedent to the vesting of title in him 
to the land devised, is prima facie proof of payment, but is subject to re- 
buttal, and where such evidence is challenged by competent evidence to the 
contrary, the issne of payment is for the determination of the jury. Braddy 
wv. Pfaff, 248. 


PILYSICIANS AND SURGEONS. 
§ 1. Validity of Regulatory Statutes. 


Public Laws of 1935, ch. 66, regulating practice of dentistry, held valid. 
Allen v. Carr, 518. 


§ 4. Examination and Issuance of License. 

Plaintiff sought to compel defendant Board of Dental Exaiminers to issue 
license to him to resume the practice of dentistry. The court found as a fact 
that the board had refused to issue such license upon its finding after ex- 
amination that plaintiff had failed to show satisfactory proficiency in the 
profession of dentistry, and had refused to issue the license in the exercise of 
its judgment and discretion, and thhad not arbitrarily abused its discretion. 
Ch. 66, see. 11, Public Laws of 1935. Held: Mandamus will not lie to control 
the decision of the board in the exercise of its discretionary power, the extent 
of mandamus in such cases being limited to compel the exercise of the dis- 
cretionary power, but not to control the decision reached in its exercise. 
Allen vw. Carr, 518. 

§ 7. Expiration, Renewal, and Reissuance of License. 

A dentist licensed by the State Board of Dental Examiners, who thereafter 
moves from this State and practices his profession successively in other states, 
upon examination and license by them, and then returns to this State, must 
obtain a license to resume practice here by passing a second examination by 
the State Board of Dental Examiners, although such dentist has continuously 
practiced dentistry since he was first licensed by the State Board. Ch. 66, 
sec. 11, Public Laws of 1985. Allen v. Carr, 513. 

§ 15b. Knowledge and Skill Required. 

A person holding himself out as a practitioner of a particular school of 
healing of human diseases is required to possess and apply with reasonable 
eare and diligence in the exercise of his best judgment that degree of knowl- 
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edge and skill ordinarily possessed by other practitioners of the same method 
or system of practice, and is liable for damages resulting from his failure to 
possess or exercise such skill, but he is not required to possess the highest 
technical skill nor the knowledge and learning of the well recognized schools 
of medicine and surgery, the practitioner having been selected to administer, 
with the requisite degree of skill and care, the particular system advocated by 
his school of practice. Hardy v. Dahl, 530. 
§ 15d. Competency and Relevancy of Evidence in Actions for Malpractice. 

Defendant is a practitioner of naturopathy, and this action was instituted 
to recover damages alleged to have resulted from his negligence in the prac- 
tice of his system of healing. Defendant had not obtained a license to prac- 
tice as required by C. S., 6704. Held: Defendant’s practice of his system of 
healing without the required license subjects him to indictment, but is ir- 
relevant to the issue of negligence involved in the civil action, and if is error 
to admit evidence and submit issues in the civil action relating to defendant’s 
failure to obtain the license and his practice of his profession illegally. Hardy 
ve. Dahl, 530. 
§$ 15g. Estoppel and Release of Liability. 

Release of tort-feasors sigued after treatment of injury by a physician held 
to bar action against the physician for alleged malpractice in treating the 
injury. Smith v. Thompson, 6T2. 


PLEADINGS. 


§ 8a. Statement of Cause of Action in General. 

The complaint must state in a plain and concise manner all facts necessary 
to enable plaintiff to recover. ©. S., 506, 535. Bank v. Gahagan, 46-4. 
$5. Prayer for Relief. 

Where plaintiff prays for relief to which he is not entitled upon the facts 
alleged, but the facts alleged are sufficient to entitle plaintiff to other relicf, 
defendant’s motion to nonsuit upon plaintiff’s evidence tending to establish the 
facts alleged is improperly granted, since the court may grant the relief to 
which plaintiff is entitled upon the facts under the general prayer for such 
other and further relief as the facts entitle him to, a party being entitled to 
recover judgment for any relief to which the facts alleged and proven entitle 
him, whether demanded in the prayer for judgment or not. Woodley v. 
Combs, 482. 


§ 10. Counterclaims, Sct-offs, and Cross Complaints, 

Plaintiff sued to recover the balance alleged to be due on a contract for the 
sale of goods to defendant. Defendant denied the debt in the sum demanded, 
alleged tender of the correet amount. and set forth a counterclaim for libel, 
alleging that plaintiff had written a wholesaler and a credit association letters 
containing statements injuring detendant’s credit and standing, and that the 
statements were untrue and malicious. Held; The counterclaim in tort for 
libel did net arise out of the contract on transaction sued on, and was not 
connected with the same subject of action within the meaning of N. C. Code. 
521, and plaintiff’s demurrer to the counterelaim was properly sustained. 
Weiner v. Style Shop, T05. 

8 17. Statement of Grounds, Form, and Requisites of Demurrcr. 

Defendant’s contention that the complaint, even upon the joinder of an 
additional party and the allowance of an amendment, would fail to state a 
‘ause of action against it, may not be presented by exception to the order 
allowing the amendment, the defendant’s procedure being by demurrer to the 
complaint as amended. Wilmington v. Board of Education, 197. 
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§ 18. Necessity that Defect Appear on Face of Pleading in Order to Be 
Available upon Demurrer. 
The fact that an action for wrongful death is not instituted within the 
limitation prescribed by C. S., 160, may be taken advantage of by demurrer 
when the dates appear as a matter of record. George v. R. R., 58. 


§ 19. Time of Filing Demurrer and Waiver of Right to Demur. 

By filing answer to the complaint, defendants waive the right to demur 
thereto except for want of jurisdiction of the court over the person of de- 
fendant or for failure of the complaint to state a cause of action, and such 
waiver applies to an amended complaint when the amended complaint is sub- 
stantially the same as the original complaint to which answer was filed. 
C.8.. 511. Schnibben v. Ballard & Ballard Co., 198. 


§ 20. Office and Effect of Demurrer, 

Upon demurrer, the complaint must be construed in the light most favorable 
to the plaintiff. Smith v. Sink, 815. 

Upon demurrer, the complaint is to be construed liberally in favor of the 
pleader with a view to substantial justice between the parties, C. 8., 535, and 
the demurrer should be overruled unless the complaint is wholly insufficient, 
taking its allegations to be true, to state a cause of action. Cummings v. 
Dunning, 156. 

In ruling upon a demurrer to the complaint, its allegations alone will be 
considered, and taken as true, and whether the allegations can be sustained 
upon the trial is not presented for decision. Jbid. 

A demurrer admits facts properly pleaded, but not inferences or conclusions 
of law. Bank v. Gahagan, 464; Byrd v. Waldrop, 669: Weiner v. Style Shop, 
705. 

A demurrer admits facts well pleaded. As to whether facts alleged upon 
information and belief are availing against a demurrer, quere. Barbee v. 
Comrs. of Wake, 717. 


§ 22. Amendment During Trial. 

The court has discretionary power to allow a pleading to be amended after 
the introduction of evidence so as to make the pleading conform to the evi- 
dence. C. S., 547. Hicks v. Nivens, 44. 

The trial court has discretionary power to allow plaintiff to amend his com- 
plaint when the amendment does not alter the cause alleged so as to render 
it a new or different cause of action. C. 8., 547. Wilmington v. Board of 
Education, 197. 


§ 23. Amendment After Judgment Sustaining Demurrer. 

Where it is determined on appeal that defendants’ demurrers should have 
been sustained, plaintiff may ask to be allowed to amend its complaint. C.S&., 
515. Bank v. Gahagan, 464; Byrd v. Waldrop, 669. 

§ 26. Variance Between Allegation and Proof. 

An objection to competent evidence on the ground that it is not supported 
by allegation is rendered untenable when the court allows the pleading to be 
amended so as to allege the supporting facts. Hicks v, Nivens, 44. 


§ 28. Motions for Judgment on the Pleadings. 

Upon plaintiff’s motion for judgment on the pleadings, defendant’s answer 
must be given the most favorable interpretation and every intendment taken 
against the plaintiff. Petty v. Ins. Co., 500. 

§ 29. Motions to Strike Out. 

In this suit against a tort-feasor, the defendant set up a velease given his 

joint tort-feasor as a defense to the action. Plaintiff alleged in his reply that 
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he was induced to proceed solely against such other tort-feasor and effect the 
settlement and release by defendant’s fraudulent misrepresentations that he 
was insolvent and without liability insurance. Held: Defendant’s motion that 
the allegations be stricken from the reply as irrelevant and prejudicial was 
properly refused, the allegations of the reply not constituting a repudiation of 
the release of the other tort-feasor, but being allegations of matters constitut- 
ing an estoppel of defendant by misrepresentation from setting up the release 
as a defense to plaintiff’s action. C. 8., 537. Scott v. Bryan, 478. 

Motion to strike out allegation that defendant carried liability insurance 
held properly denied, the allegation being material to right to recover under 
facts of the case. Ibid. 

Motion to strike out may be refused when the matter may be better de- 
termined by rulings on the evidence. Jbid. 

A motion to strike out under C. S., 537, does not challenge the sufficiency 
of the complaint to state a cause of action, but concedes that sufficient facts 
are alleged, and presents only the propriety, relevancy, or materiality of the 
allegations sought ‘to be stricken out. Poovey v. Hickory, 630. 

Allegations held material to plaintiff’s right to relief prayed for and were 
improperly stricken from complaint. Ibid. 


PRINCIPAL AND AGENT. 


§ 9. Notice and Knowledge of Agent. 

The rule that knowledge of the agent is imputed to the principal does not 
prevail when the agent is acting in his own interest and has a motive for 
concealing the knowledge from the principal. Bank v. Duffy, 598. 


PRINCIPAL AND SURETY. 
8 5a. Bonds of Public Officers and Agents in General. 
Where party suffers no loss by reason of default of clerk in the perform- 
ance of his official duties, such party may not recover against the clerk’s 
official bond. Buncombe County v. Cain, Té6. 


PROCESS. 


§ 3. Defective Process and Amendment. 

In an action against a nonresident insurance company in which process is 
served on the Insurance Commissioner under the statute, defects in the copy 
of summons in failing to show the clerk’s signature and seal of the court, and 
in complaint and bond in failing to be signed by the attorney, may be cured 
by an order of the clerk remedying the defects nune pro tune when it appears 
that the original papers were not defective. Z'rust Co. v. Smith, 582. 


§ 10. Service on Nonresident Auto Owners. 

The statute authorizing service of summons on nonresident auto owners by 
service on the Commissioner of Revenue does not warrant the service of sum- 
mons in the manner provided upon a nonresident owner in an action for abuse 
of process based upon such owner’s arrest of plaintiff after a collision between 
their cars in this State, since the action for abuse of process does not arise 
out of a collision in which defendant was involved by reason of the operation 
of his automobile in this State. Lindsay v. Short, 287. 


QUO WARRANTO. 
§ 1. Nature and Grounds of Remedy. 
Injunction, and not quo warranto, is proper remedy to test validity of tax 
levied under authority of popular election. Barbee v. Comrs. of Wake, 717. 
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RAILROADS. 
§ 9. Accidents at Crossings. . 

Evidence held not to show contributory negligence as matter of law on part 
of plaintiff in crossing defendant’s tracks. Loftin v. R. R., 404. 

Hicid: Plaintiif’s testimony that he thought the train was approaching from 
the south referred to his apprehension after he had started across, and does 
not disclose that he went upon the crossing when he knew a train was ap- 
prouching, and defendant’s motion to nonsuit on the ground of contributory 
negligence was properly denied. Oldham v. R. R., 642. 

Failure of flagman to give warning of danger is implied invitation to 
motorist to cross. Jbid. 

One plaintiff was the driver and the other plaintiff a guest in an automobile 
that ran into a tank car standing across a grade crossing. Held: In plaintiffs’ 
actions against the railroad company to recover the damages sustained, non- 
suits were properly granted under authority of Goldstein v. R. R., 208 N. C., 
166. Rose v. KR. R., 8384. 


§ 10. Injuries to Persons on or Near Tracks. 

Iividence disclosing that intestate was sitting on a crosstie of a railroad 
track, with his head resting upon the extended fingers of his right hand, is 
held insufficient to support the submission of an issue involving the doctrine 
of the last clear chance in an action against the railroad for wrongful death, 
since under the evidence the engineer of the train, which struck and killed 
intestate, hnd the right to assume up to the lust moment that the intestate 
would get off the track in time to avoid the aecident. Recep v. R. R., 285. 

§ 11. Accidents at Underpasses. 

The complaint alleged that a piece of timber from a bridge over the corpo- 
rate defendant’s tracks struck and killed intestate when the car in which he 
was riding as a guest was driven into the side of the bridge, that the driver 
of the car was intoxicated and was driving at an excessive speed, and that the 
bridge was allowed to remain with broken guard rails projecting in a manner 
hazardous to the traveling public, and that the corporate defendant had prior 
knowledge of its condition, and that intestate’s death was proximately caused 
by the concurrent negligence of the driver and the railroad company. Held: 
The complaint states a cause of action against defendants as joint tort-feasors, 
entitling plaintiff to maintain an action against either or both, aud the cor- 
porate defendant’s demurrer on the ground that it appeared from the facts 
alleged that the negligence of the driver of the car was the sole proximate 
cause of the injury was properly overruled. Sinith uv. Sink, 815. 


RECEIVERS. 
§ 1. Nature and Grounds of the Remedy. 

Reeeivership is a harsh remedy, and the courts will not aopoint a receiver 
unless the right to the relief is clearly shown and it is made to appear that 
there is no other safe and expedient remedy. Neighbors v. Kvans, 550; Mar- 
tin vo. Jonas, 665. 

Where an executor’s petition in proceedings against a devisee to sell lands 
to make assets alleges merely that the personalty is insufficient to pay debts, 
without setting forth the personalty and the application thereof, plaintiff 
executor is not entitled to the appointment of a receiver for the lands on the 
ground that the action cannot be tried until a subsequent term, and that the 
devisee had refused to pay taxes, the allegation merely that the personalty is 
insufficient failing to show plaintiff executor’s apparent right to the relief as 
required for the appointment of a receiver under the provisions of N. C. Code, 
860 (1), especially when the devisee denies the allegation that the personalty 
is insufficient. Neighbors v. Evans, 550. 
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§ 4. Mistake of Draftsman. 

Where it appears by clear, strong, and cogent proof that the draftsman, 
through inadvertence or mistake, failed to include In the description of the 
deed all the land intended by the parties to be embraced therein, equity will 
graut reformation of the deed to bring it into harmony with the true inten- 
tion of the parties. Crews v. Crews, 217. 

Deed may be reformed for mistake of draftsman in failing to insert re- 
versionary Clause in accordance with agreement of parties. Ollis v. Board of 
Education, 489. 

§ 8. Burden of Proof. 

Party praying reformation has burden of proof on the issue. Hggleston v. 
Quinn, 666. 

§ 9. Competency and Relevancy of Evidence in Actions for Reformation. 

In action for reformation, parol evidence, tending to show real agreement 
of parties at the time, is competent. Ollis v, Board of Education, 489. 

§ 10. Sufficiency of Evidence in Actions for Reformation, 

Evidence that the draftsman was instructed by the grantee in a deed to 
insert a clause therein providing that the land should revert to the grantors 
if it should cease to be used by the grantee for school purposes, that the 
draftsman thought and represented to the grantors that the deed contained 
such clause, and that the grantors signed same, relying upon the representa- 
tion, is held sufficient to be submitted to the jury in an action by the grantors 
to reform the deed by inserting the reversionary clause left out by mistake 
of the draftsman, it being for the jury to say whether the evidence satisfies 
them by clear, strong, and convincing proof of the facts constituting plain- 
tiffs’ cause of action. Ollis v. Board of Education, 489. 

A party alleging that it was agreed that he should not be personally Hable 
on a note executed by him, but that the maker agreed that his sole remedy 
should be by foreclosure of a deed of trust executed as security for the note, 
and that the agreement was omitted from the note and deed of trust by 
mutual mistake of the parties, and praying reformation of the instruments, 
has the burden of proof on the issue, and when he fails to Introduce evidence 
in support of such issue, and directed verdict for plaintiff on the note ad- 
mittedly executed by defendant, is without error. Eggleston v. Ouinit, 666. 

§ 13. Title, Rights, and Remedics of Third Persons, 

Where a wife joins her husband in the execution of a deed of trust on his 
lands, and a part of the tract intended to be embraced therein is omitted 
therefrom through error of the draftsman, upon the husband’s subsequent 
conveyance to the wife of the tract erroneously omitted from the description 
in the deed of trust, she may not resist reformation of the deed of trust on 
the ground that she is an innocent purchaser under her deed from her hus- 
band. Crews v. Crews, 217. 


REMOVAL OF CAUSES. 


§ 4a. Determination of Whether Controversy is Separable. 

Parties joined on cross action of original defendants as joint tort-feasors 
held not entitled to removal, the allegations of the cross action being determi- 
native of whether a separate or joint action was alleged, and the original 
defendants being residents of the State. Mangum v. R. R., 134. 

Upon a petition for removal of a cause from the State to the Federal Court 
on the ground of diversity of citizenship and separable controversy, the allega- 
tions of the complaint determine whether the cause alleged is joint or sepa- 
rable. Hughes v. R. R., 730; Rucker v. Snider Bros., 777. 
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A complaint alleging that plaintiff’s injuries were the result of a collision 
between a truck owned by a resident defendant and a truck owned by the 
nonresident defendant, and that the collision was caused by the joint and 
concurrent negligence of the resident drivers of the trucks, states a joint 
cause against the defendants, and the nonresident defendant’s motion to 
remove for separable controversy and diversity of citizenship is properly 
denied. Rucker v. Snider Bros., 777. 

§$ 4b. Determination of Issue of Fraudulent Joinder. 

Whether the resident defendants are fraudulently joined to prevent removal 
to the Federal Court is to be determined by the petition, which must allege 
facts leading to that conclusion apart from deductions by the pleader. Hughes 
vo. Rk. R., 730. 

Petition held to allege facts leading to conclusion that resident defendants 
were fraudulently joined to prevent removal. Jbid. 


SALES. 
§ 25. Actions and Counterclaims for Breach of Warranty. 

The charge of the court that the seller of merchandise impliedly warrants 
the goods to be reasonably fit and proper for the purpose for which sold, and 
that the buyer could recover damages resulting from breach of such implied 
warranty, the burden of proof on the issue being on the buyer. is held without 
error, Jvecith v. Gregg, 802. 


SCHOOLS. 


§ 2. Tuition, Fees, and Accommodations. 

In an action by a private school to recover the balance due for tuition and 
board of defendant’s daughter for the school year, in aceordance with the 
contract between the parties, defendant is entitled to have her defense that 
the accommodations and board furnished were inadequate to maintain health, 
and caused the physical condition of defendant’s daughter to become such that 
she was unable to attend school but for half the year, submitted to the jury. 
Fairmont School v. Bevis, 50. 

§ 9. Duty and Authority to Maintain Public Schools in General. 

The State Constitution contemplates that the General Assembly shall provide 
a State system of public schools to the end that every child between the ages 
of six and twenty-one years, without regard to the county in which such child 
resides, shall have an opportunity to attend a school in which standards set 
up by the State are maintained and wherein tuition shall be free of charge, 
and it is the duty of the commissioners of each county, when such State 
system has been provided, to maintain in each district of the county one or 
more schools for the constitutional school term. Jfarshburn vo. Brown, 381. 


SEDUCTION. 
§ 1. Definition and Elements of the Offense. 

The essential elements of the statutory offense of seduction are (1) seduc- 
tion, (2) promise of marriage, (8) innocence and virtue of the prosecutrix. 
S. v. Forbes, 567; S. v. Wells, 738. 

§ 8. Sufficiency and Requisites of Supporting Testimony. 

In order for a conviction of seduction under C. 8., 4839, there must be incul- 
pating evidence of each of the essential elements of the crime, in addition to 
the testimony of prosecutrix, and such “supporting testimony” must necessarily 
consist of independent facts and circumstances. S. v. Forbes, 567. 

In this prosecution for seduction, the only evidence in support of the testi- 
mony of prosecutrix on the essential element of promise of marriage was the 
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testimony of a witness, admitted solely for the purpose of corroborating prose- 
eutrix, that prosecutrix had told the witness that she and defendant were 
going to be married, and the further testimony of the witness that she had 
seen prosecutrix and defendant together over a period of a year and eight 
months. No other witness testified that prosecutrix and defendant had been 
seen together. Held: The testimony of the witness is not sufficient to consti- 
tute proof of the promise of marriage by facts and circumstances independent 
of the testimony of prosecutrix, and defendant’s motion to nonsuit should 
have been granted. Jbdid. 

By provision of statute the unsupported testimony of prosecutrix is insuffi- 
cient to sustain a conviction. C. 8., 4839. 8S. v. Wells, 7388. 

§ 9. Sufficiency of Evidence and Nonsuit. 

Testimony of the prosecutrix in this prosecution for seduction to the effect 
that she and defendant had sexual intercourse, that they planned to be mar- 
ried, that he asked her to have sexual intercourse with him and told her thar 
if she would they would be married, and that they would be married right 
away if anything happened, is held insufficient to establish that the seduction 
was induced by a previous unconditional promise of marriage, it not appearing 
from the evidence when the first act of intercourse took place, and, the burden 
being upon the State to affirmatively show that the seduction was induced by 
a previous unconditional promise of marriage, defendant’s motion to nonsuit 
should have been granted. S. v. Wells, 738. 


SPECIFIC PERFORMANCE. 


§ 2. Intervention of Rights of Third Persons. 
Purchaser held not entitled to specific performance as against trustee in 
deed of trust executed by vendor. Wagner v. Realty Co., 1. 


STATUTES. 
§ 2. Constitutional Inhibition Against Passage of Special Acts. 

Part of laud in a private development was added to the playground of a 
public school. The General Assembly, by private act (ch. 72, Private Laws 
of 1938), declared that certain roads dedicated in the registered plot of the 
development were no longer needed, and declared that the roads should be 
closed and added to the playground space for the school. Held: The act is 
void as being a private or special act inhibited by Art. II, sec. 29, of the State 
Constitution. Glenn v. Board of Education, 525. 

§ 3. Form and Contents: Vague and Contradictory Statutes. 

Ch. 360, Public Laws of 19385, prescribing that certain classes of persons 
dealing in scrap tobacco should first procure a license from the Commissioner 
of Revenue, is held void for uncertainty, the statute failing to stipulate the 
time when the license preseribed should be paid and failing to prescribe for 
how long a time the license should run. 8S. v. Morrison, 117. 

CG. S., 25638 (3), relating to monopolies, held constitutional and not void for 
indefiniteness. 8S. v. Coal Co., 742. 

§ 5. General Rules of Construction. 

Statutes dealing with the same subject matter must be construed in pari 
materia. S. v. Humphries, 406. 

A statute will be construed to effect the intent of the Legislature if such 
intent can be gathered from the act with reasonable clearness and certainty, 
and where the purpose of an act is clear, and it appears with certainty, either 
from context or by reference to a statute in pari materia, that the interpola- 
tion of a certain word, evidently omitted through clerical error, and the 


944 INDEX. 


STATUTES—Continued. 


deletion of another word are necessary to give the act grammatical form and 
to express with clearness the legislative intent, it is the duty of the courts to 
make the necessary corrections in order to effectuate the legislative will. 
S. v. Humphries, 406. 

Where a statute is not ambiguous, but expresses the ‘legislative intent 
clearly, no means of interpretation other than the language of the statute may 
be used in its construction, and the legislative intent as expressed in the 
statute must be given effect. Motor Co. v. Maxwell, Comr., 725. 


§ 6. Construction in Regard to Constitutionality. 

A statute will not be declared unconstitutional unless it is plainly and 
clearly so, and any doubt will be resolved in favor of constitutionality. 
Mecklenburg County v. Ins. Co., 171; Glenn v. Board of Education, 525, 

§ 8. Construction of Criminal Statutes. 

Penal statutes must be construed in the light of the mischief against which 
they inveigh. WS. v. Hatcher, 55. 

The rule that criminal statutes must be strictly construed means that they 
will not be enlarged by implication to embrace cases not within their meaning, 
but the rule that the legislative intent will be given effect applies to criminal 
statutes as well as to civil statutes. 8S. v. Humphrics, 406. 


§ 10. Repeal by Implication and Construction. 

Where two statutes deal with the same subject matter, and the later statute 
repeals all laws in. conflict therewith, the later statute will not repeal the 
former when the statutes are not in conflict, but are supplementary in remedy- 
ing the same evil. S. v. Humphries, 406. 


SUBROGATION. 


§ 1. Nature and Grounds of Remedy. 

The right to subrogation arises from the payment of a debt for which 
another is primarily liable, and where it appears that the party claiming such 
right has not paid the debt, but that the debt was paid out of insurance funds 
in which he had no interest, the asserted right of subrogation fails. Miller 
v. Potter, 268. 

TAXATION. 


§ 1. Uniform Rule and Discrimination. 

Under our constitutional and statutory provisions all property. real aud 
personal, is subject to taxation, unless exempt from taxation by the Constitu- 
tion. Art. V, sec. 3; N. C, Code, 7971 (13). Ins. Co. v. Stinson, 69; Mecklen- 
burg County v. Sterchi Bros., 79. 

An excise tax, uniform in amount, regardless of whether the article used is 
purchased within the State or not, will not be held void as discriminatory 
because the procedure for its collection when the article used is purchased 
outside the State is different from that when it is purchased within the State, 
when it appéars that the statute does not discriminate either in substance or 
in its operation in practical application. Povrrell v. Mazriwectl, Comr., 211. 

§ 4. Necessity for Vote. 

Defendant municipality proposed to issue its bonds to establish and main- 
tain playgrounds for its children. It appeared that defendant is a populous 
industrial city, that it had never defaulted on its bonds. principal or interest, 
that its tax rate is within the prescribed limitations, and that no petition had 
been filed demanding that the question be submitted to the voters, although 
the ordinance provided that it should not take effect for thirty days in order 
to afford the prescribed time for the filing of such petition under the Municipal 
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Finance Act. Held: The bonds are for a necessary municipal expense within 
the meaning of Art. VII, sec. 7, of the Constitution of North Carolina, and it 
is not required that the issuance of the bonds be submitted to a vote of quali- 
fied electors of the municipality. Atkins v. Durham, 295. 

Expense required to effect purpose constituting necessary governmental 
expense is also a necessary governmental expense. Morrow v. Comrs. of 
Henderson, 564. 

§ 7. Interstate Commerce. 

Art. I, see. 10 (2), of the Federal Constitution, prohibiting a state from 
levying duties on imports or exports, relates solely to foreign commerce and 
has no reference to interstate commerce. Potcell v. Maxwell, Comr., 211. 

Tax upon automobiles held excise or use tax, and not tax on interstate 
commerce, or an attempt to tax transaction outside of State. Ibid. 


§ 14. Excise, License, and Franchise Taxes. 

Tax upon automobiles held excise or use tax, and not tax on interstate 
commerce, or an attempt to tax transaction outside of State. Powell v. 
Mazwell, Comr., 211. 

§ 19. Property of State and Political Subdivisions. 

City school bonds held by insurance company in the county held exempt 
from taxation by the county. Mecklenburg County v. Ins. Co., 171. 

§ 20. Property of Charitable and Educational Institutions. 

Property of a foreign religious corporation used for educational and charita- 
ble purposes in this State held not exempt from taxation under C. §., 7971 
(17) (19). Catholic Society v. Gentry, 579. 


§ 21. Funds and Property Derived from Payment of Veterans’ Compen- 
sation and Insurance. 

Neither cash nor investments derived from payments of veteran’s compensa- 
tion and insurance are exempt from taxation. Lawrence v. Comrs. of Hert- 
ford, 352. 

§ 24. Situs of Property for Purpose of Taxation. 

Personalty of nonresidents is taxable by this State when such personalty 
has a taxable situs here. Jfeckienburg County vu. Sterchi Bros., 79. 

Held: Under facets of this case, personalty of nonresident had acquired 
“business sifus’ in this State for purpose of taxation. Jbid. 

Evidence held for jury on question of whether personalty of nonresident 
acquired situs here for purpose of taxation. Teras Co. v. Elizabeth City, 454. 


§ 25. Listing, Levy, and Assessment of Personal Property. 

Insurance company may deduct “unearned premiums” from solvent credits 
in listing property for taxation. ns. Co. v. Stinson, 69. 

Plaintiff county ascertained the amount of personal property of defendant 
nonresident corporation having a “business sits’ in this State, and liable for 
taxation as solvent credits by the county by ascertaining the total assets of 
the defendant and the percentage of such assets found in the county, and 
allowing the same per cent of its total liabilities to be deducted therefrom. 
Defendant complained that defendant county had made its own rule in ascer- 
taining the solvent credits in the county subject to taxation in violation of 
Art. I, see. 8, of the State Constitution. Held: Defendant failed to list its 
solvent credits for taxation as required by law, N. C. Code, 7971, 18, subsecs. 
6 and 10, in which event it could have deducted its liabilities in the county, 
N. C. Code, 7971 (47), and defendant was not prejudiced by the assessment 
of its personal property for taxation as determined by the county. Jfecklen- 
burg County v. Sterchi Bros., T9. 
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An opinion of the Attorney-General, given in the performance of his statu- 
tory duty, C. S., 7694 (5), is advisory only, and a ruling by county com- 
missioners in accordance with such opinion holding that certain property is 
nontaxable, is not authoritative, and the commissioners may thereafter, with- 
out notice, list and assess such property for taxation, in accordance with their 
statutory duty, for the prior five years during which the property had not been 
listed for taxation because of the prior erroneous ruling. Lawreice v. Comers. 
of Hertford, 353. 

§ 380. Levy and Assessment of Franchise, Sales, License, and Excise Taxes. 

The Commissioner of Revenue is given authority to construe administra- 
tively, in the first instance, all sections of the Revenue Act by sec. 507 thereof. 
Powell v. Maxwell, Conr., 211. 

A corporation operating coal and ice yards at established places of business 
in several cities of the State, one or more yards being operated in each of the 
cities, and maintaining scales, bins, ete., and a staff composed of a yard fore- 
man and other employees at each establishment, is held liable for the tax 
imposed by see. 162, ch. 445, Public Laws of 1938, since such business operates 
“two or more stores or mercantile establishments where goods, wares. and/or 
merchandise is sold or offered for sale at wholesale or retail,” and coal and 
ice yards being “mercantile establishments” within the meaning of the act, 
and it not being necessary to decide whether such establisaments constitute 
“stores” in the common acceptation or the legal meaning of the word, since 
the application of the statute is not limited to stores. Coal Co. v. Mariwcell, 
Comr., 728. 

Provisions of a statute exempting transactions from the general tax therein 
levied will be strictly construed in favor of the State. Jfotor Co. v. Maxictl, 
Contr., 725. 

Second-hand automobiles taken in as part paymeut on other second-hand 
automobiles held subject to tax. Jbid. 

§ 31. Tax Liens on Personalty. 

Where personal property is sold prior to levy for taxes, claim for tuxes 
is not preferred claim against proceeds of sale, since a lien for personal prop- 
erty taxes does hot attach until levy thereon. Currie v. Manufactirers Cliubd, 
150. 

§ 34. Duties and Authority of Collecting Officials. 

Compromise and settlement of tax by town «authorities Acid not subject to 
upset in mandamus proceedings in this case. Stone v. Comisrs. of Stoneville, 
226. 

§ 37. Enjoining Levy or Collection. 

Plaintiff taxpayers instituted this suit to restrain the levy of a school tax 
in a special tax district on the ground that the result of the election authoriz- 
ing the levy was erroneous because the votes of disqualified .persons were 
included in the returns and a majority of the qualified voters did net yote in 
favor of the tax. Defendants demurred on the grounds that the court was 
without jurisdiction of the action and that there was a defect of parties plain- 
tiff. contending that the sole remedy to fest the validity of the election is by 
quo warranto, C. 8... 8T0, 871. Held: The demurrer was properly overruled, 
since, uniess otherwise provided by statute, injunction at the instance of a 
tuxpayver is an appropriate remedy to resist the levy of a tax upon a print 
facie showing of illegality, and since quo iwarranto is the sole remedy to test 
the validity of an election to public office, but not to test the validity of a tax 
even though it is levied under the authority of a popular election. C. S., 
S88, TO79. Barbee v. Comrs. of Wake, 717. 
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§ 6. Right to Contribution Among Tort-Feasors. 

Defendant had another party joined as codefendant, and filed answer deny- 
ing negligence on his part and alleging that the negligence of his codefendant 
was the sole proximate cause of the injury in suit, but demanding no relief 
against his codefendant. Held: The demurrer of the party joined should have 
been sustained on authority of Bargeon v. Transportation Co., 196 N. C., 776, 
neither the complaint nor the answer of the original defendant alleging any 
cause of action against him, and C. 8., 618, permitting contribution among 
joint tort-feasors, being inapplicable, since the answer of the original defend- 
ant alleges sole liability on the part of his codefendant and not joint tort- 
feasorship. Walker v. Loyall, 466, 

Defendants in an action to recover for negligent injury are entitled, under 
N. C. Code, 618, to have other defendants joined with them upon filing a cross 
action against such other defendants, alleging that such defendants were joint 
tort-feasors with them in causing the injury. Mangum v. R. R., 134. 

§ 9a. Effect of Release. 

Release of tort-feasors signed after treatment of injury by a physician held 
to bar action against the physician for alleged malpractice in treating the 
injury. Smith v. Thompson, 872. 

§ 9c. Estoppel or Waiver of Right to Set Up Release as Defense. 

Tort-feasor fraudulently inducing injured party to proceed solely against 
other joint tort-feasor, is estopped from setting up release of such other tort- 
feasor as defense. Scott v. Bryan, 478. 


TRESPASS. 


§ 8. Nature and Essentials of Right of Action for Forcible Trespass and 
Trespass to the Person. 

The evidence favorable to plaintiff tended to show that defendant’s bill col- 
lector, in attempting to collect a past-due account from plaintiff, sat in his car 
at the curb opposite plaintiff’s home and shouted abusive language at plaintiff, 
and threatened to get the sheriff to arrest plaintiff; that plaintiff was far 
advanced in pregnancy, which fact was known to defendant’s agent, and that 
the fright caused by the collector’s language and threats resulted in the pre- 
mature stillbirth of plaintiff’s child. Held: Although fright alone is not ac- 
tionable, when fright directly causes physical injury and arises out of a 
wrongful act of defendant, it is sufficient to constitute a cause of action for 
trespass to the person, which lies for physical injury to the person either 
negligently or willfully inflicted, and defendant’s demurrer to the complaint 
alleging facts supported by plaintiff’s evidence was properly overruled. Kirby 
v. Stores Corp., 808. 

TRIAL. 


$7. Argument and Conduct of Counsel. 

Held: Under the facts and circumstances of this case allowing plaintiffs’ 
counsel to read from the opinion of the Supreme Court tended to impeach and 
discredit plaintiffs’ own witness, which constituted prejudicial and reversible 
error upon defendant’s exception. Hdwards v. Perry, 24. 

It is the duty of the trial court to prevent unfairness or prejudice from 
unwarranted references to liability insurance. Scott v. Bryan, 478. 

While evidence that defendant carries indemnity insurance is incompetent, 
the trial court has the discretionary power to allow plaintiff, in selecting the 
jury, to ask the jurors, in good faith, if any of them are agents of any insur- 
anee company or bonding company, it being the duty of the trial court to 
prevent prejudice to either party. Bell v. Panel Co., 818. 
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§ 21. Time and Necessity of Making Motion to Nonsuit and Renewal 
Thereof and Time of Rendition of Judgment Thereon. 

Where a party fails to move for judgment as of nonsuit at the close of 
plaintilf’s evidence, its motion therefor at the close of all the evidence cannot 
be granted, sinee the right to demur to the evidence is waived. C. S., 567. 
Jones v. Ins. Co., 559. 

The court may not grant a motion to nonsuit after verdict, even when 
motions therefor are aptly made during the trial and the court’s ruling thereon 
reserved. Ibid. 


§ 22. Consideration of Evidence on Motions to Nonsuit. 

Upon motion as of nonsuit, all the evidence which tends to support plaintiff’s 
cause of action is to be considered in its most favorable light for plaintiff, and 
he is entitled to every reasonable intendment thereon and every reasonable 
inference therefrom. C. 8., 567. Ovzcens v. Lumber Co., 504; Miller v. Wood, 
520. 

§ 23. Effect of Contradictions and Discrepancies in Evidence in Deter- 

‘ inining Motion to Nonsuit. 

Discrepancies in the testimony of a witness npon her examination-in-chief 
and upon cross-examination, and her testimony in a prior action, does not 
justify the disregard of her testimony favorable to plaintiff in passing upon 
defendant’s motion to nonsuit, it being the province of the jury to determine 
at which time, if at all, her testimony was accurate. Taylor v. Rierson, 185. 
§ 25. Voluntary Nonsuit. 

Plaintiffs instituted this action to restrain collection of drainage assess- 
ments, to remove cloud on title, and to have defendant drainage district 
declared null and void. Defendants denied the allegations of the complaint 
and pleaded res judicata. During the progress of the trial one of plaintiffs’ 
attorneys became ill and plaintiffs sought a voluntary nonsuit. Defendants 
objected on the ground that the action was a proceeding in rem, and the trial 
court refused to permit plaintiffs to take a nonsuit. Held: The plea of res 
judicata is a plea in bar and does not set up a cross action, and no rights 
having attached in defendants’ favor which they were entitled to have deter- 
mined in the action, plaintiffs were entitled to take a voluntary nonsuit as a 
matter of right.: Sink wv. Hire, 402. 


§ 32. Requests for Instructions. 

An oral request for instructions may be disregarded. C. S., 565. Hicks v. 
NVivens, 44, 

The failure of the court to define “the greater weight of the evidence,” in its 
instruction correctly placing the burden of proof, will not be held for error in 
the absence of a special request for instructions, the definition being a subordi- 
nate feature of the charge. Wilson v. Casualty Co., 585. 

Party desiring special instructions upon any phase of the law involved 
should file written request therefor. Peterson v. McManus, 822. 


$33. Statement of Contentions and Objections Thereto. 

The statement of the contentions of a party in the charge in this case is held 
to clearly designate them as contentions, and appellant’s assignment of error 
on the ground that the court should have further explained that they were 
not statements of law or an expression of opinion by the court, is untenable. 
Albritton vw. Albritton, 111. 

An objection to the statement of the contentions of a party by the trial 
court must be brought to his attention in apt time to afford an opportunity 
for correction in order to be considered on appeal. Albritton v. Albritton, 111; 
Wilson v. Casualty Co., 585; Peterson v. McManus, 822. 
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Yhe court, after asking counsel as to their contentions in respect to matters 
relating to one of the issues and receiving an affirmative reply from counsel, 
instructed the jury that the parties agreed that the issue should be answered 
in the affirmative. Held: If the instruction on the issue was not in accord 
with the contentions of the party, the matter should have been brought to the 
court’s attention in apt time in order for an exception thereto to be considered 
on appeal. Joyner v. Dail, 663. 


§ 34. Objections and Exceptions to Charge. 

An exception to the charge on the ground that more time was taken in 
stating plaintiff appellee’s contentions than in stating defendant appellant’s 
contentions is untenable as a “broadside exception,” in the absence of a state- 
ment of instructions or contentions of appellant which should have been con- 
tained in the charge. Albritton v. Albritton, 111. 


§ 36. Construction of Instructions and General Rules upon Review. 

Where it appears that the charge, when read contextually as a whole, was 
not prejudicial in its manner of stating the evidence and contentions of the 
parties, an exception, based upon detached portions theroef, will not be sus- 
tained. C. 8., 564. Braddy v. Pfaff, 248. 


§ 37, Form and Sufficiency of Issues in General. 

An exception to the issues submitted will not be sustained when the issues 
present the determinative questions involved and permit the presentation of 
all pertinent evidence. Baushar v. Willis, 52. 

§ 38. Conformity of Issues to Pleadings and Evidence. 

Where the contract sued on is admitted in the answer, an issue as to the 
existence of the contract does not arise upon the pleadings, and it is error for 
the court to submit such issue to the jury. C. 8., 582. Fairmont Sehool +«. 
Bevis, 50. 

TRUSTS. 


§ 2. Appointment and Tenure of Trustee. 

Where will does not appoint trustee, but directs that executor manage trust 
estate, executor may not be required to file final account and pay over assets 
to itself as trustee, but may discharge duties as trustee before filing final 
account. In re Trust Co., 385. 

§ 5. Control, Management, and Preservation of Trust Nstate. 

Where a will leaves the residuum in trust to be paid to testatrix’ grand- 
children when the youngest attains thirty years of age, the trustee should 
manage the residuary estate under orders of the court, with such compensation 
from time to time as the court shall allow, but the trustee’s discretion in the 
management is not unrestrained, but is subject to the control of the court at 
alltimes. Heyer v. Bulluck, 321. 

The trustee of a spendthrift trust may defend an action seeking to attach 
the interest of the cestui que trust, both in the Superior Court and in the 
Supreme Court on appeal, without the appearance of the cestui, the preserva- 
tion and protection of the property being incumbent upon him under the terms 
of the trust. Chinnis v. Cobb, 104. 

§ 8a. Construction and Operation in General. 

Income from trust estate should be paid to guardians of beneficiaries during 
their minorities, and then to beneficiaries themselves. Heyer v. Bulluck, 321. 

Trust in this case held active and not passive, Ibid. 

§ 8c. Merger of Legal and Equitable Titles. 

A spendthrift trust directing the trustee to collect the rents and profits and 

pay same over to the beneficiary is an active trust so far as the corpus of the 
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estate is concerned, upon which the statute of uses, C. S., 1740, does not 
operate to unite the beneficial aad legal interests. Chinnis v. Cobb, 104. 


§ 11. Termination of Trust and Discharge of Trustee. 

Testatrix directed that one of her grandchildren be paid a stipulated sum 
when the grandchild should attain the age of thirty years, and that the 
residuum of the estate be held in trust for all her grandchildren and paid to 
them equally when the youngest should attain the age of thirty. Held: The 
trust is an active and not a passive trust to the end that the stipulated sum 
should be paid the named grandchild when she should attain the age of thirty 
and the residuum managed and ultimately divided as directed, but if the 
named grandchild should anticipate her legacy by taking its present cash 
value, the chancellor might then terminate the trust and relieve the trustee, 
if she should so desire. Heyer v. Bulluch, 321. 

§ 38c. Burden of Proof to Establish Parol Trust. 

In order to engraft a parol trust on a written instrument, plaintiff must 
prove the facts constituting the basis of his claim by clear, strong, and con- 
vincing proof, and an instruction that the burden is on him to establish such 
facts by the preponderance of the evidence entitles defendant to a new trial. 
Minton v. Lumber Co., 422. 


USURY. 


§$ 3. Parties Chargeable or Liable. 

The statutory penalty for usury may not be recovered cgainst the payee 
of notes secured by deed of trust upon evidence showing that a certain sum 
was paid the trustee in the deed of trust, but not paid to or received by the 
payee of the notes. Hunter v. Realty Co., 91. 


§$ 6. Waiver and Estoppel. 
In order for execution of renewal note to waive usury, parties must agree 
to new amount as compromise ind settlement of usury. J7ill vo. Lindsay, 694. 


VENDOR AND PURCHASER. 


§ 6. Time of Conveyance. 

Where a contract to convey stipulates that time is of the essence, and the 
purchasers refuse to accept deed tendered within the time stipulated, the 
purchasers, ordinarily, may not thereafter enforce the contract against the 
vendor, but where the vendor, after expiration of the stipulated time, advises 
its selling agents that it is ready and willing to transfer title, which informa- 
tion is communicated to the purchasers with the knowledge and consent of 
the vendor, and acted upon by the parties by meeting to execute the contract, 
the vendor waives its right to disregard the contract for failure of the pur- 
chasers to accept deed within the time stipulated, and the purchasers ure 
entitled to consummate the purchase within a reasonable time thereafter. 
Wagner v. Realty Corp., 1. 


§ 23. Specific Performance. 

The vendor in a contract of sale acquired title at foreclosure sale of the 
property, and upon tailure of the vendor to pay the price bid, the cestui que 
trust agreed to accept the amount agreed to be paid by the purehasers in the 
contract of sale. Thereafter, upon refusal of the purchasers to accept deed 
und pay the price agreed, the vendor executed a note secured by deed of trust 
to the cestui que trust to take up its bid at the foreclosure sale. The vendor 
instituted action against the purchasers to enforee specific performance, but 
the action was not indexed as lis pendens, and the vendor later abandoned 
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its appeal from an adverse judgment upon the purchasers’ agreement to accept 
deed, and the vendor waiver the purchasers’ previous breach of the contract. 
The vendor refused to transfer title in accordance with the supplemerital 
agreement, and the purchasers instituted this action against the vendor and 
the trustee and cestui que trust to enforce specific performance. Held: The 
trustee and cestui que trust were not parties to the contract to convey and had 
no knowledge, actual or constructive, at the time of the execution of the deed 
of trust, of the supplemental agreement for the sale of the property, the 
vendor’s action not being notice because not listed as lis pendens and because 
the purchasers did not claim any rights in the land in that action, and the 
purchasers are not entitled to specific performance as against the trustee and 
cestui que trust upon the supplemental contract to convey. Wagner v. Realty 
Corp., 1. 
§ 24. Recovery of Purchase Moncey Paid. 

Purchaser held entitled to recover purchase money paid. Mrorwles v. Wal- 
lace, 603. 


VENUE. 
§ Sa. Motions for Change of Venue as Matter of Right. 

Where an order for the examination of an adverse party is granted before 
the filing of the complaint, a motion for change of venue a8 a matter of right 
may be denied without prejudice to defendant’s right to move for change of 
venue after the filing of the complaint, the right of defendant to object to 
venue, N. C. Code, 470, applying after complaint is filed. Bohannon v. Trust 
Co., 679. 

WATER AND WATER COURSES. 
§ 3. Polution. 

Industrial corporations using a municipal sewerage system by emptying 
their sewage and industrial waste into the sewers, but having no interest in or 
control over the sewerage system, which is operated and owned by the munici- 
pality, may not be held liable as joint tort-feasors with the municipality for 
damages resulting to lands of a lower proprietor along the stream into which 
the sewage is emptied. Hampton v. Spindale, 546. 

Plaintiff instituted this action to recover damages to her lands caused by a 
municipal sewerage system. Plaintiff alleged that defendant power company, 
in operating the water system owned by it which supplied water to the 
municipality, diverted and greatly diminished the flow of water in the stream 
above the municipality, and that the sewage emptied in the stream below the 
municipality would have been carried away and rendered less noxious if the 
flow of water in the stream had not thus been diminished. Held: The action 
was not to recover compensation for the infringement of plaintiff’s right to 
have the undiminished flow of the stream thraugh her land, but to recover 
damages caused by the pollution of the stream, and the diminution of the 
flow of the stream cannot be held a proximate cause of such pollution, and 
the power company cannot be held liable as a joint tort-feasor with the 
municipality in causing the damage in suit. Ibid. 


WILLS. 
§ 1. Distinction Between Wills and Other Instruments. 
Instrument in this case held a deed and nota will. Beck v. Blanchard, 276. 
§ 23b. Evidence on Issue of Mental Capacity. 
Testimony as to general business reputation of testator held incompetent 
on issue of mental capacity. Jn re Will of Nelson, 398. 
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§ 31. General Rules of Construction. 

In construing a will, the intent of the testator as gathered from the entire 
instrument and as expressed in the language used, is contrvlling, unless con- 
trary to some rule of law or at variance with public policy, and when the 
language used is ambiguous, resort may be had to the situstion and circum- 
stances surrounding the testator and his relationship to the beneficiaries, in 
order that the language may be interpreted from testator’s viewpoint, and cach 
expression should be considered in view of the circumstances of its use, and 
general provisions should prevail over minor and apparently inconsistent 
expressions, having regard to the dominant purpose of the testator as gathered 
from the instrument. Heyer v. Bulluch, 321. 

A will and its codicils must be construed together to ascertain and effect 
the testator’s intent. JYrust Co. v. Jones, 339, 

§ 33a. Estates and Interests Created in General, 

The language of the will involved read, ‘I lend to my wife the balance of 
my estate . . . for and during her widowhood,” with full power of dispo- 
sition, “and at the termination of her preceding particular estate the balance 
of my estate to be equally divided between my two children.” Held: The 
word “lend” is equivalent to “give” or “devise,” and the devise created an 
estate limited at most to the life of the widow, and did not convey to the 
widow a fee simple, notwithstanding the provisions of C. S., 4162, and not- 
withstanding the rule that a gift of an estate to a person generally or indefi- 
nitely with power of disposition ordinarily carries the fee, since it is apparent 
from the words of the devise that testator did not intend to confer the fee 
simple. Alexander v. Alexander, 281. 


§ 33c. Vested and Contingent Interests and Defeasible Fecs. 

A devise to testator’s daughter and her heirs in fee simple absolute should 
she leave any child or children her surviving, but should she not leave any 
child or children her surviving, then the land to revert to the estate, to be 
equally divided among testator’s nephews and nieces then living. is held to 
devise the defeasible fee to the daughter, which would become indefeasible 
upon her death if she should leave child or children her surviving, and in 
such event the daughter’s deed would convey the indefeasible fee to her 
grantee, her children taking no interest under the devise, but if the daughter’s 
fee should be defeated by her death without surviving children, and no 
nephew or niece should be living at her death, the land would go to testator’s 
heirs at law unaffected by any deed or instrument executed by the daughter 
or the hephews and nieces. Daly v. Pate, 222. 

A bequest of a sum of money to a named beneficiary “when she becomes 
thirty vears old” is a vested legacy and not subjeet to be defeated by the 
death of the legatec, but the legntee is not entitled to interest thereon, the 
amount not being payable until the date stipulated. Heyer v. Bulluek, 321. 

Devise and bequest of property for life with Hmitation over to a c¢lass 
vests title in remainder in the class upon death of testator. Trust Co. v. 
Lindsay, 652. 

§ 33d. Estates in Trust. 

Devise in this case held to create a spendthrift trust. Chinnis v. Cobb, 104. 

Trustee’s management of estate is subject to control of courts. Heyer v., 
Bulluck, 321. 

Where a will leaves the residuum in trust to be paid to testatrix’ grand- 
children wlten the youngest attains thirty years of age. the income from the 
estate shuld be paid the grandchildren’s respective guardians during their 
minorities, and then to the grandchildren themselves per stirpes as they reach 
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their majorities, and the corpus equally divided among the grandchildren, as 
directed, when the youngest attains the age of thirty years. Heyer v. Bulluck, 
321. 
Trust in this cause held active and not passive. Ibid. 
§ 33f. Devises with Power of Disposition. 

A deed in fee simple, with full covenants of warranty, is sufficient to convey 
the fee in property by a devisee of the defeasible fee with full power of dis- 
position, since the devisee’s deed manifests the intent to exercise the power, 
even though it does not specifically refer thereto. Hood v. Theatres, 346. 

§ 34. Designation of Devisces and Legatees and Their Respective Shares. 

Where a will provides that the beneficiaries should appoint three appraisers 
to divide the estate, it is necessary that three appraisers act in the matter, 
and preceedings by two of them under court order after the death of the third 
appraiser, are void. Sharpe v. Sharpe, 92. 

Will providing that “balance of my estate to my dear and only child M. to 
be held in trust by her during her lifetime” with provision that the residuum 
should be equally divided among testatrix’ grandchildren when the youngest 
should reach the age of thirty, he/d, under facts of this case, to create vested 
interest in residuum in grandchildren to exclusion of daughter. Heyer v. 
Bulluek, 321. 

Held: Oniy those answering the roll of the class at the time of testator’s 
death take under the will, and their children and grandchildren have no 
interest in the estate remaining at the time of the death of the life tenant. 
Trust Co. v. Lindsay, 652. 

§ 36. General and Specific Legacies. 

Legacy held general legacy under terms of this will. Heyer v. Bulluck, 321. 
$ 38. Residuary Clauses. 

The will provided that the residue after payment of specific legacies should 
be held in trust for testator’s children. The trustee instituted this action to 
determine the disposition of funds derived from income on assets used to 
pay specifie legacies and costs. Held: The residue of the estate is formed at 
the time of testator’s death, and the income in question should not be added 
to the corpus of the trust estate, but should be paid the income beneficiaries 
of the trust estate under the provision of the will that the net income on hand 
be divided among them, it being apparent that testator’s children were the 
primary objects of testator’s bounty, and the will being construed to effec- 
tuate his intept. Trust Co. v. Jones, 339. 

§ 39. Actions to Construe Wills. 

Where the disposition of part of a trust fund created by will is left in 
doubt under its language, the trustee may apply to the courts, in their equita- 
ble jurisdiction, to construe the instrument. Trust Co. v. Jones, 339. 

§ 46. Nature of Title and Rights of Devisces, Legatees, and Heirs. 

Heirs at law of testator held to have contingent interest, not affeeted by 
deed of devisee of defeasible fee and remaindermen. Daly v. Pate, 222. 

§ 47. Right of Action Against Third Person for Inducing Testator Not to 
Devise or Bequeath Property. 

Plaintiff alleged that his grandfather had formed a fixed intention to settle 
a large part of his estate on plaintiff, that defendants conspired together to 
deprive plaintiff of his share of the estate, and by false and fraudulent repre- 
sentations induced his grandfather to abandon his intention to leave plaintiff 
a large part of his property, and that but for such false and fraudulent repre- 
sentations plaintiff’s grandfather would have carried out his previous inten- 
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tion and would have devised for the benefit of plaintiff a large part of the 
estate. Jdicld: The facts alleged are sufficient to constitute a cause of action 
vgainst defendants, the cause being analogous to the right of action for 
wrongful interference with contractual vights by a third person. Bohannon 
vt. Trust Co., 679, 
WITNISSES. 
$ 5. Mentality. 

The competency of a witness is a matter for the court, but the credibility of 
the witness is for the jury, so that a witness having sufficient mental capacity 
to be a competent withess may be impeached by a showing of mental defi- 
ciency as bearing upon the credibility of the witness. §S. a. Witherspooi, G47. 


CONSOLIDATED STATUTES AND MICHIE’S CODE CONSTRUED. 
(For convenience in annotating.) 


Sec, 6. Nominee of deceased’s next of kin will be appointed administrator, 
if a fit and suitable person, as against those of lesser degree of kinship. Jn re 
state of Smith, 622. Right of nomination and substitution is confined to 
those themselves qualified for appointment who have not waived right. Jbid. 

SECS. 15, 16, 20. Legislative intent is manifest that six months after death 
of testator is reasonable time within which application for appointment of 
ndiministrator ¢« t. a. should be filed. In ve Estate of Snrith, 622. 

SEC. 22. Legatee failing to apply for appointment within six months after 
testator’s death waives right to be appointed administrator ec. t. a. In ve 
Estate of Smith, 622. 

Sec. 75. Order directing administrator to mortgage lands in proceedings 
had in conformity with statute held valid. Caffey v. Osborne, 252. 

Src. 79. Petition to sell lands to make assets must allege, jiter alia, the 
vulue of the personal estate aS near as may be ascertained. Neighbors v. 
Evans, 550. 

SEcs. 105, 109, 178. Where will does not appoint trustee but directs executor 
to mannge trust estate, executor may not be required to file final account prior 
to discharge of duties under the trust. Ja re Trust Co., 885. 

Secs. 105, 9388, 952. Executor’s report showing payment of debt to estate by 
devisee held competent in action by creditor of devisee. Braddy uv. Pfaff, 24S. 

Sec. 160. Where complaint in original action fails to state cause of action, 
an amendment constituted new action and the action is properly dismissed 
when amended complaint is tiled after the expiration of one year, and where 
the dates appear on the face of the complaint the defect may be taken advan- 
tage of by demurrer. Gcorge v. R. R., 59. 

Sec. 217(p). Consolidated bank may exercise power of sale contained in deed 
of trust in which constituent bank was named trustee. Braakh v. Hobbs, 379. 

Sec, 220(h). Depositor must notify bank of forgeries within sixty days from 
receipt of bank’s statement by depositor’s authorized agent. Fuel Co. v. Bank, 
244, 

Sec. 276(a). Statute making willful neglect to support illegitimate child a 
misdemeanor fcld not to violate due process. 8. v. Spillman, 271. 

Sec, 411. Annual visits for appreciable length of time will not start run- 
ning of statute in favor of nonresident. Hill v. Lindsay, 694. 

Sec, 450. Whether possession was taken during life of ancestor held deter- 
minative, since heirs’ disabilities would not stop running of statute if it began 
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CONSOLIDATED STATUTES—Continued. 
to run against ancestor. Caskey v. West, 240. Evidence that plaintiffs had 
been in possession for twenty years adversely to defendant held for jury. 
Owens v. Lumber Co., 504. 


Sec. 458. Since holder may sue any or all persons severally liable, endorser 
may not complain that plaintiff.in his capacity of administrator of holder took 
nonsuit against himself in capacity of maker. Castleberry v. Sasser, 576. 

SEc. 463. Statutes relating to venue have no application to habeas corpus 
proceedings. MeFachern v. McEachern, 98. 

sec. 470. Motion for change of venue as matter of right will not lie upon 
filing of motion for examination of defendant when complaint has not been 
filed. Bohannon v. Trust Co., 679. 

Sec. 491(a). Does not authorize service of process in action for abuse of 
process against nonresident auto owner. Lindsay v. Short, 287. 


Secs. 906, 5385. Complaint must state in plain, concise manner all facts 
necessary to enable plaintiff to recover. Bank v. Gahagai, 464. 

Sec. O11. By filing answer, defendant waives right to demur except for 
want of jurisdiction or failure of complaint to state cause, which waiver 
applies to amended complaint when amended complaint is substantially the 
same as the original complaint. Schnibben cv. Ballard & Ballard Co., 198. 


Sec. O15. Where it is determined on appeal that demurrers should have been 
sustained, plaintiff may ask to be allowed to amend. Bank uv. Gahagan, 464. 

Sec. O21. Counterclaim in tort in this action held not to have arisen from 
contract sued on, and demurrer to counterclaim was proper. Weiner v. Stile 
Shop, TO, 

Sec. 523. It is necessary that defendant plead contributory negligence in 
order to be entitled to the submission of the issue to the jury. Bevan v. 
Carter, 291. 


SEC. 035. Upon demurrer, the complaint is to be construed liberally in favor 
of plaintiff with view to substantial justice between parties. Cummings v. 
Dunning, 156. 

SEC. 0387. Allegations of municipality’s financial ability to install sewerage 
system and of its greatly increased population held material to right of action 
for abatement of nuisance, and were improperly strieken from complaint. 
Poovey v. Hickory, 6830. Motion to strike out does not challenge sufficiency of 
complaint, but concedes its sufficieney and presents relevaney and materiality 
of allegations. Jbid. Motion to strike out allegation that defendant carried 
liability insurance held properly denied, the allegation being material to right - 
to recover under facts of this case. Scott v. Bryan, 478. Ordinarily, refusal 
of motion to strike out will not be disturbed on appeal when matter may be 
better determined by rulings on evidence. Ibid. 


Sec. 546. Where Supreme Court affirms judgment sustaining demurrer, 
plaintiff may ask leave to amend if so advised. Byrd v. Waldrop, 669. 


sec. 547. Court has discretionary power to allow amendment after intro- 
duction of evidence to make pleading conform to evidence. Hicks v. Nivens, 45. 
Trial court has discretionary power to allow amendment to complaint when 
amendment does not substantially change cause of action. Wilmington v. 
Board of Education, 197. 

Sec. 564. New trial is awarded in this case for inadvertent expression of 
opinion by court upon the evidence. SN. v. Oakley, 206. Questions asked by 
court of defendants’ witnesses which tended to disparage them held to violate 
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this section. S. v. Winckler, 556. Instruction that intestate’s life expectancy 
was a certain number of years, based upon mortuary tables, violates rule 
against expression of opinion by the court. Trust Co. v. Greyhound Lincs, 293. 
Exceptions to detached portions of charge will not be sustained when charge is 
without error when read contextually as a whole. Braddy v. Pfaff, 248. 


Sec. 565. Oral request for instructions may be disregarded. JZicks v. 
Vivens, 45. Instruction on question of proximate cause held sufficiently full 
in absence of request for instruction that if negligence of other defendant were 
sole proximate cause appealing defendant could not be held liable. Taylor v. 
Rierson, 185. Party must tender prayer for special instructions desired by 
him. &. v. Spillman, 271. 

Sec. 567. Upon motion to nonsuit, all evidence on whole record is to be con- 
sidered in light most favorable to plaintiff. Owens v. Lumber Co., 504; Miller 
v. Wood, 520. Failure to renew motion to nonsuit at close of all evidence 
waives right. Jones v. Ins. Co., 559. 

Sec. 582. Where contract sued on is admitted, no issue as to its existence 
arises on pleadings, and submission of such issue is error. Fairmont School 
a, Bevis, 50. 

SEcs. 614, 729. Judgment debtor may claim homestead in property conveyed 
by him when he obtains reconveyance prior to execution sale. Assurance 
Society uv. Russos, 121. 

Sec. 618. Defendants in negligent injury action are entitled to have other 
defendaunts joined upon filing cross action alleging such other defendants were 
joint tort-feasors with them in causing the injury. JMZangum v. R. R., 1384. 
Held; Neither complaint nor answer alleged cause of action against party 
joined as codefendant on motion of original defendant. Walker v. Loyall, 466. 

Sec. 628(b). Action to establish rights of parties under ambiguous deed Acid 
to come within provisions of Declaratory Judgment Act. Carr vu. Jinimerson, 570. 


Sec. 648. Where appellee fails to file exceptions to case on appeal duly filed 
by appellant, appellant’s statement is “case on appeal.” Abernethy cv. Buris, 
636. Order of trial court enlarging time for service of statement of case on 
appeal or counterecase does not affect Rule of Court prescribing the term to 
which the appeal must be taken. 8S. wv. Moore, 459. 


Sec. 649. Affidavit of party appealing in forma pauperis must aver that 
counsel have advised that there is error in law in the judgment. Lupton v. 
Hawkins, 658. And defect may not be cured by supplemensal affidavit filed 
after five-day period. Bcrwer v. Ins. Co., 814. 

Sec. 711. Judgment debtor held to have assigned rights before institution 
of supplemental proceedings, and judgment creditor was not entitled to attach 
Same as against assignee. Fertilizer Works uv. Newbern, 9. 

Secs. 737, 751. Personal property exemption .must be allotted in strict 
compliance with statutory procedure. Croie v. Morgan, 158. 


Sec. 798. Interest of cestui que trust in spendthrift trust is not subject to 
attachment. Chinnis v. Cobb, 104. 

Secs, 858, 7979. Injunction, and not quo werranto, is proper remedy to test 
validity of tax levied under authority of popular election. Barbee v. Cones, 
of Wake, 717. 

Secs. S60, 1608(dd)}). General county court has no further jurisdiction of case 
after its judgment therein is docketed in Superior Court, and it has no juris- 
diction to appoint receiver for judgment debtor whose property is situate out- 
Side the county. Javestment Co. v. Pichelsimer, 541. 
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Sec. 860(1). Party must show apparent right to property in order to be 
entitled to appointment of receiver, and executor’s petition to scll lands to 
make assets which does not allege value of personal estate is insufficient to 
appointment of receiver of lands devised to heirs. Neighbors v. Hvans, 550. 

Secs. 870, 871. Injunction, and not quo warranto, is proper remedy to test 
validity of tax levied under authority of popular election. Barbee v. Comrs. 
of Wake, 717. 

Sec. 900, Order that answer be stricken out if defendant did not appear for 
examination held void as being alternative. Hagedorn v. Hagedorn, 164. Ap- 
peal from refusal of court to set aside clerk’s order for examination of adverse 
party held not premature. Bohannon v. Trust Co., 679. Order for examination 
of adverse party may be granted upon proper affidavit before filing of com- 
plaint. Jbid. 

Sec. 902. Direct examination may not be introduced in evidence without 
also introducing cross-examination. #nloe v. Bottling Co., 262. 

Sec. 921. Where officer’s return shows service it is deemed prima facie cor- 
rect, and remedy to attack judgment for nonservice is by motion in the cause. 
Dunn v. Wilson, 498. 

Sec. 984(a). Legislature has power to provide that assistant clerks may 
perform statutory duties of clerks. Jn re Baker, 61T. 

Sec. 970. Common law rule that solicitation of another to commit felony is 
a crime Acid to obtain in this jurisdiction. S. cv. Hampton, 288. 

Sec. 988. Deed duly executed and found among valuable papers of grantor 
Aeld sufficient memorandum of contract to convey. Austin v. McCollum, 817. 


Sec. 1112(1). Carriers by truck held not entitled to enjoin promulgation of 
lower rates by railroad companies. Motor Service v. BR. R., 36. 

Sec. 1116. Evidence held insufficient to show that corporation was liable 
for slanderous remarks uttered by alleged agent on day after certificate had 
been filed. Britt v. Howell, 475, 

Sec. 1884(8) (j). Expense incurred in preparing and submitting refunding 
plan to bondholders held necessary expense. Morroic v. Comrs. of Henderson, 564. 


Sec. 1564. Remarks of court tending to disparage witness during cross- 
examination by defendant cannot be held prejudicial to defendant, and excep- 
tion cannot be sustained. S. v. Puectt, 6388. 


Sec. 1611. Judgment held not a preference within meaning of the statute. 
Pritchett v. Tolbert, 644. 

Sec. 1659(a). Party abandoning spouse is not entitled to divorce on ground 
of two years separation. Parker v. Parker, 264; Hyder v. Hyder, 486. Where 
deed of separation is rescinded, plaintiff must show later voluntary separation 
in order to be entitled to divorce under this section. Reynolds v. Reynolds, dSd4. 

Sec. 1664. Proviso dispensing with notice of motion for custody of minor 
child of marriage docs not apply where movant has custody and control of 
child. Burrowes v. Burrowes, T88. 

SEcS. 1666. 1667. Child suing father for support is not entitled to counsel 
fees and suit money pendente lite. Green v. Green, 147. 


Sec. 1667. Plaintiff need establish but one ground for divorcee in suit for 
alimony without divoree. Albritton v. Albritton, 112. 


sec. 1740. Statute does not operate upon active or spendthrift trusts. 
Chinnis v. Cobb, 104. 


958 INDEX. 


i ee a a ee 


CONSOLIDATED STATUTES—Continued. 

Sec. 1742. Devise in this case held to create spendthrift trust. Chinnis v. 
Cobb, 104. Spendthrift trust is not subject to execution on judgment against 
beneficiary. Ibid. 

SEc. 1779. Executor’s reports showing payment of debt to estate by devisee 
held competent in action by creditor of devisee. Braddy v. Pfaff, 248. 

Sec. 1790. Mortuary tables are but evidence of life expectancy. Trust Co. 
v. Greyhound Lines, 293. 

Sec. 1791. In action for wrongful death it is error to allow jury to con- 
sider annuity tables set out in statute. Browrn v. Lipe, 199. 


Sec. 1795. Draftsman eid not “interested party” in action between grantors 
and grantees for reformation of deed. Ollis v. Board of Education, 490. 
Husband and wife held competent to testify, each in the other’s favor, as to 
transaction with deeedent. Burton v. Styers, 230. 


SEc. 2156. Failure to notify relatives of alleged incompetent of hearing is 
irregularity, but does not render appointment of guardian void. In re Baker, 617. 

SEc. 2157. Appointment of guardian must be shown by records of clerk or 
by letters issued as required by this statute, and may not be shown by parol. 
Buneombe County v. Cain, 766. 

Sec. 2180. Petition for sale of ward’s land filed by person who has not 
qualified as guardian confers no jurisdiction on clerk and sale is void. Bui- 
combe County v. Cain, 766. 

Secs. 2208, 2210. Court has diseretionary power to make writ of habcas 
corpus returnable at any place he may determine. AMcHachern v. McEachern, 9s. 

SEc. 2241. Right to custody of children as between separated but undivorced 
parents may be determined by habeas corpus. JAflcEachern v. McEachern, 98. 

Src, 2285. Service of summons is not necessary to appointment of guardian 
for incompetent. Jz re Baker, 617. 


SEC. 2836. Absence of endorsement on bill of indictment that witnesses for 
State had testified Ae7ld insufficient ground for quashal, since statute is direc- 
tory and not mandatory. S. v. Laneaster, 584. 


Secs. 2568, 2564. Injunction held not to lie to enjoin violation of criminal 
statute against monopolies. JMJotor Service v. R. R., 36. 

SEC. 2563(8). Statute Acld constitutional and not void for indefiniteness. 
S, v. Coal Co., 742. Evidence of defendant’s violation of this statute held 
sufficient to be submitted to jury. Jbid. 

SECS. 2616, 2618. It is negligence per se to drive car at speed in excess of 
15 miles per hour in traversing an intersecting highway when driver’s view is 
obstructed. Hinshaw v. Pepper, 5738; Turner v. Lipe, 82T. 

SEc. 2618(b). Statute applies to passing standing school bus from either 
direction. WS. v. Webb, 350. 

Sec, 2621. Speed in excess of forty-five miles per hour on highway is 
prima facie negligence, but not negligence per se. Barun v. Baunrind, 650. 

Src. 2621(1) (46a). Jury must find that truck’s attachment was trailer and 
not semitrailer in order for thirty-mile speed limit to apply. S. +. Brooks, 278. 


Sec. 2621(44). Conflicting evidence on issue of whether defendant was 
intoxicated while driving held for jury. S. «7. Stanecll, S48. 

SEC. 2621(55) (a). Driver must ascertain that left side of road is clear be- 
fore attempting to pass car going in same direction. Joyner v. Dail, 668. 

SEc. 2621(66). Conceding defendants were negligent in parking car on 
hard surface in violation of statute, plaintiff’s contributory negligence in 
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attempting to pass parked car when highway was obstructed held to bar 
recovery. McNair v. Kilmer & Co., 65. 

SEcs. 2795, 2776(b), 2787(12). Establishment of playgrounds is governmental 
function of populous city. Atkins v. Durham, 2985. 

Sec. 8008. Subsequent endorser held liable on check obtained by original 
holder by fraud and endorsed by him by forging name of payee. Keel v. 
Wynne, 426. 

Secs. 3808, 3309. Where instrument is required to be registered, no notice, 
however full and formal, will supply place of registration. Anowles v. Wal- 
lace, 608. 

Secs. 3218, 3215, 3258, 3255. Ordinarily, tenant in common in realty or 
personalty is entitled to partition, but parties may make valid agreement 
waiving right for reasonable time. Chadwick v. Blades, 609. 

Secs. 3219, 8228. It is necessary that three appraisers or commissioners 
act in partitioning property, and proceedings by two of them after death of 
third appraiser are void. Sharpe v. Sharpe, 92. 

Sec. 3379. Indictment for possession of liquor for sale need not allege that 
liquor did not bear stamp of A. B. C. Board. S. v. Atkinson, 661. 

Sec. 8879(2). Evidence held sufficient, without regard to statutory presump- 
tion, on charge of possessing intoxicating liquor for sale. S. v. Rhodes, 473. 
Evidence of possession of more than a gallon of intoxicating liquor, without 
other incriminating evidence, is insufficient to support a directed verdict of 
guilty of possession for the purpose of sale. S. v. Hllis, 166. But is sufficient 
to raise a prima facie case and require the submission of the evidence to the 
jury. S. v. Tate, 168. New Hanover Act does not repeal this section making 
possession by individuals for the purpose of sale illegal. Jbid. 

SEc. 3411(j}. Proviso that possession in certain cases is lawful held re- 
pealed by New Hanover Act. S. v. Tate, 168. 

SEc. 4162. Devise in this case held for life with full power of disposition, 
and not devise in fee simple. Alerander v. Alexander, 281. 

SEC. 4232. Evidence held sufficient for jury on issue of defendant’s guilt 
of burglary in the first degree. S. v. Oakley, 206. 

Secs. 4267(a), 4614. Prosecution for murder in attempt to commit robbery 
held not to support plea of former jeopardy in later prosecution for robbery 
with firearms from companion of the person defendants were formerly charged 
with murdering. WS. v. Dills, 178. 

SEC. 4839. Supporting testimony must consist of facts and circumstances 
independent of testimony of prosecutrix. 8S. v. Forbes, 567. FEvidence held 
insufficient to show that seduction was induced by previous unconditional 
promise of marriage. 8S. v. Wells, 7388. 

Sec. 4410. Warrant held fatally defective in failing to charge that defend- 
ant carried weapon concealed off his own premises. S. v. Bradley, 290. 


Sec. 4434. Finding that defendant kept slot machine without finding that 
machine was illegal held insufficient to support judgment for statutory penalty. 
Nivens v. Justice, 349. 

Sec. 4506. Holding vehicle still by putting foot on brake is not operating 
ear while intoxicated within meaning of the statute. S. v. Hatcher, 55. 

Sec. 4544. Officer, acting in good faith with reasonable grounds to believe 
suspects have committed felony, may make arrest without warrant. Hicks 
v. Nivens, 45. 
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Sec. 4622, Indictments charging reckless driving and passing standing 
school bus may be consolidated for trial. S. v. Webb, 350. 


Secs. 4628, 4643. Motion to nonsuit will not lie for failure of State to offer 
evidence of nonessential averment in indictment. S. v. Atkinson, 661. 


Sec, 4648. On motion to nonsuit, all incriminating evidence on whole record 
is to be considered in light most favorable to State. S. v. Coal Co., 742. 


Sec. 5599. County may assume indebtedness of its school districts which 
was contracted by them to maintain constitutional school term. Marshburn 
vo. Brown, 381. 

Sec. 68360. Complaint held to sufficiently allege fraud in procuring rein- 
statement of policy issued without medical examination. Petty v. Ins. Co., 500. 


Secs. 6437, 6294. Unearned premiums are liability of insurance company 
and may be deducted from solvent credits in listing property for taxation. 
Ins. Co. v. Stinson, 69. 


Sec. 6460. Policy issued without medical examination may not be avoided 
for ill health of insured in absence of procurement of policy by fraud. Hckard 
wv. Ins, Co., 180. 


Sec. 6704. Fact that practitioner had not obtained required license held 
irrelevant to issue of practitioner’s alleged malpractice. Hardy v. Dahl, 530. 

Sec. 7694(5). Opinion of Attorney-General is advisory only, and is not 
binding. Lawrence v. Comrs. of Hertford, 352. 


Src. 7880 (156e, subsec. 18). Tax upon automobiles held excise or use tax, 
and not tax on interstate commerce, or attempt to tax transaction outside the 
State. Powell v. Maxwell, Comr., 211. 


Src. 7971(18) (18) (36). Personalty of nonresidents is taxable by this 
State when such personalty has a taxable situs here. Mecklenburg County 
v, Sterchi Bros., 79. 


Seo. 7971(13) (46). Insurance company may deduct “unearned premiums” 
from solvent credits in listing property for taxation. Ins. Co. v. Stinson, 69. 


Sec. 7971(17) (19). Property of foreign corporation useé for educational 
and charitable purposes in this State held not exempt from taxation. Catholic 
Society v. Gentry, 579. 


Sec. 7971(18). Neither cash nor investments derived from payments of 
veteran’s compensation and insurance are exempt from taxation. Lawrence 
v. Comrs. of Hertford, 352. 


Sec. 7971(19). City school bonds held by insurance company in the county 
held exempt from taxation. Mecklenburg County v. Ins. Co., 171. 


Sec. 7971(50). Commissioners may list property for taxation notwithstand- 
ing prior ruling that such property was exempt from taxation. Lawrence v. 
Comrs,. of Hertford, 352. Compromise and settlement of tax by. town authori- 
ties held not subject to upset in mandamus proceedings in this case. Stone 
v. Comrs. of Stoneville, 226. 


Sec. 7986. Where personalty is sold prior to levy for taxes, claim for taxes 
is not preferred claim against proceeds of sale. Currie v. Manufacturers 
Club, 150. 

Sec. 8081(bb) (dd) (vvv). Where employer’s report is filed as claim 
within prescribed time, Industrial Commission has jurisdiction. Hanks v. 
Utilities Co., 312. 


Sec. 8081(dd) (ee) (ff). Evidence held to support findings that claim was 
not filed in time and that employer was not estopped to assert the defense. 
Lilly v. Belk Bros., 785. 
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Sec. SO81(vvv). Report signed by manager of incorporated employer is 
competent upon hearing before Commission, although it contains statements 
not within personal knowledge of the manager. Carlton v. Bernhardt-Seagle 
Co., 655. 


CONSTITUTION, SECTIONS OF, CONSTRUED. 
(For convenience in annotating. ) 


ArT. I, Sec. 7. Act requiring second examination before issuance of license 
to resume practice of dentistry held not to confer exclusive emoluments. Allen 
v. Carr, 518. 


ArT. I, Secs. 7, 17, 35. Statute providing that mortgagee or cestui buying 
property at foreclosure may not recover deficiency judgment when value of 
property equals debt held constitutional. Loan Corp. v. Trust Co., 30. 


ART. I, Sec. 8. Defendant held not entitled to complain of assessment of 
personal property for taxation by plaintiff county. Mecklenburg County v. 
Sterchi Bros., 79. 

ART. I, Sec. 11. Right to confront accusers includes right to cross-examina- 
tion, and witness may not refuse to answer questions asked on cross-examina- 
tion on ground of self-incrimination without rendering testimony in chief 
incompetent. S. v. Perry, 796. 


ArT. I, Sec. 17. Street assessments made under charter provisions failing 
to provide notice and an opportunity to be heard are void, and may not be 
cured by validating act. Lexington v. Lopp, 196. Statute making willful 
neglect to support illegitimate child a misdemeanor held not to violate due 
process of law. S. v. Spillman, 271. 


Art. I, Sec. 21. Court has discretionary power to make writ of habeas 
corpus returnable at any place he may determine. McKachern v. McKachern, 98. 


ArT. I, Sec. 27. City school bonds held for necessary expense. Mecklenburg 
County v. Ins. Co., 171. 


ArT. II, Sec. 29. Statute closing certain specified roads held void as being 
in contravention of this section. Glenn v. Board of Education, 525. 


ART. IV, Sec. 8 To obtain writ of certiorari in nature of writ of error, 
applicant must negative laches and show merit. S. v. Moore, 686. 


ART. V, Sec. 3. Insurance company may deduct “unearned premiums” from 
solvent credits in listing property for taxation. Ins. Co. v. Stinson, 69. 
Neither cash nor investments derived from payments of veteran’s compensation 
and insurance are exempt from taxation. Lawrence v. Comrs. of Hertford, 
3802. City school bonds held by insurance company in the county held exempt 
from taxation. Mecklenburg County v. Ins. Co., 171. Personalty of nonresi- 
dents is taxable by this State when such personalty has a taxable situs here. 
Mecklenburg County v. Sterchi Bros., 79. Tax upon every owner for privilege 
of using automobile upon highways of this State held not void as discrimina- 
tory. Powell v. Maxwell, Comr., 211. 


ArT. V, Sec. 5. City school bonds held by insurance company in the county 
held exempt from taxation. Mecklenburg County v. Ins. Co., 171. 


ArT. VII, Secs. 1, 14. Legislature has power to provide that one county 
commissioner shall be elected from each of three districts of a county. Tat- 
kins v. Board of Elections, 449. 

ArT. VII, Sec. 7. Bonds to establish and maintain playgrounds in populous 
city held for necessary municipal expense not requiring vote. Atkins v. 
Durham, 295. Expense incurred in preparing and submitting refunding plan 
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to bondholders held necessary expense when refunding bonds were for neces- 
sary expense. Morrow v. Comrs. of Henderson, 564. 

ART. VII, Src. 9. City school bonds held by insurance company in the 
county held exempt from taxation. Mecklenburg County v. Tis. Co., 171. 

ArT. IX, Sec. 1. City school bonds held for necessary public purpose. 
Mecklenburg County v. Ins. Co., 171. 

ART, X, Sec. 2. Judgment debtor may claim homestead in property con- 
veyed by him when he obtains reconveyance prior to execution sale. Assur- 
ance Society v. Russos, 121. Debtor may have homestead allotted in mort- 
gaged lands, but mortgage debt should be disregarded in fixing value. Cro 
v. Morgan, 158. 


